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PREFACE. 
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The Reporter entered upon the discharge of his duties 
on the 4th of March last, receiving from his predecessor 
the unreported cases of three terms of the court. 

The novelty and variety of questions, (arising out of the 
changed condition of things,) discussed and decided at 
those terms, rendered the early publication of this report 
a necessity. Under these circumstances, the Reporter felt 
compelled to edit and publish the present volume in much 
greater haste than was desirable. 

In the opinions of Chief-Justice Prck, in the case of San- 
ders et al. v. Cabaniss, page 183, and in the case of Weaver 
et al. v. Lapsley, page 231, the name of Chief-Justice Mzt- 
LEN, from whose opinion the court quotes, is incorrectly 
printed Millen. The Library Room was undergoing re- 
pairs, and all the books were packed away, while the work 
was passing through the press; this prevented access to 
many of the authorities cited in the opiuions and arguments, 
In this way some errors may have crept in, which would 
otherwise have been avoided. 

It is proper to state, that the “head-notes” have been 
prepared, in nearly every instance, by the Judge delivering 
the opinion, and they may, therefore, be the more confi- 
dently religd on as expressing the spirit and substance of 
the decisions. 

Montcomery, ALA., June 10, 1870. 







































Minutes of the first Alecting of the Court. 





BE IT REMEMBERED, That on Tuesday, the 14th day of 
July, 1868, in the year of our Lord, one thousand eight 
hundred and sixty-eight, E. Woorsry Peck, THomas M. 
Peters, and Benjamin F. Sarroup, Judges of the Supreme 
Court of Alabama, elected under the Constitution of the 
State of Alabama, as revised and amended by the Conven- 
tion assembled at Montgomery on the fifth day of Novem- 
ber, A. D. 1867, met together in the Supreme Court room, 
in the Capitol, and severally took the oath of office re- 
quired by said Constitution to be taken by civil officers 
of the State, administered to them, respectively, by the 
Hon. W. J. Harrarson, judge of the 5th judicial circuit of 
Alabama, and then and there entered upon the duties of 
their said offices. 

x % % x * * 

It is ordered that E. Wootsty Peck be, and he is hereby 

appointed, Chief-Justice of the Supreme Court of Alabama. 


% * * * * * 


RULES ADOPTED AT THE JANUARY TERM, 1869. 


ORDERED, by the Court, that the following be adopted as 
Rules of this Court, and that the same be numbered as 
Rule No. 35, Rule No. 36, Rule No. 37, viz: 

Rute No. 35.—It is ordered by the court, that any at- 
torney in good standing, who has been regularly licensed 
to practice in the courts of this State, except the Supreme 
Court, and who has been so licensed for a term of two 
years, or longer, or who is a graduate, and has a diploma 
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of any respectable law school in any of the States of the 
United States, may, upon upon application to the court, in 
term time, or to the clerk in vacation, and exhibiting his 
authority so to practice, obtain a regular license permitting 
such applicant to practice in the Supreme Court without 
further examination, upon taking the necessary oath, and 
paying to the clerk the customary fees for the same ; and 
the persons so licensed shall be enrolled as attorneys of 
this court, as if admitted upon examination in open court. 

Rute No. 36.—That the above rule shall apply to attor- 
neys from other States of the Union, having a license to 
practice in the highest courts of the State from whence 
they come. 

Rute No. 37.—The oath required of attorneys in Rule 
35, may be taken before any officer of this State, author- 
ized to administer oaths, and filed with the clerk of this 
court. 

A true copy from the minutes, page 55. 

D. B. BOOTH, Clerk. 




















ADDRESS 


OF 


CHIEF-JUSTICE PECK 


TO THE 
MEMBERS OF THE BAR. 


ee 


The Chief-Justice, on the first day of the January term, 
1869, addressed the members of the Bar as follows: 


GENTLEMEN OF THE Bar:—We are about entering upon 
a new era in the judicial history of the State. In many 
respects, the old foundations have been broken up, and new 
ones laid, upon which the judicial edifice is to be erected, by 
the labors of the Bar and the Bench. It will be the desire 
of the Bench to make these labors as harmonious and as 
pleasant as possible. 

Our earnest, and, I trust, sincere prayer is, that we may 
have wisdom “both to perceive and know what things we 
ought to do, and also may have grace and power faithfully 
to fulfill the same.” 

Our labors will be in the same field, in the administra- 
tion of the common justice of the country, but in different 
departments of it. 

Although our duties are not the same, but in many re- 
spects variant, and governed by different rules of action, 
yet we are all bound, or should be bound, by the same 
great and unchanging and unchangeable code of morals, 
one of the precepts of which code, by way of eminence, 
has obtained the name of the “‘ Golden Rule.” 

The duties of the Court are so admirably described by 
Sir Edward Coke, in his Epilogue to the fourth part of his 
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Institutes, in which he addresses the Judges and Justices 
of the Realm of England, that I beg leave to read them in 
his own quaint words. He says: “And you, honorable 
and reverend Judges and Justices, that do, or shall, sit in 
the High Tribunals and Courts and Seats of Justice, fear 
not to do right to all, and to deliver your opinion justly, ac- 
cording to the laws; for fear is nothing but a betraying of 
the succors that reason should afford. And if you shall sin- 
cerely execute justice, be assured of three things: First, 
though some may malign you, yet God will give you His 
blessing ; secondly, that though thereby you may offend 
great men and favorites, yet you shall have the favorable 
kindness of the Almighty and be His favorites ; and lastly, 
that in so doing, against all scandalous complaints and 
pragmatical devices against you, God will defend you as 
with a shield.” 

With such advice and instructions to guide and direct 
us, if honestly pursued and followed, there need be littie 
fear of falling into many or grave errors. 

Mr. Justice Blackstone speaks of our profession as 
highly honorable ; and it has ever been distinguished for 
the talents, learning, and courteous manners of its mem- 
bers. Among those now in the meridian of professional 
life, as well as those just entering upon it, how does the 
heart swell with virtuous emulation at the mention of such 
names as Pinckney and Dexter, Wirt and Webster, Em- 
mett and Ogden, and Pettigru, and a bright cloud of names, 
that cannot here be mentioned, if not in every respect 
equally eminent, at least equally worthy of the admiration’ 
not of the profession only, but of all good and great men. 

With such reflections as these to stir up in us a just and 
noble ambition, let us enter upon our respective duties, 
with a true and earnest desire, with the blessing of a good 
Providence, not only to merit and secure the good opinions 
of our fellow men, but, also, the approval of our own con- 
sciences. 








Hon. R. W. Walker, of Huntsville, responded on behalf 
of the members of the bar, in a few happy words, declar- 
ing their concurrence in the sentiments expressed by the 
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Chief-Justice, and conveying the assurance of their hearty 
co-operation with the court in the discharge of their duties. 
On motion of Hon. Luke Pryor, of Limestone, on be- 
half of the members of the bar, in attendance upon the 
court, the address of the Chief-Justice, and the reply of 
Hon. R. W. Walker, were ordered to be spread upon the 
minutes of the court, and made a part of the records. 
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FISHER vs. THE STATE. 


[INDICTMENT FOR BURGLARY. ] 


1. Ourtilage ; what will be held to be within.—On an indictment for burglary, 
a smoke-house, the front part and door of which, is in the yard of the 
dwelling house, although the rear is not, being cut off by the fence of 
the yard, running up to the ends of the house, will be held to oe within 
the curtilage. 

2. Same; breaking into in rear, with feloneous intent.—The breaking and 
entering of such a building, although it be in rear of it, will, if the 
intent be feloneous, be sufticient to make out.the offense, if the breach 
enables the prisoner to take out meat with his hands. 

3. Intent ; character of, what it will not be changed by.—The character of 
the intent will not be changed by the fact, that the prisoner went into 
the smoke-house, on the business of the mistress of the house, before 
the time the offense is charged to have been committed, and while there 
dropped the meat, afterwards taken, down between the ceiling and 
weather-boarding of the house, so that it could be taken out, by prizing 
up one of the weather-boards ; nor will it change the character ot the 
breaking and entering, so as tomake the offense a mere larceny, instead 
of burglary. 


From the Cireuit Court of Perry. 
Tried before the Hon. B. L. WHeEtan. 


THE indictmentin this case charged that “Edward Fisher 
broke into and entered the smoke-house of Jefferson Watts, 
in which meat and salt were at the time kept, for use or 
deposit, with intent to steal,’ against the peace, &c. At 
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the fall term, 1868, of the circuit court of Perry, the pris- 
oner was tried, found guilty, and sentenced to the peniten- 
tiary for two years. On the trial the defendant reserved 
the following bill of exceptions: ‘The State introduced 
testimony that proved that the prisoner was in the employ 
of Jefferson Watts, in the county of Perry, in the State of 
Alabama, as a house servant and waiter; that the wife of 
said Watts frequently gave the prisoner the smoke-house 
key, and directed him to go into the smoke-house and get 
out meat and other provisions. It was also proven that 
the smoke-house was a framed building with weather-boards 
on the outside, and ceiling on the inside. The ceiling ex- 
tended from the floor, only six or eight feet high, towards 
the top. Between the weather-boarding and the ceiling, 
were studding sufficiently large to allow a shoulder of meat 
to go down between the weather-boards and the ceiling. 
On one occasion, when the prisoner went into the smoke- 
house, by permission and direction of Mrs. Watts, to get 
out some provisions to be cooked for the family, the pris- 
oner took three shoulders of meat and threw them between 
the ceiling and weather-borads. Afterwards the prisoner 
prized open the bottom weather-board, at the lower edge, 
with a stick, and put his hand in, and took out three shoul- 
ders of meat, and sold them to a neighbor for four dollars 
and fifty cents. The bottom weather-board was not broken, 
nor separated from the house, except at the lower edge, 
but hung by the upper nails. The smoke-house was situa- 
ted with front end in the yard of the dwelling, and the 
smoke-house door opened in said yard, the other end and 
two sides were in the garden, and in another lot. The 
breaking and entry, as described, were committed on the 
side of the smoke-house which was in the garden, (the 
smoke-house being locked at the time,) in the year 1868, 
and in Perry county. The said ceiling, of said smoke- 
house, rested on the floor, which ran out to the weather- 
boarding. The ceiling was not broken. This was all the 
‘evidence.” 

‘The prisoner asked the court to charge the jury: Ist. 
’ “That if the jury believe, from the testimony, that the 
front part of the smoke-house was in the yard of the dweil- 
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ing-house of the owner of the meat, and the door of the 
smoke-house opened in the yard of the dwelling, then, in 
law, the smoke-house was nota part of the dwelling-house, 
and the defendant is entitled to a verdict of acquittal, under 
this indictment.” 

2d. “If the jury believe, from the testimony, that the 
prisoner entered the smoke-house, by permission and direc- 
tion of the wife of the owner, and threw the meat over 
between the ceiling and weather-boards, and afterwards 
loosed the bottom weather-board, andtook the meat out, 
then they can not find him guilty of burglary.” 

3d. “If the jury believe the testimony in this case, then 
they can not find the defendant guilty.” 

The court refused to give all, or any of the charges asked, 
and the prisoner excepted,.and now assigns as error, the 
refusal to give the charges asked by him. 


W. B. Mopawe tt, and J. B. Sutvers, for prisoner.—The 
defendant is not guilty of burglary. If guilty of any crime, 
he is only guilty of larceny. When he entered the smoke- 
house and removed the meat, he entered by the permission 
of Mrs. Watts, wife of the owner. The entry, therefore, was 
lawful. 

To constitute the crime of burglary, there must be a 
breaking and an entry, and both must be unlawful, and the 
hand, foot, or an instrument with which it is intended to 
commit the crime, must be introduced into the house. In 
this case there was nothing but a breach of the outside 
weather-boards ; the ceiling was not touched. The security 
of the building was not violated.—See T'he State v. McCall, 
4 Ala. 643 ; 1 Leach’s C. L. 452; East’s P. C. 491. 


JosHuA Morsg, Attorney-General, contra.—1l. The facts 
set out in the record establish a case of burglary. The 
statute defines burglary. Section 3695, Revised Code, de- 
fines it to be: 

“ Any person, who either in the night or day time, wit 
intent to steal or commit a felony, breaks into and enters a 
dwelling-house or any building within the curtilage of a 
dwelling-house, though not forming a part thereof ; or into 
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any shop, warehouse or other building, in which any goods, 
merchandise, or other valuable thing is kept, &c.” 

This is che statutory definition of burglary, and this case 
falls directly within its meaning. 

2. There is no error in the refusal to give the first charge, 
because the indictment charges that the offense was com- 
mitted in a ‘smoke house.’ The evidence sustains this 
allegation literally. A smoke-house, under the facts in this 
case, is not a building within the curtilage. The proof 
shows that it was not within, and, therefore, is no part of 
the ‘dwelling house.’ It falls within the definition of 
‘other building’ in which goods, &c., are kept.” 

3. There is no error in refusing the second charge, be- 
cause, although the criginal entering might have been law- 
ful, yet the proof shows that there was a second breaking 
and entry, and it was then that the felony was committed. 
The least entry with the hand or foot, or any instrument 
with feloneous intent, is sufficient—The State v. McCall, 
4 Ala. Rep., p. 463, and cases there cited. 

4. The breaking and entering are both sufficient to con- 
stitute the offense.—Donohoe v. The State, 36 Ala. Rep. 281 ; 
Russell on Crimes, 1, 188 ; Wharton’s Criminal Law, § 1550 ; 
Bishop’s Criminal Law, 1, § 190. 





PECK, C. J.—There is no error in the refusal of the 
court to give the chargesasked. We hold the smoke-house, 
on the evidence in this case, as a legal proposition, is within 
the curtilage, and the breaking and entering sufticient, as 
far as they are concerned, to make out the crime of bur- 
glary. The front and door of the building being in the yard 
of the dwelling house, fixes the character of the building, 
as within the curtilage, although the rear part thereof was 
not within the yard of the dwelling-house, and although 
the breaking was in that part of the building. Any break- 
ing that was sufficient to enable the prisoner to take the 
meat out through the breach, with his hands, is a breaking 
sufficient, in such acase. The evidence of theintent shows 
it to have been feloneous, notwithstanding the meat was 
put between the ceiling and weather-boarding of the build- 
ing, on a time when he went into it on the business of the 
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mistress of the house, and was then intrusted with the key 
of the building for that purpose. 

We are satisfied with the conviction and judgment in the 
court below; they are, therefore, affirmed, at the cost of 


the appellant. 





PERRY vs. THE STATE. 


[INDICTMENT FOR MURDER. ] 


1. Conviction for felony ; prisoner should be asked why judgment should not 
be pronounced on him—failure to do so, error.—When a party is convicted 
of a felony, it is error for the prisoner not to be asked, before sentence 
is pronounced, why the judgment, awarded by law, should not be pro- 
nounced upon him ; and particularly, when heis notattended in court 
by his counsel. 

2. Judgment; what it should show.—In a criminal case, the judgment 
should show that the jury were properly sworn, as required by law. 

3. Murder ; definition of.—On the trial of an indictment for murder, a 
charge of the court, that ‘‘ murderis the unlawful killing of one person 
by another, with malice either express or implied,” is erroneous. The 
killing should be charged, as having been done ‘‘unlawfully and with 
malice aforethought.” 


From the Cireuit Court of Bullock. 
Tried before Hon. J. McCates WILEY. 


Moses Perry, alias PowEL, was indicted and tried at the 
fall term, 1868, of Bullock circuit court, for the murder of 
Alfred Perry, found guilty of murder in the second degree, 
and sentenced to the penitentiary for ten years. On the 
trial, the defendant reserved a bill of exceptions, setting 
out the evidence in full ; but it is only necessary to an un- 
derstanding of the case, to set out that part of the excep- 
tions which relates to the charge of the court, the other 
facts being set out in the opinion. “ At the request of the 
State, the court,’ among other things, charged the jury that 
“ murder is the unlawful killing of one person by another, 
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with malice either express or implied,” to which charge the 
defendant excepted. 
No errors are assigned. 


J. N. ARrrineTon, for prisoner. 
JosHua Morssg, Attorney-General, contra. 


[No briefs came into the hands of the Reporter. ] 


PETERS, J.—At the fall term of the circuit court of 
Bullock county, in this State, in the year 1868, Moses Perry, 
alias Powell, a freedman, was indicted for the murder of 
Alfred Perry. The cause came on to be heard and tried 
on the first day of December, 1868, when the following 
sentence and judgment was rendered against him, to-wit: 

“The State 1 Indictment for murder. 
VS. On this, the first day of Decem- 
Moses Perry, alias | ber, 1868, came Flemming Law, the 

Moses Powell. _| solicitor for the State, and also came 
the defendant in his own proper person, and pleads not 
guilty to the bill of indictment ; thereupon came a jury of 
good and lawful men, to-wit: G. W. Atkinson, who, on 
their oaths do say, we, the jury, find the defendant guilty of 
murder in the second degree, and that he shall be confined 
at hard labor in the penitentiary of the State of Alabama, 
for the period of ten years. It is therefore ordered and 
adjudged by the court, the defendant in his own proper 
person being present in open court, that the defendant be 
confined at hard labor in the penitentiary of the State of 
Alabama for the period of ten years.” 

There was no assignment of errors. Neither from this 
entry, nor from any portion of the record, does it appear 
that the defendant was attended in court by his counsel, 
when sentence was pronounced upon him ; nor does it ap- 
pear that the defendant was asked by the court, or by the 
clerk in presence of the court, if he had any thing to say 
why judgment should not be awarded against him. The 
failure to do this was error. 

Blackstone lays it down as a rule of procedure in capital 
felonies, that, when “the jury have brought in their verdict 
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in presence of the prisoner, he is either immediately, or at 
a convenient time soon after, asked by the court, if he has 
any thing to offer why judgment should not be awarded 
against him.’—4 Blackstone’s Com. 375, marg. ; 1 Chitt. 
Cr. Law, 699, 701. And in Bishop’s Criminal Procedure, 
it is said, “It is now indispensably necessary, even in cler- 
gyable felonies, that the defendant should be asked by the 
clerk, if he has anything to say why judgment “should” 
not be pronounced on him; and it is now material that this 
appear upon the record to have been done.” “If he has 
nothing to urge in bar, he frequently addresses the court in 
mitigation of his conduct, and desires the intercession of the 
judges with king,” (or the executive,) or casts himself upon 
their mercy. After this, nothing more is done, but the 
proper judge pronounces the sentence.”—2 Bish. Criminal 
Proc. p. 610, §§ 865, 866; Revised Code, § 4314. 

So far as we know, this question has not, until the pres- 
ent term of this court, been made in this State. Butit has 
come up in the States of Georgia, Pennsylvania and New 
York, and in these States, it has been settled in accordance 
with the judgment in the case of Crim v. The State, at 
the present term.— Grady v. The State, 11 Geo. Rep. 253 ; 
Hamilton v. Commonwealth, 4 Harris’ Penn. R. 129; Safford 
v. The People, 1 Parker. Crim. Cases, N. Y. R. 474 ; 3 Mod. 
265 ; 8 Mod. 26; 12 Mod. 51, 95, 312; 1 Lord Ray, 408 ; 
1 Shann. 131; 1 Sid. 85, 6 Ent. 358; 2 Hale, 217; 3 Com. 
Dig. 513; 2 Hawk. P. C. 438; 3 Salk. 358; Comb. 144; 
Crim v. The State, January term, 1869. 

The unhappy class of citizens to which the defendant in 
this case belongs, are too often treated as persons with very 
slender rights to the indulgence of the court. They should, 
therefore, have every opportunity that the law affords, to 
counteract the effects of the uncontrollable prejudices 
againstthem. Such indulgence, to be heard in explanation 
or mitigation of the verdict, has some times shown, that the 
verdict was of such doubtful propriety as to secure a new 
trial, and a final acquittal, or a very great modification of 
the sentence. 
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The judgment is also defective in failing to show that 
the jury were properly sworn.—4 Bl. Com., Appendix, 650, 
Sharswood’s Edition ; Revised Code, § 4092 ; Beal v. Camp- 
bell, 1S. & M. 24. 

The first charge given by the court was in these words, 
to-wit: ‘“ Murder is the unlawful killing (of) one person 
by another, with malice either express or implied.” This 
was excepted to by the defendant. We can not approve 
this definition. In describing murder, both in the form of 
indictment given, and in the body*of the Code, it is desig- 
nated as a “ wilful, deliberate, malicious and premeditated 
killing.” And the indictment is, “ A. B., unlawfully and 
with malice aforethought, killed C. D.’—Revised Code, 
§ 3653 ; ib. p. 807, No. 2; 1 Bish. Criminal Law, p. 233, 
§ 422; 1 Hale, P. C. 425; 3 Inst. 47; 4 Bl. Com. 195. It 
is unsafe to depart from well settled precedents. Via trita 
est tutissima.—1 Co. Litt. 1la. ; 1 Bl. Com. 68, Sharswood’s ; 
4M. & 8. 168; 2 Kent. 553. Itis not necessary to examine 
the other questions raised upon the record, as the foregoing 
opinion disposes of the case. : 

The judgment of the court below is therefore reversed, 
and the cause remanded for a new trial, and the defendant 
will be held in custody until discharged by due course of law. 





SULTZNER vs. THE STATE. 


[ INDICTMENT FOR OBSTRUCTING PUBLIC ROAD. ] 


1. Public road; establishment of, what not indispensable to.—An act of the 
commissioners court is not indispensabie to the establishment of a 
public road. It may be dedicated to the public use by the owners of 
the soil, 

2. Charge to jury; what erroneous, when evidence is only circumstantial.—A 
charge to the jury that the evidence, if true, would authorize them to 
find that a certain road had been dedicated to the public use, and could 
not be lawfully obstructed by any one, under claim of title to land, is 
erroneous, when the proof of dedication is only circumstantial. 
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AppEAL from City Court of Mobile. 
Tried before Hon. H. CHAMBERLAIN. 


The appellant, Frederick Sultzner, was indicted, tried 
and convicted, in the city court of Mobile, for obstructing. 
a public road in Mobile county. 

The opinion fully sets out the facts and errors assigned.. 


GrorcE N. Stewart, for appellant.—The question to 
be decided in this case is whether a certain space, 
which had been open and used as a passway, and had 
been closed by the owner of the land, was or was. 
not a public road or highway under the laws of the State.. 

Sultzner was indicted for closing it, which he claimed he: 
had the right to do; but the court decided that he was. 
subject to the indictment. The case is important only to: 
him in regard to the question whether or not he is bound. 
to open it again and leave it open. 

It was not pretended that this extension, north of what was: 
called Houston street, was ever located, marked, adopted. 
or established by any public authority, either of the State: 
or of the county, nor that it was recognized or recorded as. 
a public road, or ever worked on by any overseer of roads. 
or public agent, nor that it appeared on any record. 

The court ruled that this lane or passway was a public: 
road, on evidence that the owners of the land had opened 
it, fenced both sides of it, and allowed it to be used by all 
persons who chose to do so for many years back ; some 
witnesses say as far back as 1845. This the court, it ap- 
pears, considered as sufficient evidence of dedication. 

This evidence would not, it seems, be sufficient proof of 
dedication. To say that “the owners of the land had 
opened it,” would hardly be sufficient, when even the names 
of the parties, who were considered in the judgment of the 
witness to be owners, were not disclosed. The right of 
such parties so loosely called owners, when it is notorious 
that very recently all this land was public land of the Uni- 
ted States, would be required to be shewn. Even under 
the law of dedication, the proof would be insufficient. 

The court will observe that the street, called Houston 
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street, extended southwardly from Government street, and 
whether that was a public road or not does not appear, nor 
is it necessary to inquire into its character. The contest 
is as to an extension north of Government street, which 
led but a short distance, and led into no other road or 
street, but led to a pond on a tract of unenclosed land in 
the woods. It was not, therefore, a thoroughfare, but a 
mere private lane, from which no one could pass from the 
open north end without trespassing on land of some indi- 
vidual. 

The appellant, however, supposes it to be entirely useless 
to inquire into the law of dedication, as the case must turn 
on the statute law of the State, which has very clearly 
defined what is a public road, and laid down the policy of 
the State in this respect. 

We will notice, of course, that although these ways are 
called streets, they are outside of the city limits, and the 
term road is more proper, as the law of roads must govern. 

The indictment is for stopping a public road. 

What is a public road in this State? Wedeny that any 
one can, of his own will, establish a public road when and 
where he will, crooked or straight, leading somewhere or 
to no place, and thus dedicate land to such purpose, and 
prevent its use for other purposes. The public have an 
interest in this, and cannot allow lands to be cut up in 
every direction, in places unsuitable, because it may sub- 
serve the interests of one or more particular person. This 
would be too inconvenient, and would lead to abuse. 

The policy of the law has been fixed, from the very 
period of the formation of the State, that when a public 
road is proposed to be located, the location must be exam- 
ined and made by commissioners lawfully appointed—the 
report made and approved by the court entrusted with that 
subject. 

The law has fixed the proper width of such roads, ac- 
cording to the class or grade deemed proper. 

The road, when established, must be opened at public 
expense and kept up at public expense, and it becomes a 
public charge for opening, repairs, bridges, &c., and there 
follow penalties for the breach of those obligations, and 
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responsibility by the public for damages sustained by any 
one who may be injured by default of the performance of 
those public duties. 

The public cannot be charged with those responsibili- 
ties without its consent, and there can be no public road as 
to which these responsibilities do not attach. 

The public acts by its records, consequently, where there 
is no record in respect to any road, either establishing it or 
recognizing it, it cannot be a public road, and no public 
responsibility can attach to it. 

In looking at the course of legislation on this subject, 
we find the public policy, as to public roads above referred 
to, constantly maintained. 

The act of 21st December, 1820, Toulmin’s Digest, page 
391, passed soon after the organization of the State gov- 
ernment, declares that “all roads laid out by act of the 
general assembly, or by virtue of an order of court, a public 
road, and that county courts have full control over them— 
that they must be laid out by a jury, &c.,—declares who 
shall work on them—that they shall be laid off in districts, 
&c.,—imposes a penalty on overseers failing to repair them, 
&ec. This act even goes so far as to impose a fine of $500 
against any one who shall establish a public road contrary 
to law. 

In 1856 an act was passed, which we find in Clay’s 
Digest, published in 1843, to consolidate all laws as to 
public roads into one. In this act we find the same decla- 
ration, page 507, Clay’s Digest, that all roads heretofore 
“established or recognized by any act of the general 
assembly or order of commissioners court,” are declared 
to be public roads. This act does not apply to Mobile, but 
gives the rule of public policy. 

In the act of 1852, Code, page 256, the same provisions 
are found, and these are made to embrace the county of 
Mobile. 

The act of the 12th of January, 1858, establishes a new 
system, governing public roads for the county of Mobile, 
and establishes a board of road commissoners for Mobile 
county, and gives to them the powers which, in other parts 
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of the State, are vested in the commissioners court by the 
general law. 

The act of the 16th February, 1867, No. 11, Acts, page 
539, provides that for the repair of public roads within 
twelve miles of the city of Mobile, instead of work by citi- 
zens, that there shall be a tax of $2 paid for that purpose. 

This brings us down to the Code of 1867, the now gov- 
erning law, which, in page 324, Revised Code, declares that 
no public road shall be established, changed or discon- 
tinued, except on application to the court of county com- 
missioners, and the proper proceedings are defined.—See 
§ 1312. 

Section 1359 requires the probate judges to keep road 
books, records containing a complete list of all the public 
roads in their counties, their names, grades, and the road 
precincts, so that an easy reference can be had at all times 
to them. 

Section 1372 provides that any order of court of county 
commissioners, by which a road is recognized as a public 
road, is presumptive evidence thereof. 

Section 1375 declares how public roads may be estab- 
lished. 

All these acts are conclusive, to shew what is meant by 
public roads, in our laws. 

It will not be necessary to inquire into the laws govern- 
ing private roads, as the indictment in this case is for 
closing a public road, and we have seen what is meant by 
a public road. 

An instance may be found in the act passed the 16th 
February, 1860, No. 257, page 352, of the difference made 
between public and private roads. That act authorizes the 
Bay Road Corporation to close all roads leading into the 
road of that chartered company, “except roads established 
by public authority,” shewing that roads established with- 
out such sanction, are not recognized by law nor respected 
as such. 

We have argued this matter, probably, at much greater 
length than was necessary, as the proposition seems to us 
a very plain one, that no road can be imposed on the pub- 
lic, with the duties and liabilities attending it, and penal- 
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ties on public officers for not keeping it in repair, without 
the consent of that public, and that no road can be a pub- 
lic road without this consent, in the face of all the laws of 
the State regulating this subject. But as the court decided 
otherwise, and the rule to be laid down is one of interest 
affecting the whole State, we could not treat it lightly, 
however plain it may seem to us. 


JosHuA Morsz, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant was indicted for 
obstructing a public road, in the county of Mobile. The 
evidence to sustain this indictment was, substantially, that 
there was a street, road, or passway, called Houston street, 
outside of the limits of the city of Mobile, crossing, at right 
angles, Government street, in its extension beyond the city. 
The portion of this street claimed to have been obstructed, 
was north of Government street, about fifty feet wide, and 
bounded on each side by afence. Its northern extension 
was some distance to a place in the open woods, where there 
was a swamp, passable only in dry weather. On this ac- 
count, the road was but little used, though all persons who 
chose to do so, passed through at pleasure, without objec- 
tion from any one, and had done so, according to the tes- 
timony of some of the witnesses, since 1845. One witness 
stated that it had been opened by the owners of the land, 
after the battle of San Jacinto, and called Houston street. 
It also appeared that there was a drain or ditch, along one 
side of this road, from Government street to the pond in 
the woods. This ditch had been opened several years ago, 
by the owners of the adjacent land, but a recent applica- 
tion to reopen it had been refused, and the drainage from 
Government street was thereby impeded. The part of the 
road south of Government street was much used as a high- 
way. On this evidence the court charged the jury, at the 
request of the State, that “the evidence, if true, would 
authorize them to find that the street was a public road 
dedicated to public use.” 

Section 1312, of the Revised Code, declares that no pub- 
lic road can be established, changed or discontinued, ex- 
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cept on application to the court of county commissioners. 
The purpose of the law is to give access to the various por- 
tions of the country, and at the same time, to protect the 
rights of individuals, against the caprices or unwise acts 
of others. It could not have been intended to restrain 
parties who desired it, from dedicating their own property 
to public use, probably for their own advantage, as well as 
that of the public. This right of appropriation can not 
force on the commissioners court, or the public, duties re- 
specting these highways not proper to be performed, be- 
cause the power to discontinue affords an adequate pro- 
tection. The correctness of this construction manifestly 
appears from section 1372, which dispenses, in a great 
measure, with the formal establishment of a public road 
by the commissioners court, by making any order of the 
court recogrizing it as such presumptive evidence of its 
character. 

That property may be dedicated to public use, is a well 
established principle of common law. This right of use 
may exist in the public, and have no other limitation than 
the wants of the community at large.— New Orleans v. The 

nited States, 10 Peters, 7i2. In the case of Jarvis v. Dean, 
3 Dingham, 447, Chief Justice Best told the jury that, if 
they thought the street had been used for years as a public 
thoroughfare, with the assent of the owner of the soil, they 
might presume a dedication ; and the jury found a verdict 
agreeably to the presumption, although the street had been 
used as a public road only four or five years. 

As the presumption depends more on the assent of the 
owner than the length of time of the use; so, time, no 
matter how long, can not operate as a dedication, when the 
circumstances of the use do not indicate such an intention. 
In this State, where the population is sparse, a privilege 
permitted by the owner of land to the public to pass over 
it, so long as he is not able, or does not care to enclose or 
to till it, ought not to be so interpreted as to convert his 
favor into a deprivation of his right.— Hole et al. v. Attorney- 
General, 22 Ala. 190. The charge asked by the defendant, 
“that in order to convict, the jury must be satisfied from 
the evidence, that the road charged to have been obstructed, 
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had been established or recognized as a public road, by 
commissioners court, or other proper authority of record,” 
was properly refused. The road might have been a public 
one, which it was unlawful to obstruct, without having been 
recognised as such by any lawful authority of record.— 
City of Cincinnati v. The Lessee of White, 6 Peters, 4381 ; 
Kennedy’s Exe’r v. Jones, 11 Ala. 63 ; Antones et al. v. Heirs 
of Eslava, 9 Porter, 545. 

The charge asked for the prosecution ought not to have 
been given. The evidence would authorize such a verdict 
as was rendered ; but it would also have permitted the 
reverse conclusion. There was no evidence that the road 
had ever been recognized by the commissioners court as a 
highway. There was none that the owners, who were said 
to have opened it, were separate and distinct owners of the 
land through which it passed; none, that it might not 
have been intended as a private road for their own con- 
venience. Such considerations as these, slight perhaps, 
but pertinent, taken in connection with the other testimony, 
might have procured a verdict favorable to the defendant, 
if the sufficiency of the testimony in support of his convic- 
tion had not been declared by the court.—Hair et al. v. 
Little et al.,28 Ala. 248. 

Judgment reversed and cause remanded. 





CRUMPTON & WALKER vs. THE STATE. 


[INDICTMENT FOR LARCENY OF A HORSE. ] 


1, Holding accused in custody, when indictment is quashed ; grand jury 
being in session, to find new indictment.—Where an indictment is quashed, 
on sustaining a demurrer, the grand jury being in session, there is no 
error in the court holding the accused in custody, until a new indict- 
ment can be sent to them ; no affidavit, or other evidence, is necessary 
to authorize the court to doso. 














| 
| 


32 FORTY-THIRD ALABAMA. 
Crumpton & Walker v. The State. 








From the Circuit Court of Dallas. 
Tried before the Hon. B. L. WHELAN. 


Perer CrumpTon and Lewis WALKER were indicted“ at 
the fall term of the circuit court of Dallas, for the larceny 
of a horse, the property of James B. Walker, were tried 
and found guilty. Crumpton was sentenced to the peni- 
tentiary for five years, and Walker for two years. 

The defendants reserved a bill of exceptions on the trial, 
from which itappears that, “the defendants, counsel de- 
murred to the indictment, and the demurrer was sustained 
by the court, and the indictment quashed. The solicitor 
immediately requested the court to suspend its business, 
and allow him to go before the grand jury then in session, 
and get a new bill. To this request of the solicitor, the 
court consented. In a few minutes the grand jury came 
into court with a new bill, upon which the defendants went 
to trial, and were convicted. To this proceeding of the 
court, the defendants, by their counsel, excepted.” 

“After quashing of.the said indictment, the court required 
the defendants to remain in court until the grand jury 
acted on a new indictment, without any evidence of their 
guilt, or affidavit of it, by which to detain them ; to which 
defendants excepted.” 


No errors are assigned, and no counsel appeared for the 
prisoners. 


JosHuaA Morse, Attorney-General, for the State.—This 
was an indictment for larceny of ahorse. The first indict- 
ment was quashed. The court was in session. The de- 
fendants were in court and in custody. The court had the 
power to order a new or another indictment to be prepared 
for the offense, during the time. The prisoners can not 
complain of the order of this court, because, even if they 
were not bound to obey it, they were liable to arrest instant- 
er, if another indictment were found. If there be any error, 
it is error without injury.—Revised Code, § 4146. 


PECK, C. J.—There is no assignment of errors in this 
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case, nor is there any brief on the part of the appellants, 
to call the attention of the court to any particular error. 

We have examined the record carefully, and have failed 
to discover any error in the proceedings or judgment of 
the court below. There is a short bill of exceptions in the 
record, which shows that the first indictment was defective, 
in not stating the value of the horse alleged to have been 
stolen, and a demurrer was sustained to it for that cause. 
The grand jury being in session, the court held the appel- 
lants in custody until the solicitor could send a new indict- 
ment to them, which was immediatly done, and another 
indictment was, in a short time, brought into court by the 
grand jury, upon which the trial immediately took place 
without objection, and the appellants convicted. The bill 
of exceptions notes that, “after quashing the said indict- 
ment, the court required the defendants to remain in court 
until the grand jury acted on a new indictment, without 
any evidence of their guilt or affidavit of it, by which to 
detain them,” to which defendants excepted. Surely there 
was no error in this. It was all proper under the circum- 
stances of this case. 

Let the judgment of the court below be affirmed, at the 
costs of the appellants. 





SIMS vs. THE STATE. 
[INDICTMENT FOR LARCENY OF MULES. ] 


1. Circumstantial evidence ; province of jury.—Where the evidence is merely 
circumstantial in its character, the following charge to the jury is erro- 
neous, to-wit: ‘If you believe the evidence, you will find the defend- 
ant guilty ;’ itinvades the province of the jury. 

2. Judicial propriety—For the court to make the following remark to the 
jury, in connection with the charge, to-wit: ‘‘Goalong and find the 
defendant guilty,” is a great violation of judicial propriety, and should 
reverse the conviction and sentence of the court. 
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AppEsL from the Perry Circuit Court. 
Tried before the Hon. B. L. WHELAN. 


JAMES Sims was indicted, at the fall term, 1868, of Perry 
circuit court, for larceny of two mules, the property of 
Robert Foster. On the i2th of November, the defendant 
went to trial, on issue joined, on the piea of “ not guilty,” 
was convicted, and sentenced to five years imprisonment in 
the penitentiary. The following bill of exceptions was re- 
served by him, on the trial. “The State introduced one 
Dr. Scott, who testified on behalf of the State, as follows: 
Witness was at Dr. Robert Foster’s, in Perry county, Ala- 
bama, in August, 1868—that he remained one night—that 
early in the morning, two mules belonging to Dr. Foster 
were missing from his stable and lot—that witness, in com- 
pany with Robert Foster, jr., pursued the mules by their 
track from the lot of said Foster, along the road leading to 
Greensboro, in Hale county, Alabama, and from thence to 
the Warrior river, in Greene county, where they found the 
two mules in a lot owned by the ferryman on said river; 
on the road to Eutaw, in Greene county—that witness went 
on to a short distance beyond Clinton, in Greene county, 
where he came up with defendant, in company with another 
man, who was to witness unknown. Witness discovered 
defendant in the public road, conversing with cwo negroes— 
and the defendant at this time stepped into the bushes, to 
obey a call of nature. Witness rode up to defendant, and 
stated to him, “ you are my prisoner,” to which prisoner 
replied, “ what for ;’ was answered, “come along with me, 
and we will see about it.” Witness and one Munroe 
brought defendant back to Eutaw, and put him in jail that 
night—and that night searched him, while in jail, and found 
on his person a pad-lock, which was proven to be the pad- 
lock of Dr. Robert Foster, and the lock he used to lock the 
stable, in which the mules, found in the lot of the ferry- 
man, were kept. Witness further testified that defendant 
denied his guilt. Witness further testified, that he told the 
defendant that the pad-lock which he had, was the pad- 
lock of Dr. Foster, to which he replied, that ‘there were 
more locks in the worldthan one.’ Witness further stated, 
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that defendant admitted, that he crossed the Warrior river 
in a canoe the night before he was arrested, and gave the 
ferryman his knife to pay for the use of the canoe. 

“Dr. Robert Foster, another witness for the State, testi- 
fied that when the defendant was brought to his house, (on 
the way to jail) that witness asked defendant how far he 
travelled the night the mules were stolen, to which defend- 
ant replied, ‘you are too hard for me.’ Witness further 
testified, that he asked prisoner about the lock, and he 
made no reply. 

Robert Foster, junior, testified that he was in the habit 
of feeding his father’s mules, and securing them by lock- 
ing the back gate at night—that the night before the pur- 
suit of the defendant, he went to the lot, as was his custom, 
to look after the mules—that while waiting for the negroes 
to bring the mules to the lot, he sat down on the side of 
the road, and soon two men on foot passed along the road, 
one of whom he identified as the prisoner at the bar, and 
the other he described as the larger man of the two, dress- 
ed in black pants, a white linen coat, and wore whiskers ; 
that these two persons passed witness and stopped on a 
hill about a quarter of a mile further on, when they stop- 
ped, and one sat down on the side of the road, and the 
other laid down, where they remained until dark ; that wit- 
ness then went down to the house, leaving them there; 
that he saw the mules in question put into the lot and se- 
cured ; that he is not mistaken as to the identity of the 
prisoner as one of the men whom he saw as they looked 
at him, as they passed by ; that it was just after sun down 
and before dark when he saw them; that next morning 
when he went to the lot, the negroes reported the saddle 
mule of their team missing, and the lock of the stable gone. 
Witness called Dr. Scott, and they then started in pursuit ; 
they followed the track of the mule, and also two human 
tracks, which he followed through the lot, across a branch 
to where the lot fence had been laid down, and through the 
orchard, to where the fence was let down into the road; 
that he knew the track of the mule, because one foot was 
twisted by having been cut with a plow, and the man’s track . 
was peculiar by reason of a patch on one side of the bot- 
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tom of the sole, which mark, in the track in the lot, and 
going from the lot, he noticed in the track made by the de- 
fendant at the lot, when returning next day. The witness 
also testified that after going some distance, about three 
mniles, he discovered that there were tracks of two mules, 
and that after pursuing the tracks along the road through 
Greensboro, he and Scott found the two mules in a lot at 
the ferry, on the Warrior river and in the possession of 
the ferryman, who stated that he had caught them grazing 
loose in the road; they left the mules in the custody of the 
ferryman, and continued the pursuit through Eutaw. Wit- 
ness loaned his horse to one Monroe, and remained in 
Eutaw until that night about two hours in the night ; Scott 
and Monroe and the other person brought the prisoner to 
Eutaw ; and that the lock which was exhibited in court, was 
there given him by Scott, and that this lock is the lock of 
his tather, which was on the stable the night before, and 
that he knew it by a mark witness had made on the lock 
with his knife ; that he asked the defendant five times about 
the lock at different intervals of time, and that he replied 
every time, “there are more locks than one in the world,” 
and that he did not deny that it was his father’s lock, and 
the last time he asked him he said, “ he had found it in the 
road,” and told him to hush asking such foolish questions. 
Witness identified both of the mules as his father’s mules, 
and stated that they were both in the lot the night before, 
that this was in Perry county, and were taken from the lot 
some time last summer. This was all the testimony intro- 
duced on the trial.” 

The court charged the jury as follows: “Gentlemen of 
the jury, if you believe the evidence, you will find the de- 
fendant guilty,” to which the prisoner excepted. The court 
then made the following statement to the jury : “ Go along 
and find the defendant guilty,” and the defendant again 
excepted. 

The errors assigned are: 1. The charge to the jury. 
2. The statement to the jury. 


W. B. Mopawett and J. B. Survers, for prisoner.—1. The 
charge of the court is erroneous because it takes from the 
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jury the right to determine the truth of the evidence, and 
to ascertain the facts. 

2. The charge of the court invades the province of the 
jury, and is therefore erroneous. 

3. The testimony in this case is purely circumstantial, 
and a considerable portion of it very remote, and such a 
charge is unreasonable and oppressive, and denies the right 
of the prisoner to be acquitted, if the jury should entertain 
a reasonable doubt as to his guilt. 

4. The charge, “go along and find the defendant guilty,” 
is so palpably erroneous, that it is wholly unnecessary to 
cite any authority to show the invasion by the court of the 
province of the jury. 

Both charges of the court are illegal and not warranted 
by the testimony, and show a disposition in the court to 
take from the jury all the rights they have. Juries ought 
to be left free to decide upon the facts introduced on the 
trial. The cause, therefore, ought to be reversed aud re- 
manded, in order that the prisoner may have a fair trial. 


JosHua Morse, Attorney-General, declined arguing, or 
filing a brief, under the circumstances of this case. 


PECK, C. J.—The evidence in this case is altogether 
circumstantial in its character, and by no means warranted 
the charge given to the jury, to-wit: “If you believe the 
evidence, you will find the defendant guilty.” The evidence 
should have been left the jury to determine, whether it 
satisfied them beyond a reasonable doubt, that the prisoner 
was guilty of the crime charged in the indictment. The 
charge clearly invades the province of the jury, and is 
erroneous for that reason. 

The remark made to the jury, after the charge was given, 
was, to say the least of it, a great violation of judicial pro- 
priety, and, no doubt, had an influence with the jury that 
did, or might well have prejudiced the prisoner. Such a 
remark to the jury, in connection with the charge, ought, 
of itself, to reverse the conviction. 

For the error in the charge, the conviction and the sen- 
tence of the court is reversed, and the cause is remanded for 
another trial. 
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GILL vs. THE STATE. 


[INDICTMENT FOR BURGLARY.] 


1. Bill of exceptions; what not error, when it does not show that it contains 
all the evidence.—Where the billof exceptions does not show that it con- 
tains all the evidence, there is no error in refusing to charge the jury, 
‘that if they believed the evidence, they should find the defendant not 
guilty.” 

2. Same; when more than two witnesses have been examined, what charge is 
abstract.—Where the bill of exceptions shows there were more than two 
witnesses examined in the case, there is no error in refusing to charge 
the jury, ‘‘ that if there are only two witnesses, and both are unimpeach- 
ed, and one established the guilt of the defendant, and the other his 
innocence, they should acquit the defendant”; such acharge is ab- 
stract. 








From the Cireuit Court of Dallas. 
Tried before the Hon. B. L. WHELAN. 


Frank GIL was indicted at the fall term, 1868, of Dallas 
circuit court, for burglary. The indictment charged that 
the prisoner “broke into and entered the mill house, a 
building in which goods, merchandise or other valuable 
things are kept foruse, sale, or deposit, of Mrs. E. Millhouse, 
with intent to steal,” against the peace, «c. 

On the trial the defendant plead “ not guilty,” was con- 
victed and sentenced to the penitentiary for two years. 

The defendant reserved a bill of exceptions on trial, and 
that and the facts of the case are set out in the opinion. 

The errors assigned are the refusal of the court to give 
the charges asked by the prisoner. 


F. M. Woon, appeared for the prisoner in this court. 

JosHuA Morssg, Attorney-General, contva.—1l. There was 
no error in the refusal to give the first charge. If given, 
it would have invaded the province of the jury. Upon the 
facts of this case the jury had the right to determine the 
weight and effect of the evidence.— Brown v. Grady, 10 Ala 
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Rep. 999 ; Carlisle v. Hill, 16 Ala. Rep. 398; Gillespie v. 
Battle, 15 Ala. Rep. 276. 

2. The refusal to give the second charge was equally 
proper, for the additional reason that it was abstract. The 
charge must be construed in connection with the facts.— 


Berry v. Hardeman, 12 Ala. Rep. 604. 





PECK, C. J.—The judgment and sentence of the court 
in this case must be affirmed. The bill of exceptions is so 
unskillfully prepared, that it is impossible to say that there 
is any error for which judgment and sentence should be 
reversed, and this is a sufficient reason for their affirmance. 

The accused was examined as a witness, and this is the 
statement of the bill of exceptions, as to his examination : 
“The defendant, on the stand, wholly unimpeached, clearly 
established his innocence.” This is no evidence at all. 
The matters stated by the accused should have been set 
out, and not merely that what he stated clearly established 
his innocence. 

The only evidence stated in the bill of exceptions is the 
admission, by the accused, what two witnesses would swear, 
if present. One of them states that the mill-house was 
the property of Mrs. E. Millhouse, and that meal, corn, 
wheat, flour and other merchantable articles were in it for 
sale, in this county, six months since; that Frank Gill 
punched off a plank, and half of his body was inside the 
house ; that boy had no right there; that he had a plank, 
that the plank was punched off with a twelve foot scantlin. 

The admission as to what the other witness would swear, 
is that the mill and land on which it was built, belonged to 
Mr. E. Millhouse ; this evidence the accused moved to ex- 
clude from the jury ; the court refused to exclude it, and 
he excepted. The bill of exceptions then states, “ the evi- 
dence being before the jury, the defendant asked the court 
to charge the jury: 1. That if they believed the evidence 
they should find the defendant not guilty ;” this was refused 
and defendant excepted. 2. That if there are only two 
witnesses and both are unimpeached, and one established 
the guilt of the defendant and the other his innocense, they 
should acquit the defendant. This charge the court refused, 
and the defendant excepted.” 
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The bill of exceptions does not state that it contained 
all the evidence in the case ; if it did, it is certain it would 
not authorize a conviction. It does not show, by any 
means, the defendant’s guilt. 

There is no error in the refusal of the court to exclude 
the evidence as to the ownership of the mill-house, as it 
is set out in the statement, what one of theabsent witnesses 
would swear, if present. It is not improbable, the mill- 
house and land may have been the separate estate of the 
woman, Mrs. E. Millhouse, and in the possession of Mr. E. 
Millhouse, her husband ; but the evidence, as it is stated, 
does not show how the fact really was; it was therefore 
proper to let it go to the jury. The admission as to what 
the other witness would swear, states it was the property 
of Mrs. E. Millhouse. The first charge was rightly refused, 
for the reason that the evidence does not show, with sufli- 
cient clearness, whether the accused was, or was not guilty. 
The matter was, therefore, properly referred to the jury. 
As the bill of exceptions does not state that it contained 
all of the evidence, this court will not presume it was all 
the evidence, for the purpose of reversing the conviction, 
but will rather presume that it is not all the evidence, for 
the purpose of sustaining the conviction. 

The second charge was rightly refused, because it is ab- 
stract. The record shows there were more than two wit- 
nesses, to-wit: The accused himself, as examined, and 
then, the admissions of what the two absent witnesses 
would swear, if present. 

Let the judgment of the court below be affirmed, at the 
costs of the appellant. 
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NAT GRAY et au. vs. THE STATE. 


[JUDGMENT ON FORFEITED RECOGNIZANCE. ] 


1. Bail; how taken in term time.—An order of the city court of Montgom- 
ery, saying the accused party may be admitted to bail, in a case of 
felony, does not authorize the sheriff, in term time, to admit the party to 
bail, and take a recognizance for that purpose ; such a recognizance is 
null and void. 

2. Description of different offense in recognizance, from that in indictment, 
as affecting validity of judqment against sureties. —If the indictment is for 
the crime of burglary, a recognizance to answer to an indictment for 
perjury, will not warrant a judgment against the sureties for the failure 
of their principal to appear and answer to an indictment for burglary ; 
such a case is not within the influence of § 4245 of the Revised Code. 
It is not the misdescription of an offense, but the description of an 
altogether different offense. Sureties, in such a case, have the right to 
stand upon the terms of their contract. 


From the City Court of Montgomery. 
Tried before the Hon. J. D. CUNNINGHAM. 


The facts of this case are fully set out in the opinion. 


ELMoreE and Gunter, for appellants.—1. The sheriff’s 
authority to take bail is entirely statutory, and, therefore, 
must be exercised in the cases, and in the manner, directed 
by the statute.— Antonez v. The State, 26 Ala. 84; Governor 
v. Jackson, 15 Ala. 703; Button v. Foster, 14 Ala. 325. 

2. In cases of felony, the sheriff can not take bail except 
in vacation, and upon being expressly authorized by a proper 
court or judge, and the bond is therefore void in this case, 
being taken in term time by an incompetent officer.—15 Ala. 
703 ; Revised Code, § 4233. 

3. The order of the court in the present case, went no 
turther than to determine that the defendant could be ad- 
mitted to bail, and to fix the amountof the bond. There 
was no delegation, “ or direction” of authority to the sheriff, 


or to any one else, to take the bail.—Antonez v. The State, 
26 Ala. 84. 
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4, Even though the sheriff had been expressly authorized 
by the court to take the bail, it could not legally have been 
taken in term time. The court can not delegate its powers 
except as expressly authorized by law; and the law is ex- 
plicit that the sheriff can have power in that behalf only 
“in vacation,” upon being directed by the court.—26 Ala. 
84; Revised Code, § 4241. 

5. The essence of the undertaking of bail is the appear- 
ance of the defendant; but, though this is the case, it 
would manifestly be improper for the court to render judg- 
ment against sureties for the appearance for one offense, on 
a default for an entirely different matter. A criminal may 
have several bail bonds for his appearance at the same 
term, for different crimes. It is clear that each one must 
be liable only on his own undertaking. In this case, the 
bond is to appear to answer an indictment for perjury, and 
the bail are made liable for a default for burglary. The 
names of the sureties do not appear in the body of the 
bond. 


JosHua Morssz, Attorney-General, contva.—The judge of 
the city court has the power, “during term time, by an 
order entered on the minutes, to fix the amount of bail re- 
quired in all cases of bailable felonies pending in the court, 
and direct the sheriff to take bail in vacation.” 

This is exactly what the court did in this case. The 
mere fact that the parties executed the bond before the ad- 
journment of court, can not invalidate the order. The case 
of Antonez v. The State, 26 Ala. 84, is not in point. The 
powers of the court to fix bail, did not exist at that time. 
Section 690 of the Penal Code; § 4241 of Revised Code, 
clearly grant the power exercised in this case.—Antonez v. 
The State, 26 Ala. 81; Revised Code, §§ 4233 and 4241. 

2. The judgment of the court was correct. The obligors, 
in the case below, can not take advantage of the variance 
between the indictment and the bond, in the mere matter 
of the description of the offense——See Revised Code, 





§ 4245; State v. Whitley, 40 Ala. 728; State v. Eldred, 
31 Ala. 393; Vasser v. The State, 32 Ala. 586; State v. 
Weaver, 18 Ala. 293, and cases there cited. 
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PECK, C. J.—At the February term of the city court 
of Montgomery, an indictment was found against Nat, 
dias Nat Gray, for burglary. 

At the same term an order was made, by the court, to 
admit the accused to bail, in the sum of one hundred and 
fifty dollars. 

A capias was issued, the accused arrested, and during 
the term time of the court, the sheriff admitted the accused 
to bail, taking his recognizance, with appellants as his 
sureties. The capias was for the arrest of the accused, on 
» charge of burglary, but the recognizance is, to answer an 
.ndictment for perjury. 

At the June term, a forfeiture was taken, and a judgment 
nisi was entered against the accused, and the appellants for 
his failure to appear and answer an indictment for burglary. 
This judgment, at the succeeding October term, was made 
final. 

On the trial to make the judgment nis? final against said 
appellants, they appeared and objected to said judgment 
being made final, “ upon the following state of facts :” It 
appeared that the said Nat Gray stood indicted for bur- 
glary in said court; and that during the session of said 
court, on the fifth day of March, 1868, an order was made 
that the accused might be admitted to bail in the sum of 
one hundred and fifty dollars, conditioned as the law pre- 
scribed, and that afterwards, on the seventh of March, 
1868, the sheriff of Montgomery county, during the session 
of said city court, and at the same term at which said order 
was made, took said recognizance, which is the foundation 
of said judgment nisi, which said recognizance is in the 
following words and figures : (Here follows a recognizance 
in the usual form, to appear and answer an indictment for 
perjury.) 

It was admitted said Gray made default, and that said 
appellants had been served with notice of said conditional 
judgment. These were all the facts in the case, in evidence; 
and on these facts, by consent of both parties, it was sub- 
mitted to the court to be decided, whether said appellants 
were liable on said recognizance, “the same as if all the 
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questions presented by the above state of facts had been 
properly raised by pleading.” 

The court decided for the State, and made the said judg- 
ment nisi final. The appellants excepted, and their bill 
of exceptions was signed and sealed, in which all these 
matters are stated. An appeal brings the case here for 
revision. 

1. The first question to be considered is, as to the validity 
of the recognizance, upon the alleged forfeiture of which 
the judgment sought to be reversed is based. If the sheriff 
had no authority to take it, then itis null and void, and 
the judgment founded on it must be reversed. We think it 
clear that the order of the court fixing the amount of bail, 
gave the sheriff no authority todoso. Certainly, it did not 
authorize him to take bail in this case, being a felony, during 
the session of the court at which the order was made. If 
the order is a valid order, it would only have authorized 
the sheriff to take the bail in vacation. The order is very 
defectively made, and does not, in words, give the sheriff 
any authority to take bail at any time. It is as follows: 


239 vs. May be admitted to bail in the sum 
Nat Gray, negro. ) of one hundred and fifty dollars.” 
Section 4241 of the Revised Code, provides that “circuit 
and city judges may, during term time, by order, entered 
on the minutes, fix the amount of bail in all cases of bail- 
able felonies pending in the court, and direct the sheriff to 
bail in vacation.” Thus, it is seen, the order does not 
directly give the sheriff any authority whatever in the 
matter, and if it did, and authorized him to.take bail du- 
ring the term of the court, it would have beenja worthless 
order ; the court could delegate no such power and give it 
to the sheriff.— Armstrong v. The State, 26" Ala. 81. {But 
the court does not pretend to do any such thing ; the order, 
at most, merely determines that the offense is bailable, and 
fixes thesum. There is no direction whatever to the sheriff. 
The decision of this question settles the case ; the judgment 
must be reversed. 
2. There is another question that we hold to,be equally 


“ The State Burglary. February term, 1868. 
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fatal to the judgment as the one above decided. It is this ; 
the indictment is for burglary. 

The order of the court fixing the amount of bail isa case 
for burglary. But the recognizance is in a case for perjury. 
The judgment nis?, is for failing to appear to answer to an 
indictment for burglary. The appellants never stipulated 
that their principal should appear to answer to an indict- 
ment for burglary. We see no reason why sureties in such 
a case have not the same right to stand upon the terms of 
their contract, as well as in any other. They did not stipu- 
late to answer for the appearance of their principal for a 
charge of burglary, but for the offense of perjury. This is 
not a case that falls within the influence of section 4245 of 
the Revised Code ; that provides for the misdescription of 
an offense, but not for a case, where the offense is utterly 
of a different character. For instance, if the offense in 
the indictment is for stealing in a dwelling-house, and the 
offense in the recognizance is for stealing generally. In 
such a case, the offense would be misdescribed, and would 
be cured by the said section; but this is not such a case. 

The judgment of the court below is reversed and cause 
remanded. 





EDGAR vs. THE STATE. 
, [INDICTMENT FOR MURDER. ] 


1. Declarations by slain party ; when permitted to go to jury.—As a general 
rule, on an indictment for murder, a declaration made by the slain 
party, which has never come to the knowledge of the accused, should 
not be permitted to go to the jury, at the instance of the accused. 

2. Written charges; must be given, or refused, as asked. —Under § 2756, Re- 
vised Code, a charge moved for by either party in writing, must be 
given or refused in the terms in which they are written. In such cases, 
the court can not add any qualifications ; andif qualifications are so 
added, the judgment will be reversed for such error. ‘The law is plain, 
direct, and peremptory, and must be obeyed. 
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JAMES Epaar was indicted at the June term, 1868, of the 
city court of Mobile, for the murder of Henry D. Bassett. 
The trial came on the 4th December, and the defendant 
was found guilty of murder in the second degree, and sen- 
tenced to the penitentiary for twenty-five years. 

On the trial the defendant reserved the following bill of 
exceptions: “ While the jury was being impanneled one 
Titcomb was called, and asked if he was a free-holder or 
house-holder. He answered that he did not own any real 
estate, but that he had a family and rented a house in Mo- 
bile, and had resided with his family in the house so rented 
for more than twelve months previous to that time. The 
State accepted the juror, and the defendant objected to 
him on the ground that he was not qualified as a juror, but 
the court overruled his objection, and called upon the de- 
fendant to accept him, or challenge him peremptorily, and 
the defendant challenged him peremptorily, to all of which 
ruling the defendant excepted. All this occurred as to 
John Gray, and James Riley, and defendant excepted, in 
each and all instances.” 

“ On the trial it appeared that the killing took place at 
the saw-mill owned by Baird & Bassett, on Fowl river, in 
Mobile county, on the 22d day of February, 1868, and in 
the dusk of the evening, after the hands had quit work, and 
that the mill was about one hundred and fifty yards from 
Bassett’s house. It also appeared, that the defendant, with 
one Summerlin, had been at the mill about four o’clock in 
the evening of the same day, and that they, in company with 
James Phillips, sometimes called “ Duck,’ who was the 
watchman at the mill, had crossed the river soon after, and 
returned a short time before the killing ; Phillips going to 
the mill, and Edgar stopping to talk with Taylor, a witness, 
in the lane near Bassett’s house. The witness Taylor, on 
the trial, swore that after a few moments conversation with 
Edgar, he went with him to the mill, when Edgar raised a 
row with the watchman about a report, or statement, that 
the watchman had circulated about him and his wife ; drew 
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his pistol and flourished it about, and threatened to shoot 
Phillips ; felt his body to see if he was armed, and told him 
if he (watchman) had a pistol, he would blow his brains 
out; that when Edgar was cursing the watchman in loud 
tones, Mr. Baird came up and asked what this fuss was 
about, when Edgar drew his pistol on him two or three 
times. Baird went close up to him, and got hold of hin, 
when they made it up and shook hands. Edgar and Baird 
and witness then started to walk out from under the mill- 
shed, and were talking, when Bassett came up and inquired 
what this noise was about, when some one said it was Edgar 
and the watchman. Bassett said that this was “no time or 
place for such a row ; that he, Edgar, had better come at 
some other time, and in the day ; that this man is the watch- 
man at the mill in our employ, and we must protect him.” 
Just then Summerlin came up, and Edgar said, “I hate to 
be driven away in this way, as though I was a dog; Iam 
told, Mr. Bassett, you are a fighting man; if so, come out 
and spread yourself.” Edgar made one or two steps to 
one side, drew his pistol and fired, shooting Bassett in the 
right side, who fell forward, and died almost immediately. 
Bassett made no advance to Edgar ; no weapon was seen 
about him ; his hands were hanging by his side when he 
was shot. Some time after a pistol was picked up and 
handed to Baird by Tobe Hamilton. The watchman made 
no noise, and was trying to argue with Edgar.” 

James Baird stated, “that hearing very loud cursing 
and swearing at the mill, which was about one hundred and 
seventy-five yards from where he then was, he went to see 
about it. When he got there it was near dark, and he saw 
no one but Edgar and Taylor ; that he told Edgar this was 
no place for a quarrel. Edgar raised his pistol at him three 
times, each time telling him to stand back. Witness told 
him that he had come to make peace, and to put up his 
pistol, and after a few words they shook hands. As they 
were walking out of the mill, Bassett came up, and after 
asking about the noise, told Edgar that this was no time 
or place for quarreling ; that he wished he would go away, 
or something of the sort. Edgar remarked, “I am told 
you are 4 fighting man ; if so, show yourself,” and stepped 
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out and fired, and Bassett fell. Edgar had a large pistol 
in his hand. Witness saw no weapon in Bassett’s hand, 
and no demonstration of attack on Edgar by Bassett.” 

Fred Hamilton stated, “that he and Summerlin were 
standing together talking, about fifty yards from the mill, 
when Bassett came by and asked what was going on at the 
mill, and Summerlin said it was Edgar and the watchman. 
Bassett said, “I must go and see about it.” Summerlin 
went to the mill almost immediately after. As soon almost 
as he supposed Bassett had time to get to the mill, he saw 
the flash of a pistol, and soon Edgar and Summerlin came 
running by him. The foregoing was the testimony of the 
State.” 

“For the prisoner, it was proved by Tobe Hamilton, 
that on the night of the killing, he picked up a pistol at 
half-cock, at or near the place where Bassett was shot, and 
gave it to his uncle, Isaac Wells, but did not know whose it 
was ; and by Isaac Wells, it was proven that he afterwards 
handed the pistol to Mr. Baird, but did not know who was 
the owner of it. David Summerlin stated, that he went to 
the mill soon after Bassett, and when he got there he saw 
several persons coming out of the mill, and Edgar in front of 
them ; heard some one say (does not know whether Bassett 
or Baird) he did not want any fussing about the mill, and 
that there were other times to settle difficulties ; heard 
Bassett say, “ we've heard enough from you, dry up, go on,” 
or something like that. Edgar said that he was going away 
peaceably, and was not to be driven away like a dog, or 
words to that effect, and then drew his pistol, stepped back 
a few steps, and said, “‘ Now if you want to fight, step out: ;” 
“ stand back men,” and fired. Witness “saw no weapon, or 
pistol about Bassett. It all occurred in a minute or two.” 
Peter Cooper, a colored man, “stated that he saw Tobe 
Hamilton pick up a pistol at or near the spot where Bassett 
fell.” 

“ The witness Summerlin, further testified, that Bassett 
on the way, while walking to the mill, asked him when he 
and Fred Hamilton were talking together, who was at the 
mill making such a noise ; that witness replied that it was 
Edgar. Defendant’s counsel asked witness what Bassett 
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said, and witness answered that Bassett said, “ I'll Edgar 
him.” The solicitor objected to the question and answer. 
The court sustained the objection and excluded the evi- 
dence, because the declaration of Bassett was not part of 
the res geste, and the remark of Bassett had not been com- 
municated to Edgar before the killing ; to which ruling of 
the court, the defendant excepted.” “The testimony be- 
fore the court at the time of the ruling, showed that the 
killing took place within one or two minutes after the re- 
mark. The witness further testified that after Edgar had 
shot Bassett, Edgar and witness left hurriedly, going to 
witness’ house, Edgar having his pistol with him.” 

“ Among other witnesses for the State, , a colored 
man, was sworn and put under the rule of exclusion from 
hearing the testimony, as one of the State’s witnesses. He 
was called into the court room by the solicitor, and as he 
approached within five or six feet of the witness stand, the 
State’s counsel stated to the court that he would not ex- 
amine him, but close the case for the State, when the wit- 
ness retired. After the testimony of the State was closed, 
defendant insisted that the witness should be put upon the 
stand, and he should be permitted to examine and cross- 
examine him as the State’s witness, for the purpose of 
enabling him to testify in his own behalf. To this the State 
objected, and the court sustained the objection, to which 
ruling the defendant excepted.” 

“This being all the evidence in the case, the court charged 
the jury, among other things: “That as a matter of law, 
I charge you, that the facts and circumstances of this case 
are not such as would tend to justify and impress the 
human mind witha reasonable belief that life was in dan- 
ger, or a reasonable apprehension of great bodily harm,” 
to which charge the defendant excepted. The defend- 
ant requested the court, in writing, to charge the jury, 
“that in order to convict the defendant of voluntary man- 
slaughter, the jury must be satisfied that the defendant 
took the life of Bassett, in the heat of passion, after alter- 
cation with Duck and Baird, on the interference of Bas- 
sett, and without any malice to Bassett,’ which charge 
the court refused to give, and the defendant excepted. 

4 
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The defendant requested the court to charge, in writing, 
“that if the jury believe the defendant killed Bassett in a 
sudden transport of passion, or heat of blood upon sudden 
combat, as without malice, it was but manslaughter,” which 
charge the court refused to give, and the defendant except- 
ed. And the defendant requested the court to charge the 
jury, in writing, “that the jury can not convict the defend- 
ant of murder, if they believed that after the accused had 
altercations with Duck and Baird, he slew Bassett in the 
heat of passion without malice,” which charge the court 
gave with the qualification, that it must be taken and con- 
strued in connection with the general charge; to which 
qualification, the defendant excepted.” 

Defendant requested, in writing, the court to charge the 
jury, “that if the jury believe that the defendant was 
aroused to passion by the altercation with Duck and Baird, 
and that Bassett was about to advance on defendant with 
a pistol, and the defendant reasonably believed that he was 
in danger of his life, or limb, or great bodily harm from 
Bassett, and he believed there was a pressing necessity to 
take Bassett’s life, to prevent such injury, defendant should 
be acquitted,” which charge the court gave, with the quali- 
fication, that they must first believe from the evidence, that 
there was a combat, and that Bassett was participating, or 
about to participate in it; to which qualification the de- 
fendant excepted.” 

The errors assigned are: “1. Excluding the declarations 
of Bassett, a moment before the rencounter. 

2. The refusal to permit the defendant to testify, after a 
man of color had been sworn against him. 

3. The main charge given by the court, it being a charge 
on the facts, and in violation of § 2678, Revised Code. 

4. The refusal of the court to give the first charge asked 
by the defendant. 

5. The refusal of the court to give the second charge 
asked by the defendant, without qualification. 

6. The refusal of the court to give the fourth charge 
asked by the defendant, without qualification.” 


AEx. McKinstry, for prisoner. 
JosHuA Morssg, Attorney-General, contra. 
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PECK, C. J.—1. There is nothing in the objections taken 
to the jurymen, Titcomb, John Gray and James Riley ; their 
examination showed they were householders, and that made 
them lawful jurymen in this case.—Revised Code, § 4092. 

2. There is no error in sustaining the objection of the 
solicitor, to the answer of the witness Summerlin, to the 
question asked by appellant’s counsel, and in excluding the 
answer from the jury—1l. Because the answer, if it had 
not been excluded, should have had no influence with the 
jury. 2. Because it had not been communicated to the 
appellant, and he knew nothing of it at the time of the 
shooting. 

3. The second assignment of error, to-wit: “ the refusal 
to permit the defendant to testify after a man of color had 
been sworn on the part of the State,” is not sustained by 
the record. It does not appear that he was offered to be 
sworn, as a witness, in his own behalf. 

4, There is no error in the charge given to the jury by 
the court, to-wit: “That as a matter of law, I charge. you 
that the facts and circumstances of the case are not such 
as would tend to justify and impress the human mind with 
a reasonable belief, that life was in danger, or a reasonable 
apprehension of great bodily harm.” 

It is insisted, that this is a charge on the facts, and for 
that reason, erroneous. We do not hold the charge com- 
plained of to be a charge upon the effect of the testimony, 
within the meaning of section 2678, of the Revised Code; 
but if it is, this court decides, in the case of Knglish’s Ex’r 
v. McNair’s Admr’s, 34 Ala. 40, that, “the appellate court 
will presume, unless the contrary is shown by the record, 
that the charge given by the primary court, on the effect 
of the evidence, was given on the written request of one 
of the parties.” 

The record, in this case, does not show whether this 
charge was, or was not given, on the written request of one 
of the parties, therefore, the appellate court, to sustain the 
judgment of the court below, will presume it was given on 
the written request of one of the parties. It is the every 
day’s practice, where there is no confligt in the evidence, 
for courts to charge the jury, to find for one or the other of 
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the parties in the case, and such a charge is in one sense, 
a charge upon the effect of the testimony, yet it has never 
been held to be an error. 

5. The first charge asked by the accused, does not con- 
tain a correct legal proposition, and was therefore properly 
refused. It was not necessary to convict the accused of 
voluntary manslaughter, that the jury should believe, that 
he took the life of Bassett in the heat of passion, after 
altercation with Duck and Baird, on the interference of 
Bassett, aud without any malice towards Bassett. 

The Code does not divide the crime of manslaughter 
into voluntary and involuntary manslaughter, but, into 
manslaughter in the first and second degree. The section 
of the Revised Code, 3659, says: “ Manslaughter by vol- 
untarily depriving a human being of life, is manslaughter 
in the first degree; ard manslaughter committed under 
any other circumstances, is manslaughter in the second 
degree.” The charge, as applicable to this case, seems, in 
no sense, to have been an appropriate charge, and was 
therefore rightly refused. 

6. The second charge asked, was not warranted by the 
evidence. The evidence no where speaks of any combat 
whatever. The charge was properly refused. 

7. This charge, the third one asked, is in writing, and 
we think might have been refused altogether, without error ; 
the charge is speculative in its character, not properly 
growing out of the evidence, and well calculated to mislead 
the jury. It is quite true, there can be no murder without 
malice, express or implied. As the charge is framed, the 
jury would most probably have believed that the accused 
could not be convicted, unless there was express malice 
against Bassett ; and thus, they might have been deceived. 
The charge might have been refused as asked, without 
error; but, being in writing, the court should not have 
added any qualification to it, and in doing so, fell into an 
error that must reverse the judgment. 

8. The last charge asked was in writing. We think it 
should have been at once refused. Being in writing, it 
should have been given or refused, as asked. Section 2756, 
of the Revised Code, is plain, direct and peremptory, “must 
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be given or refused, in the terms in which they are written.” 
The court has no right to add any qualifications. Although 
we do not approve of the law, yet, it is so written, and the 
accused had a right to insist upon the law as itis. If the 
court may add qualifications to charges so asked, the 
effect of the law is in reality defeated. For these errors, 
the judgment of the court below is reversed, and the cause 
remanded for another trial. 





CRIM er a. vs. THE STATE. 


[INDICTMENT FOR ARSON. ] 


1. Indictment against freedmen ; on trial of. who are competent witnesses. 
On the trial of an indictment for arson, against freedmen, they and 
their wives are competent witnesses for each defendant respectively.— 
§ 4231, Revised Code. 

2. Judgment or conviction for felony; what it should show.—A judgment 
or conviction for arson, which does not show that the defendants are 
severally asked by the court, before sentence, if they have anything to 
say why sentence should not be awarded against them, is erroneous. 


From Circuit Court of Franklin. 
Tried before Hon. JAmrs 8S. CLARKE. 


GerorGE Crim alias Johnson, James Steel, and Daniel 
Allen, freedmen, were indicted at the fall term, 1868, of 
Franklin circuit court, for arson. The indictment charges, 
that the defendants “willfully and in the night-time, set fire 
to, and burned a certain female seminary, or college, or 
academy, a certain building erected for public use, the 
property of William Cooper, which, with the property 
therein contained, was of the value of five hundred dollars 
or more,” against the peace and dignity, &c. 

The defendants were tried jointly, severally plead “not 
guilty,” and were each convicted and sentenced to the 
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penitentiary for seven years. The judgment entry is as 
follows : 


+ 


“State of Alabama | Indictment for Arson. Special 

vs. term, 1868, Franklin circuit court. 
George Crim, James | Comes R. C. Skinner, solicitor, who 
Steel, Daniel Allen. | prosecutes for the State; also come 
George Crim alias Johnson, James Steel, and Daniel Allen, 
in their own proper persons, who, being charged with arson, 
plead thereto “not guilty,” as charged in the indictment, 
whereupon came a jury of good and lawful men, to-wit : 
Alpha Walker, and eleven others, who, being duly sworn 
and empanneled, upon their oaths do say that they find 
the defendants, George Crim u/ias Johnson, James Steel, 
and Daniel Allen, “guilty, as charged in the bill of indict- 
ment.” It is therefore considered and adjudged by the 
court that the defendants, George Crim alias Johnson, 
James Steel, and Daniel Allen, be confined in the peniten- 
tiary for the term of seven years.” Then follows the usual 
judgment for costs, and order suspending sentence until 
sixty days after meeting of supreme court, to which de- 
fendants appealed. 

Upon the trial the defendants reserved the following bill 
of exceptions: “On the trial of the defendants in this 
cause, who were tried jointly, the State introduced Isaac 
EK. Young and B. Y. Hooper, white men, who testified 
against said defendants, all of whom were /reedmen, and 
said defendants, being freedmen, proposed to introduce 
their respective wives as witnesses, to-wit: George Crim 
offered Ann Crim, his wife, as a witness in his own defense ; 
and each of the defendants proposed to introduce his wife 
as witness, respectively in their behalf, and the State 
solicitor objected, and the court sustained the objection 
and excluded all of said witnesses; and the defendants 
severally and duly excepted. The defendants then pro- 
posed to offer the defendant, Crim, as witness in their 
behalf, and the solicitor objected, and the court sustained 
the objection ; to which the defendants severally and duly 
excepted. The defendant, Crim, then offered himself sole- 
ly as a witness in his own behalf, and each of the other 
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defendants, likewise offered themselves as witnesses solely 
in their respective behalf; but the solicitor objected and 
the court sustained said objection, and excluded them from 
so testifying, and the defendants again severally and duly 
excepted, and each defendant tenders this as his bill of ex- 
ceptions, &c.” 

There is also a minute entry, (but when made does not 
appear, ) from which it appears that ‘“ the defendants have 
pleaded to the jurisdiction of the court, and the State 
solicitor having demurred to the same, the court here, now 
sustains the demurrer, and rules and decides that this cir- 
cuit court of Franklin has jurisdiction of this case, to 


which ruling the defendants, out of great caution, excepted, 
and asks the court here, now pending, to make this excep- 


tion a part of the record and proceedings in this cause, 
which is accordingly done under the hand and seal of the 
presiding judge, this — of —, 1868.” Upon what grounds 
this plea rested is no where shown. 


Wa ker, Moore & Ratner, and ALEXANDER, for appellants. 
JosHuA MorsE, Attorney-General, contra. 


{No briefs came into the hands of the reporter. ] 


PETERS, J.—This is an appeal from Franklin circuit 
court. At the fall term of the circuit court of Franklin 
county, in this State, in the year 1868, the defendants in 
the court below, the said Crim and two others, were indict- 
ed for arson. The case was tried on the 22d day of De- 
cember, of the same year, before the judge of the fourth 
judicial circuit, when the said defendants were convicted 
on verdict, and condemned to imprisonment in the peniten- 
tiary for seven years, each. Upon the trial, it appears 
from a bill of exceptions, which is made a part of the 
record, that the defendants are freedmen, and that upon 
the trial, the defendants, Steel and Allen, offered to intro- 
duce themselves and their wives as witnesses on their behalf, 
and Crim, himself, on his behalf. This was objected to, 
and the objection was sustained by the court. 

That part of the section of the Code which regulated this 
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question is in the following words: “and whenever a freed- 
man, free negro or mulatto is a witness against a white 
person, or a white person is a witness against a freedman, 
free negro or mulatto, the parties are competent witnesses 
and may testify in open court, and are not disqualified by 
any interest in the question or suit, or by marriage.” —Re- 
vised Code, § 4231. 

This statute is one enlarging the rule of the common law 
in favor of the parties to a suit, where a freedman is a 
party, and where a white man may be a witness against 
him. Certainly this is a suit in which a white man may be 
a witness against a freedman, free negro or mulatto. This 
brings the proceeding in this case within the statute. The 
court, therefore, erred in refusing permission to the wives of 
the defendants to testify in their favor; and also in refu- 
sing to permit the defendants to testify in their own behalf. 
The statute is in favor of truth and liberty, and is entitled 
to receive a liberal construction. 

The charge and conviction being for a felony, the judg- 
ment is erroneous in failing to show that the defendants 
were asked, by the court, if they had anything to offer why 
judgment should not be awarded against them.—Revised 
Code, §§ 3541, 3697, 3698, 3699; 2 Bl. Com. 375, Shars- 
wood’s; Saffold v. The People, 1 Parker C.C. R. 474,477; 
The People v. Stewart, 4 Cal. 218, 226; Dyson v. The 
State, 26 Miss. 362; 1 Bish. Cr. Proc. $ 865, p. 609. 

As the question of the abolition and re-establishment of 
Colbert county does not seem to be clearly presented by 
the record, no opinion is expressed upon it. 

The judgment of the circuit court is erroneous, and is 
therefore reversed, and the cause remanded for a new trial. 
The defendants will be held in custody until discharged by 
due course of law. 
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CAMPBELL’S ADWR AND HEIRS vs. GULLATT. 


[APPLICATION FOR DOWER. ] 


1. Marriage valid ; what is in this State.—A marriage good at the com- 
mon law, is a valid marriage in the State. 

2. What will be presumed to sustain a decree for dower in probate court.— 
In an application for dower in the probate court, when the transcript 
shows that on the trial, or on the day of the trial, a motion was made 
and granted, to amend the petition, to correct a mistake in the descrip- 
tion of the lands; and also, shows the amendment was made, and 
then the decree sets out certain lands, as the lands in which dower is 
prayed to be assigned, it will be presumed to sustain the decree, that 
the lands set out in the decree, are the lands as they were described in 
the petition, as amended, and that the amendment, (it not appearing in 
the transcript,) has, in some way, been separated from the files, and 
lost or mislaid. 


APPEAL from the Probate Court of Jackson. 

Tried before the Hon. P. RaGianp, Register in Chancery, 
the presiding judge being incompetent on account of inter- 
est. 


APPLICATION by appellee, Sarah A. Gullatt, wife of Thomas 
A. Gullatt, to the probate court of Jackson county, to have 
dower assigned her, in the lands of her deceased husband, 
James Campbell. 

The statements in the petition for dower, appear sufli- 
ciently in the opinion. Proper service was made upon all 
the parties. M. L. Swan, guardian ad litem for the minor 
heirs of Campbell, filed an answer to the petition denying 
all its allegations. The administrator and the remaining 
heirs, filed a joint and separate answer, admitting the alle- 
gations of the petition, except the marriage of petitioner 
with Campbell which is denied, as follows: “ These re- 
spondents say, it is not true that petitioner and said James 
Campbell, were ever lawfully married ; but as they are 
advised, believe and state, the pretended marriage between 
them was illegal and invalid ; and they donot admit, but 
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deny that petitioner was ever the lawful wife of said James 
Campbell, and that she is entitled to dower in any lands of 
said James Campbell.” 

It being found that the presiding judge was incompetent, 
on account of interest, under § 560 of the Code, the trial 
of the cause was ordered transferred to the register of the 
court of chancery of the 33d district, northern division of 
Alabama, and all the original papers and entries made in 
the cause, certified to him. 

Afterwards, as the transcript shows, on the day of the 
trial, the following order allowing amendment of the peti- 
tion was made: ‘On motion, in open court, upon plaintifi’s 
application to amend her petition, so as toshow the proper 
numbers of the lands of which the intestate died seized in 
fee, the court allows the amendment, which is accordingly 
amended, October 26th, 1867,” but in what the amendment 
consisted does not appear from the transcript. 

On the trial, as shown by the bill of exceptions, the pe- 
titioner introduced the following duly certified copy of the 
marriage record from the probate court : 

“State of Alabama, ) To any of the judges of said State, 
Jackson county. f justice of the peace of said county, or 
other persons legally authorized : 

These are to authorize you, or either of you, to solem- 
nize the rites of matrimony between James Campbell, and 
Sarah E. Browning, of said county, agreeably to the statute 
in such cases made and provided. 

Given at the office of the judge of probate ot said county, 
this 9th day of June, 1862. 

M. P. Brown, Judge P. C. 

Solemnized on the Sth day of June, 1862. 

NoaH SHELTON, 
Justice of the Peace.” 


The petitioner also offered the following testimony to 
prove the marriage: The deposition of M. P. Brown, which 
was read by agreement. “I was elected judge of probate 
on the lst Monday in May, 1862. Received my commis- 
sion about the last of said month. Was duly sworn, as 
such officer, on or about the id day of June, 1862. For a 
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short time subsequent to the last date, the business of the 
office was conducted by my predecessor, J. M. Hudgins, at 
my request and in my name. So soon as I could arrange 
my business and give my personal attention to the office, 
I did so. Ina short time after I began to give my personal 
attention to the current business of the office, there was 
handed to me a marriage license, authorizing the solemni- 
zation of the rites of matrimony between James Campbell 
and Sarah E. Browning, of this couuty. When handed to 
me, said license had my name signed to it officially ; pur- 
porting to have been issued on the 9th day of June, 1862, 
and solemnized by Noah Shelton, justice of the peace. I 
entered said license and the solemnization thereof, with my 
own hand, on the marriage record, signing my name to the 
record thereof. A short time subsequent to said entry on 
the record, James Campbell, since deceased, came to my 
office and desired to know of me if said license had been 
returned to me, and all made right. I told him the license 
had been handed me, and that I had entered it on the 
record, and that all was right, whereupon he expressed 
himself as being satisfied. And in recording said marriage 
license and the solemnization thereof, I intended to, and 
did, ratify the ministerial act of the person signing my 
name thereto. And at the time said marriage license was 
presented to me, with my name signed thereto, I did ratify 
and confirm the same, and proceeded forthwith to the entry 
thereof of record, as above stated.” “The petitioner then 
proved by William T. Hart, that James Campbell and pe- 
titioner lived together as man and wife, after the 9th day 
of June, 1862; that they were recognized and received 
as man and wife; that they spoke to, and of each other 
as man and wife; that he sent word to his relatives in the 
State of Tennessee, that he had married petitioner, and 
was living with her as his third wife.” 

Petitioner then introduced L. H. Brewer, who proved 
that said M. P. Brown, after his election in May, 1862, as 
probate judge, requested him to attend to any business of 
his office in his, (Brown’s,) absence, and that under this 
authority, he signed Brown’s name to said license. 
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Petitioner proved by one Higginbotham, that at the 
request of said James Campbell, he went with him and 
petitioner to said Shelton’s; that he was informed by said 
James Campbell, that he and said Sarah were going to be 
married; that said Sarah and James Campbell were there 
married in his presence by said Shelton, and afterwards 
lived together as man and wife until the death of said 
Campbell. 

Petitioner proved by James M. Hudson, that he was a 
practicing physician in 1862 and 1863, living near said 
Campbell, and was his family physician; that after the 
9th day of June, 1862, petitioner and said Campbell lived 
together, and recognized each other as man and wife, until . 
the death of said Campbell in August, 1863; that he was 
called by said Campbell to visit, professionally, petitioner 
as his wife, and did so attend her. 

“The defendants then introduced Noah Shelton, by whom 
they proved that in June, 1862, he was an acting justice of 
the peace, in and for said county of Jackson; that peti- 
tioner and James Campbell then resided in said county ; 
that on the 9th day of June, 1862, said Campbell and pe- 
titioner came to his house and requested him to marry 
them; that he had blank marriage licenses, which had 
been given him by a former judge of probate of said 
county, and he had been authorized to issue such licenses 
by said judge; that he filled up one of these, with the 
names of said James Campbell and petitioner, but not 
knowing who was probate judge at the time, did not sign 
any probate judge’s name to the license ; that some week 
or ten days thereafter, he went to Bellefonte, and learning 
that M. P. Brown had been elected, and was acting as 
probate judge, and said Brown being absent, procured one 
L. H. Brewer to sign Brown’s name to such license, and 
left said license with said Brewer for record; that after 
he married said James Campbell and petitioner they lived 
together as man and wife, until said Campbell’s death in 
August, 1863; that they had a child born to them during 
the life of said James Campbell.” 

“On the 9th day of June, when said Shelton married pe- 
titioner and said Campbell, Jackson county was in posses- 
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sion of the United States military forces, and so continued 
until the Ist September, 1862, and such marriage was had 
within the federal military lines.” 

The bill of exceptions sets out the proof of the number 
of acres of land of which the said Campbell died seized, 
and the correct numbers of the same, and copies of 
the title deeds produced on trial. This was all the evidence. 

“On this evidence, the court decreed that petitioner was 
entitled to dower in the lands described in the petition, and 
decreed her dower in such lands,” the numbers of the land 
being the same as set out in the deeds. To this ruling 
and decree the defendants excepted. 


The errors assigned, and other facts of this case, are 
fully set out in the opinion. 


Waker & BrickeEti, for appellants.—l. Was the 
marriage between the appellee and James Campbell 
valid? We submit it was not. The forms and re- 
quisitions of the statute were not observed ; no license 
from the probate judge was obtained. The justice who 
performed the ceremony, had no authority from the pro- 
bate judge who was in office, when the license should have 
been issued, to issue licenses. Whatever authority he had 
was from a former probate judge. The license was never 
issued—it was filled up after the marriage, and the name 
of the probate judge affixed to it. This act was ratified 
by the probate judge. The issuance of a marriage license 
is a ministerial act.—Cotton v. Rutledge, 83 Ala. 110. A 
ministerial act cannot be the subject of ratification. It 
must be valid, or invalid, when the act is done. Its valid- 
ity cannot depend on matter ex post facto.— Perkins v. Hop- 
kins & Reid, 14 Ala. 536. 

¥. The marriage alleged, stands without having been 
sanctioned with a license. The statute is that “no mar- 
riage shall be solemnized without a license issued by the 
judge of probate of the county in which the female re- 
sides.” —Revised Code, § 2338. The validity of a marriage 
had without such license is an open question in Alabama. 


























62 FORTY-THIRD ALABAMA. 








Campbell's Adm'rs and Heirs of Gullatt. 





Robertson v. State, Mss. Op., June term, 1868. In this 
case, Byrd, J., holds such marriage invalid. 

3. If an open question, we submit that there cannot be 
a doubt of the invalidity of the marriage. The statute 
regulates marriage—defines who shall be capable of enter- 
ing into the relation—prescribes the form in which it shall 
be contracted. A marriage, had without an observance of 
the statute, cannot be valid.—2 Parsons on Con. 74-83 ; 
Park on Dower, 8; Dumbarton v. Franklin, 19 N. H. 257; 
Brunswick v. Litchfield, 2 Greenleaf, 32; Lizonia v. Buxton, 
2 Greenleaf, 102; State v. Hodyskin, 19 Maine, 155; Bash- 
ane v. State, 1 Yerger, 177, Grisham v. State, 2 Yer- 
ger, 589. 

4, The statute of December, 1866, legalized such mar- 
riages.—Revised Code, § 2350. If such marriages were 
valid without the statute, the statute has no office to per- 
form—no field of operation. The statute is a legislative 
construction of the former statutes—a legislative declara- 
tion of the invalidity of such marriages. 

This marriage, however, was not legalized by the statute, 
and could not be, so far as this case is involved. This 
marriage had terminated by the death of James Campbell, 
long prior to the passage of that statute. On his death, 
his real estate was cast on his heirs, by operation of law. 
The right of the appellee, for dower, must then have ex- 
isted. No subsequent legislation could create that right, 
or divest the title of the heirs. — Boykin v. Alabama Trust 
and Life Insurance Company, 38 Ala. 510. 

5. The court below erred in awarding dower in the fol- 
lowing described lands, in which she does not, in her peti- 
tion, claim dower, viz: The northeast quarter of the 
northeast quarter of section 30, township 3, range 6, east ; 
the northwest quarter of section 20, and a fraction of 
98 acres, it being a strip across the north end of the east 
half of the southeast quarter of section 19, township 3, 
range 6, east; the northwest quarter of section 19, town- 
ship 3, range 6, east; the west half of the southwest 
quarter of section 22, township 3, range six, east. In these 
lands appellee does not claim dower.—Revised Code, § 16382, 
Martin vs. Martin, 22 Ala. 86. 
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6. The court below erred in decreeing dower, in which 
it was not proven that the intestate had seizin, during the 
marriage. The court decreed dower in northwest quarter 
of section 19, in which it was not shown that the intestate 
ever had seizin. Marriage, seizin, death of the husband, 
must concur to entitle the appellee todower. The absence 
of either is fatal to the application. Nor can it be said 
that this is not an error, prejudicial to the appellants. The 
intestate may have had in these lands an equitable estate, 
of which the appellee would not have been dowable, which 
would descend to his heirs. That estate, by this decree, 
may be encumbered with a dower right of appellee, from 
which by law it is exempt. 


R. W. Waker, for appellee.—l. The fact of marriage 
is sufficiently established by proof that the parties cohab- 
ited as husband and wife. The only cases in which any 
further evidence is necessary, to prove marriage, are trials 
for bigamy and actions crim con. In suits for dower the 
marriage is provable by reputation and declarations.— Ford 
v. Ford, 4 Ala. 144-5; Mariin v. Martin, 22 Ala. 86, 102 ; 
2 Seribner on Dower, 192-3-4 and cases ; [bid, 197; Tyler 
on Infancy and Coverture, 865 ; Patterson v. Zanes, 6 How. 
U.S. 550. 

The evidence as to issuance of license, and formal cere- 
mony was, therefore, eutirely unnecessary, and may be 
wholly disregarded. The great weight of authority, as 
well as of reason, is in favor of the proposition that, mar- 
riage by mere consent of the parties, especially if followed 
by cohabitation, is good—except where local statutes ex- 
pressly provide that marriages not made in the manner 
prescribed by them are void.—2 Kent Com. 86-7; 1 Bishop 
Mar. and Div. §$ 289-282; Reeve on Dom. Rel. p. 196; 
2 Greenleaf, § 460; 1 Scribner, Dower, 62-98; State v. 
Murphy, 6 Ala. 265; Jackson v. Cloer, 18 Johns. 346; Lose 
Uv. Clark, 8 Paige, 74; Clayton U. Wardell, 4 Const. 230 ; 
Pearson v. Hovey, 6 Halsted, 12, 18-21; Carmicheel v. State, 
12 Ohio St. 553, 559; Dumarsely v. Fishly, 3 A. K. Marsh, 
368; Donnelly v. Donnelly, 8 B. Mon. 113 ; Jewell v. Jewell, 
1 How. U.S. 219; Hallett v. Collins, 10 How. U.S. 174; 
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Cunningham v. Burdell, 4 Bradf. Sur. R. 343; Ferry v. Ad- 
ministrator, 3 Brad. 151; S. C. 4 Bradf. 28; 8S. C.26 Barb. 
177. 

It is a universal rule that a regulation or statute con- 
cerning marriage, does not affect the validity of the mar- 
riage, unless it contains an express clause of nullity. In 
other words, a marriage good at the common law, is good, 
although not solemnized according to the statute on the 
subject, unless the statute expressly declares that non- 
compliance with its provisions shall avoid the marriage. 
1 Bishop, M. and D.§ 283, and cases in note; /hid, § 277, 
note 2; Parton v. Hervey, 1 Gray R. 119; Tyler on Inf. 
and Cov. § 652; Hartz v. Sealey, 6 Binney, 405. 

2. The seizin of Campbell was shown by the deeds and 
patents. 

Appellant relies on the variance between the description 
of the lands in the original petition, and the description 
given in the decree. 

The record clearly shows that the original petition was 
amended, so as to give the proper numbers of the lands of 
which Campbell was seized, and that when the trial took 
place the petition, on which the court acted, described the 
lands as set forth in the decree. The proof shows that 
Campbell was seized of all the Jands described in the 
decree, and the recitals of the decree clearly show that the 
petition, when acted on by the court, described the lands 
just as they are described in the decree. In order to sus- 
tain the judgment of the court below, this court will make 
every presumption not contradicted by the record.—See 
20 Ala. 226; 32 Ala. 41, 459, 500; 21 Ala. 232 ; 22 Ala. 607 ; 
31 Ala. 101, 164; Shep. Dig., p. 572 ; 26 Ala. 686; 28 Ala. 
214. 

There is no variance between the lands, as described in 
the decree, and those described in the deeds and patents. 
Even if there were, there would be no reversal, except as 
to the particular tract not proved, and this court would not 
remand, but render the proper decree.—Revised Code, 
§ 3502 ; 32 Ala. 149; 29 Ala. 570, 719. 





E. W. PECK, C. J.—This case originated in the probate 
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court of the county of Jackson, by a petition, filed by Mrs. 
Sarah A. Gullatt, the appellee, to have dower assigned 
to her in the lands of James Campbell, deceased. 

The petition states that she was lawfully married to 
said deceased, in said county of Jackson, in the month of 
June, in the year 1862, and that they lived together as hus- 
band and wife, until the death of said James Campbell, in 
the month of August, in the year 1863, in the same county ; 
that after the death of said James Campbell, she was 
lawfully married to her present husband, Thomas J. Gul- 
latt; that the said James Campbell departed this life intes- 
tate; that at his death he was a resident citizen of said 
county of Jackson, and seized and possessed of certain 
tracts or parcels of land lying and being in said county. 
The lands are then described by sectional divisions. 

The petition states that William H. Robinson, one of the 
appellants, had been appointed, and had qualified as the 
administrator of the estate of said deceased, and also 
states who were his heirs at law, and makes the said ad- 
ministrator and heirs-at-law, as the parties adversely inter- 
ested, parties to the proceeding. 

The other matters, necessary to entitle her to dower in 
the lands of the deceased, are set out in the petition. 

The adverse parties, the present appellants, were regu- 
larly brought into court, and filed their answers, in which 
answers it is denied that petitioner, Sarah A. Gullatt, was 
ever the lawful wife of said James Campbell; that the 
pretended marriage, as they are advised, believe and state, 
between the said James Campbell, and the said Sarah A. 
Gullatt, was invalid and illegal. 

After the answers were filed in the probate court, the 
case was several times coutinued, and, at a probate court 
held in said county, on the 9th day of April, 1867, was 
transferred to the register of the court of chancery for the 
33d district, northern division of this State. Before the 
register, the case was continued to the 26th of October, 
1867, the day on which the case was heard, and a final de- 
cree rendered. On this day, a motion and entry were 
made in the following words and figures: “On motion, in 
open court, upon plaintiff’s application to amend the peti- 
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tion so as to show the proper numbers of the land of which 
the intestate died seized in jee—the court allows the amendment, 
which is accordingly amended, October 26th, 1867.” On this 
day a trial was had before the register, who made a decree 
that the said Sarah A. Gullatt, as the widow of said James 
Campbell, deceased, was entitled to dower in the lands de- 
scribed in the decree. The decree commences as follows: 
“This being the day to which this cause was regularly con- 
tinued, and set for hearing the application of Sarah A. 
Gullatt, wife of Thomas J. Gullatt, praying for an allow- 
ance and assignment to her of dower in the lands above de- 
scribed, as follows :—( then follows a description of the lands 
in which the dower of said Sarah A. Gullatt is decreed to 
be assigned.) 

On the trial a bill of exceptions was signed and sealed, 
at the instance of the appellants, in which the evidence of 
the marriage of the said James Campbell, and the said 
Sarah A. Gullatt, is set out, as well as the evidence of the 
seizin of the lands, by the said James Campbell, in which 
it was sought to have dower assigned to the said Sarah A. 
Gullatt. It is not necessary to state this evidence, in this 
opinion, as it can be seen by reference to the bill of excep- 
tions ; it is deemed sufficient to say it states that the parties 
were amested by a justice of the peace of Jackson county, 

and that from the day of the marriage to the day of the 
death of the husband, the parties lived together as man 
and wife, and recognized themselves as such, and were so 
recognized as such by the community in which they lived, 
and were received and reputed to be husband and wife. 

The register decreed that the appellee was entitled to 
dower in the lands described in the decree. 

The appellants appealed, and assign two errors, to-wit : 
1. The court erred in decreeing dower to the appellee in 
the lands described in the decree. 2. The court erred in 
decreeing that appellee was entitled to dower in the lands 
of James Campbell, deceased. 

Under these assignments, the appellants have made and 
argued two points, to-wit: 1. That the marriage between 
the said James Campbell, and said Sarah A. Gullatt, was 
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void. 2. That the lands described in the decree are not 
the lands described in the petition. 

1. Marriage is a divine institution, and, although in some 
respects it may partake of the nature and character of 
ordinary contracts, it has, with few exceptions, always been 
considered as standing upon higher and holier grounds 
than any secular contracts. By a large portion of the 
christian world it is believed, and held, to be a sacrament, 
and is reverenced and treated as such. Our blessed Sa- 
viour says, “a man shall leave father and mother and 
cleave to his wife, and they twain shall be one flesh.” 

There is, no doubt, much wisdom in the legislation that 
seeks to throw around the marriage relation safeguards 
to prevent its being entered into hastily, or unadvisedly, or 
without the consent of parents and guardians. 

Our own legislation, (see Revised Code, pages 481, 2 and 
3,) has, we think, done all that prudence requires for this 
purpose. It forbids incestuous marriages ; that is, marriages 
within certain prohibited degrees. It declares that a male 
under the age of seventeen, and a female under the age of 
fourteen years, are incapable of contracting marriage. 

Section 2335 provides that marriages may be solemnized 
by any licensed minister of the gospel, in regular commu- 
nion with the christian church or society of which he is a 
member ; by a judge of the supreme or circuit court within 
the State; or by the judge of probate, or any justice of 
the peace within their respective counties. 

Section 2536 says, the pastor of any religious society 
may also solemnize marriage, according to the rules or- 
dained, or custom established by such society ; and the 
clerk or keeper of the minutes of such society, must keep 
a register, and enter thereon a particular account of all 
marriages solemnized by the society ; which register, or a 
sworn copy thereof, is presumptive evidence of the fact. 

Section 2537 provides, that the people called menonists, 
or quakers, or any other christian society, having similar 
rules or reguiations, may solemnize marriage according to 
their forms, by the consent of the parties published and 
declared before the congregation assembled for public 
worship. ‘True, the next section, 2339, says no marriage 
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shall be solemnized without a license, to be issued by the 
judge of probate of the county in which the female reside ; 
which license, it declares, is an authority to any one quali- 
fied to solemnize marriage, to join together in matrimony 
the persons therein named. But, it is worthy of notice, 
that our legislation on the subject of marriage no where 
declares that marriages without such license, or solemnized 
by persons not qualified, are invalid ; nor are any of the pun- 
ishments or penalties inflicted by our laws, for violating or 
neglecting any of its provisions, imposed on the parties 
themselves. 

The judge of probate, by section 2542, is declared guilty 
of a misdemeanor, and subjected to a penalty of $500, for 
issuing a license to marry contrary to the article in the 
Revised Code, on the subject of marriage; and by section 
2343, he is guilty of a misdemeanor for failing to perform 
certain duties specified in said section. 

Section 2344 declares any of the persons authorized by 
section 2335 to solemnize marriages, guilty of a misde- 
meanor, who joins persons in marriage without a license, as 
provided in said article ; and section 2345 enacts, that any 
person solemnizing the rights of matrimony with the 
knowledge that either party is under the age of consent, 
or within the prohibited degrees, is guilty of a misdemea- 
nor, and, on conviction, must be fined not less than one 
thousand dollars. 

Thus we see that all the punishments and penalties in- 
flicted by our laws of marriage, are none of them inflicted 
upon the married parties themselves, but all of them are 
inflicted upon the persons charged with certain duties by 
said laws, for omitting, neglecting or performing such duties 
improperly. Nor do said laws declare marriages, not sol- 
emnized in accordance with their provisions, invalid. 

We, therefore, do not feel authorized to do what the 
laws themselves have not done; but we are prepared to 
hold, and do hold, that, in this State, a marriage not cele- 
brated in conformity with the said laws on marriages ; that 
is, celebrated without a license issued by the judge of 
probate, or not by any one of the persons or religious so- 
cieties named in said laws, or without complying with the 
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other provisions of said laws, is not to be declared invalid, 
provided the requirements of the common law have been 
substantially complied with, in the celebration of the mar- 
riage ; in cther words, that a marriage good at the common 
law, is to be held a valid marriage in this State. 

There is no necessity, in this case, to refer to authorities, 
to show that the evidence, to say the least of it, proves a 
good marriage at the common law, and, therefore, according 
to this opinion, a valid marriage in this State. 

2. It was admitted in the argument by the counsel for 
the appellees, that a portion of the lands described in the 
original petition, (the petition set out in the transcript,) 
are misdescribed ; that some of the numbers were wrong ; 
but it was insisted that the original petition had been 
amended, and the mistake corrected, and that the lands set 
out in the decree, correspond with the lands described in 
the petition, as amended. 

The transcript shows that, in open court, on the day of 
the trial, a motion was made by the appellees to amend 
the petition, so as to show the proper numbers of the land 
of which the intestate died seized, and the entry says, “the 
court allows the amendment, which is accordingly amend- 
ed,” dated October 26th, 1867 ; the same day the trial was 
had and the decree made. We think it reasonable to pre- 
sume the misdescription in the original petition was dis- 
covered on the trial, or just as the parties were entering 
upon it, and the motion was then submitted to correct such 
mistake, and that the misdescription was then corrected, 
as the entry itself states the amendment was made accord- 
ingly. This presumption is strengthened by the phrase- 
ology of the decree ; it says, “this being the day to which the 
cause was regularly continued and set for hearing the appli- 
cation of Sarah A. Gullatt, wife of Thomas Gullatt, praying 
Jor an allowance and assignment to her of dower in the lands 
described as follows: (then follows a description of the 
lands in which dower is decreed to be assigned.) This, we 
think, clearly shows that the lands described in the decree 
are the same described in the petition as amended ; for it is 
in the petition only that sie makes her prayer to have 
dower assigned to her. 
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To sustain the decree we will make this presumption, 
and as the amendment does not appear in the transcript, 
we will also presume it has, in some way, been separated 
from the files, and lost or mislaid; and hold the lands set 
out in the decree, and the lands described in the petition, 
as amended, are the same. From these views, it follows 
that there is no error in the decree of the court below, 
under either of the assignments, and it is therefore affirmed 
at the costs of the appellants. 





STANDIFER vs. TONEY, GRANTLAND & CO. 


[ATTACHMENT—JUDGMENT BY DEFAULT. ] 


1. Attachment ; judgment by default, when can not be taken.—In an action 
of debt on a prommissory note, the court can not render judgment by 
default at the first term atter the service of the attachment.—Revised 
Code, §§ 2669, 2661, 2992. 


AppeaL from the Circuit Court of Limestone. 
Tried before the Hon. W. B. Woop. 


The facts are fully stated in the opinion. 


W. H. Watker, for appellant. 
Hovston & Pryor, contra. 


[No briefs came into the hands of the reporter. | 


PETERS, J.—This is an action of debt commenced by 
attachment, and founded on a promissory note. The note 
was for the sum of eight hundred and fifteen dollars and 
seventy cents, made on the 6th day of January, 1867, and 
became due and payable one day after date ; and so far as 
the record discloses, it was made in this State. The attach- 
ment was issued out of the circuit court of Limestone 
county, at the suit of Toney, Grantland & Co., as _ plaintiffs, 
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against Patrick H. Standifer, as defendant in the attach- 
ment, upon the grounds that the defendant, Standifer, “ is 
about fraudulently to dispose of his property.” It bears 
date on the 16th day of January, 1868, and is made return- 
able to the next termof the circuit court of Limestone 
county after its date. It came regularly to the hands of 
the sheriff, and was levied on the same day of its issuance. 

On the 24th day of April, 1868, which was a day of the 
term of the court to which this process was made return- 
able, judgment by default was rendered against the appel- 
lant, as defendant in said attachment, for the sum mentioned 
in the note sued on, and for damages and costs. From 
this judgment the appellant, who was defendant in the 
court below, appealed to this court; and he here assigns 
for error that this judgment was prematurely rendered ; 
and he now insists that no judgment should have been 
rendered against him until the trial term for causes like 
this, which was “the next term after the appearance or 
or pleading term” in that court. 

To settle this controversy requires the construction of 
the statute found in the Revised Code of Alabama, at 
sections 2660, 2661 and 2998. We quote these sections 
so far as they touch the questions springing out of this 
ease. They are in the following words : § 2660. “In actions 
of detinue, trespass to try title, ejectment, trial of the right 
of property, slander, trespass, assault and battery, and in 
actions on contracts made since 25th July, 1865, except 
renewals of contracts existing prior to 25th July, 1865, 
when the summons is executed twenty days previous to the 
return term thereof, the cause must be placed on the trial 
docket and stand for trial at the first term, unless good 
cause is shown for a continuance.” § 2661. “ In cases not 
mentioned in the preceeding section, the first term after the 
commencement of any action is the return term ; the second 
term an appearance or pleading term ; and no action shall 
be tried before the next term after the appearance term.” 
2998. “The plaintiff must, within the first three days of 
the return term of the attachment, file his complaint as in 
suits commenced by summons, and the case stands for trial 
as in other cases.” 
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The question now arises, do the words “ other cases” in 
the section last above quoted refer to the “ actions” named 
in section 2660, or to the “ cases” indicated in section 2661 ? 
In the catalogue of actions enumerated in the former sec- 
tion, certain ones are specifically named, and the action of 
debt is not among them. And those actions not named, 
but classed in the same category with those mentioned, by 
reason of being founded on contracts made since the 25th 
July, 1865, are such only as have been instituted by sum- 
mons. No other form of process is intimated in the act. 
Attachment is wholly omitted. Then summons alone could 
have been intended. Expressio unius est exclusio alterius. 
In order, then, to bring an action not named in this section 
within its influence, it must be founded on a contract made 
since the 25th July, 1565, and not a renewal of a contract 
made before that date, and be commenced by summons. 
This is not the case in this instance. Here the action is 
debt, and it was commenced by attachment. It is therefore 
not mentioned, or included by description in this section of 
the Code. To supply this omission would be an amend- 
ment, and not a construction of the statute. The exercise 
of such a power would be legislation, and it is forbidden 
to this tribunal. 

Besides, section 2660 of the Revised Code, already quo- 
ted, shows that the summons must be executed twenty days 
previous to the return thereof, in order to authorize the 
rendition of judgment against the defendant in any case, 
except by consent or confession. But ucthing is said in 
this section as to the length of time an attachment must 
be execuced before trial, nor can this court fix this time by 
adding words to the statute which are not found in it, and 
which its true construction rejects. This view of the law 
obviates the necessity of amendatory interpolations, a most 
fruitful source of confusion, and makes all parts of the 
Code harmonize in the very language in which they have 
been expressed by the legislative will. This is going 
quite far enough ; and in so doing, the court escapes the 
suspicion of exercising legislative functions, against which 
the organic law has so wisely and carefully provided. 
Moreover, the process of attachment is a harsh remedy ; 
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when capriciously resorted to, it often prostrates the un- 
fortunate debtor's ability to meet his engagements, when it 
is his honest wish to do so. It is not, therefore, to be pre- 
sumed, that the legislature, which this court must regard 
as both eminently wise and eminently humane, intended 
that it should be extended to cases not particulary men- 
tioned, under the authority of a disputed and questionable 
construction.— Revised Code, $$ 2660, 2661, 2998 ; Broom’s 
Max. 505, marg.; Constitution of Alabama, Article III, 
§$ 1,2; Pamphlet Acts, 1868, p. 7, No. 8. 

A judgment can not be rendered by default against a 
defendant in any case until the trial term. And the trial 
term in this case does not arise until “the next term after 
the appearance term ;” and the judgment in this case having 
been rendred in the court below before that time, it is 
erroneous. It is therefore reversed, and this cause is re- 
manded for a trial de novo.—Revised Code, $$ 2661, 2998 ; 
Prewit v. Clark, 9 Porter, 286 ; Grifin v. Wilson, 19 Ala. 27. 


¢ 





PRUIT er at. vs. PRUIT er at. ADM’RS. 


[MOTION TO SUBSTITUTE LOST RECORD. } 


1. Lost records; substitution, notice of, what sufficient.—The notice of a 
motion to substitute a lost record, under the act approved January 18th, 
ING6, is sufficient, if issued from the court in which the motion for sub- 
stitution is to be made; it is not necessary that affidavits should accom- 
pany the notice. 

2. Same; who may join in. Any number of parties, interested in having 


S 
~ 


the substitution made, may join in the notice. 


From Probate Court of Lawrence. 
Tried before Hon. J. H. McDoNaALp. 


Tuis proceeding, which was a motion to substitute a lost 
record, was commenced by serving upon Richard Pruit 
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and John Moore, as administrators of the estate of Wm. 
Pruit, deceased, the following notice : 


“State of Alabama,| To any sheriff of the State of 
Lawrence county. ) Alabama. 

You are hereby commanded to give notice to Richard 
Pruit, and John Moore, as the administrators of the estate 
of William Pruit, deceased, that Martha Pruit, widow of 
said William Pruit, deceased, in her own right, as one of 
the distributees of said William Pruitt, deceased, and in 
her right as guardian of Sarah J. Pruit, also a distributee 
of said William Pruit, deceased, will make a motion in the 
probate court of said county, before the judge of said 
court, at the court-house of said county, on the first Mon- 
day in September, inst., the same being the third day of 
said month, to supply the lost record of the final settle- 
ment and distribution of the estate of said William Pruit, 
deceased, made by said Richard Pruit and John Moore, as 
administrators as aforesaid, in said court of probate, on 
the 24th day of April, 1857, a copy ofs which is hereto ap- 
pended as part of this notice ; and motion will also be made, 
at the same time, to enroil said copy of said record, as a 
substitute for said lost record; when and where they can 
attend, and show cause against the same, as they may be 
advised. 

“ Herein fail not, and have you this notice, at our said 
court of probate, on said first Monday in September, inst., 
and how you have executed the same. 


J. H. McDonatp, J. P. C.” 





August 7, 1867. 

Attached to the notice was a copy of all the orders and 
decrees of the probate court, in relation to the final settle- 
ment and distribution of said estate, a statement of said 
final account, and all the proceedings in relation thereto, 
from the application for final settlement, down to, and in- 
cluding the settlement, and the order of court recording it 
as such. 

The notice was duly served upon both defendants, and 
the hearing, by consent, was continued to the third Mon- 
day in January, 1867. 
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When the motion came on to be heard, the defendants’ 
attorneys suggested to the court the death of said Sarah 
J. McDaniel, formerly Pruit, and also the death of John 
Moore, one of the administrators of the estate of said 
Pruit, and said Richard Pruit, the remaining administra- 
tor, demurred to plaintiff’s notice of motion in this cause, 
on the following grounds : 

1. Because said notice in this cause, and the original 
copy served, has never been sworn to by any person, nor is 
the same verified by the affidavit of any person, nor were 
any aftidavits, nor copies of affidavits, served on him, veri- 
fying or establishing by any evidence, or offering to prove 
or show evidence in proof of the same, that the said 
record, proposed to be substituted, is true and correct. 

2. Because said record, proposed to be substituted, is 
sustained by no affidavits nor depositions of the truth and 
correctness of the said paper, proposed to be enrolled as 
the lost record in the said case. 

3. Because the record does not disclose any proceedings 
instituted, or any notice issued by said Martha Pruit, either 
in her own right, or as guardian of Sarah J. McDaniel> 
formerly Pruit, to substitute the paper served on him in 
this case, as a lost record. 

4. Because the paper proposed to be substituted, shows 
that the alleged judgments were rendered more than one 
year before proceedings had in this motion, and there is 
no averment or evidence that any execution has issued 
thereafter. 

5. Because there is a misjoinder of motions, in the same 
proceedings, viz: In the name of Martha Pruit, in her own 
right, and also as guardian of Sarah J. Pruit. 

6. Because the proceedings, in this cause, show that the 
only notice ever served upon defendant, of the motion of 
substitution, is a notice appended to said proposed substi- 
tuted record, dated August 7th, and signed J. H. McDon- 
ald, J. P. C., and addressed to any sheriff of the State of 
Alabama, whereby he is commanded to give notice to this 
defendant and John Moore, as the administrators of the 
estate of William Pruit, deceased, that said Martha Pruit, 
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in her own right, and in her right as guardian of Sarah J. 
Pruit, would make the motion of substitution aforesaid. 

7. Because said notice, so served on him, does not state 
with distinctness, the amount of the judgments sought to 
be substituted, nor is the amount verified by affidavit, or 
otherwise.” 

The court sustained the demurrer, ordered that said 
notice be dismissed, and taxed the plaintiff with costs ; and 
the plaintiff excepted. 

The ruling of the court is now assigned as error. 


T. M. Perers, for appellant. 
L. P. Waker, for appellee. 


{No briefs came into the hands of the reporter. | 


B. F. SAFFOLD, J.—The question presented in this 
case is the sufficiency of the notice of the motion to sub- 
stitute another record, in the place of one lost, under the 
provisions of the statute for the substitution of lost records. 
Acts, 1865-6, pp. 45, 49. 

Section 2, of the act, requires: “That the party propos- 
ing to make such substitution, shall give the opposite party 
notice, which shall be executed at least ten days before the 
term of the court, at which such motion is proposed to be 
made, which notice shall state the court in which the judg- 
ment or decree proposed to be substituted, was rendered ; 
the amount and date of the same, as nearly as may be, and 
any payments, with the date thereof, which may have been 
made thereon, and which said notice shall be the basis of 
the motion in said cause.” 

The appellees demurred to the notice given in the court 
below, assigning several grounds of demurrer, in substance 
as follows: “The notice was not sworn to; no aftidavits 
were served on the defendants to prove that the record, 
proposed to be substituted, was correct; the notice was 
not issued by the plaintiff, but by the probate judge; more 
than one year had intervened between the alleged rendi- 
tion of the judgment aud the notice of motion to substi- 
tute, without evidence or averment that any execution had 
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ever issued; there was a misjoinder of parties plaintiff ; 
the notice does not state, with distinctness, the amounts of 
the judgments sought to be substituted, nor is the amount 
verified by aflidavit. 

The mode of proceeding, to substitute a lost record, pre- 
scribed by this court, in Adkinson et al. v. Keel, use, &e., 
25 Ala., p. 551, and McLendon v. Jones, 8 Ala. 298, refers 
to the inherent power of the courts to make such substitu- 
tion under the common law. 

Here we have an act of the legislature, conferring ex- 
press authority and prescribing the manner of its exercise. 
It is immaterial whether the notice is issued by the party 
desiring the substitution, or by ithe court in which the sub- 
stitution is to be made. It is not only proper, but becom- 
ing, that the court should issue the notice, because it is 
more conducive to order. The act does not require the 
notice to be sworn to, nor that affidavits of the correctness 
of the record proposed to be substituted, should accom- 
pany it. 

The notice in this case was issued by the probate judge, 
and executed by the sheriff. It informed the defendants, 
as the administrators of the estate of William Pruit, de- 
ceased, that the plaintiff, in her own right, as one of the 
distributees, and as the guardian of Sarah J. Pruit, also 
a distributee of said estate, would move the probate court 
of Lawrence county, on a certain day, to supply the lost 
record of the final settlement and distribution of said 
estate, as made by said administrators, at a certain time, 
and duly recorded in said court. 

There was appended to this notice, and directed to be 
made a part of it, a copy of the record proposed to be 
substituted. The act does not require the amount of the 
judgments to be verified in the notice, nor does it require 
that the exact amount should be stated in the supplied 
record, but only as nearly as may be, because it might be 
impossible to ascertain the precise amount. 

Any party interested had a right to commence and pros- 
ecute this proceeding. The object was single, and the one 
question to be determined was, whether the proposed record 
should be substituted or not. It was, therefore, immate- 
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rial how many of those interested joined in the notice. 
There was consequently no misjoinder of parties. 

The intervention of one year between the alleged rendi- 
tion of the judgments and the notice, was not a ground of 
demurrer. The proposition was fo establish the record of 
certain judgments, of a certain date, which had been lost. 
Any rights of the defendants, on account of the non- 
issuance of execution, could be maintained when the judg- 
ments were sought to be enforced. 

On the hearing of the motion the court is to be satisfied, 
by the evidence adduced, of the former existence and con- 
tents of the judgment or decree proposed to be entered of 
record, and for this purpose may receive any legitimate 
testimony, written or oral. 

The notice given was a suflicient compliance with the 
statute, and the probate court erred in sustaining the de- 
murrer. The judgment is reversed, and the cause re- 
manded. 


Peters, J., not sitting, having been of counsel. 





CARTER erat. vs. INGRAHAM. 


[BILL TO SET UP AND ENFORCE AN ALLEGED LIEN ON THE LANDS OF A 
DECEASED JUDGMENT DEBTOR. ] 


1. Infants ; how made parties defendant to bill in chancery.—If infants are 
made parties defendant to a bill in chancery, the appointment of a 
guardian ad litem, unless the bill is sworn to, or the affidavit of the fact 
of infancy, &c., be made, as required by the 23d rule of chancery prac- 
tice, is irregular and void. Such guardian, so appointed, has no au- 
thority to appear or answer for the infants, and any decree rendered 
against them in such a case, is erroneous, and will be reversed for such 
error. : 

2. Defendant ; when sought to be made party in more than one character, 
what bill should state ; in what character defendant will be held to be a 
party.—If a defendant, in a chancery suit, is sought to be made a party 
in his own right, as heir-at-law, and as executor or administrator, the 
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bill should state the fact, and pray process against him in both charac- 
ters ; otherwise he will be held to be a party only in the character in 
which process is prayed against him. 

3. Same; authority of register to issue process.—In such a case, if process 
is prayed against the defendant in one character only, the register has 
no authority to issue process against him in both ; the process should 
follow the prayer in the bill of complaint. 

4. Infants ; when parties defendant, what bill showd state.—If a bill makes 
infants parties defendant, it should state whether they are believed to 
be over or under fourteen years of age ; and the return of the process 
should show how it was executed, whether on parent or parents, or 
general guardian, or the person or persons having the maintenance or 
charge of the infants. A return that merely states ‘‘ executed in full,” 
is insufficient. 


AppkaL from Chancery Court of Lawrence. 
Heard before the Hon. S. K. McoSpappen. 


The facts of the case are fully stated in the opinion. 
T. M. Perens, for appellant. 


GoLpTHWwaITE, Rice & Sempe, for appellee.—1. The 
original jurisdiction of equity is not impaired by statutory 
exactments, conferring jurisdiction on courts of law, unless 
these enactments contain prohibitory or restrictive words ; 
such enactments are held to confer concurrent remedies.— 
Waldron v. Simmons, 28 Ala. 629. 

2. The death of a defendant in a judgment before the 
sale of his ‘ands under it, prevents a sale of his lands after 
his death, under an execution issued upon the judgment, 
although the judgmenc was a lien upon the lands before 
and after his death. The law does not tolerate a sale of 
lands under execution, under such a state of facts.—Aber- 
crombic v. Hall, 6 Ala. 657 ; Stewart v. Nickols, 15 Ala. 225. 

3. Independently of the question whether the judgment 
and execution of the complaint did not create a lien upon 
the lands of the defendants in the judgment.—( Forrest v. 
Camp, 16 Ala. 652), it is settled, that the commencement of 
the present suit in equity, gave to him a lien upon the lands 
described in the bill, which can not be defeated by any- 
thing shown in this case, and a lien superior to any other 
creditor who had not previously filed a like bill—Dargan 
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v. Waring, 11 Ala. 988; Lucas v. Atwood, 2 Stew. 478; 
Eaton v. Patterson, 2 Stew. & Por. 9. 

4. The facts alleged in the bill, and admitted in the 
answer of the only surviving executor of the owner of the 
lands, establish not only the death of the defendants in the 
judgment before any execution issued, but also the insol- 
vency of the estate of the owner of the lands. The incom- 
petency of the court of law to enforce its judgment, by 
execution and sale under it, is thus made clear. And the 
plaintiff then had the clear right to go into equity to enforce 
his judgment ; and as he was the first to do this, his su- 
perior diligence is rewarded by the law by giving him the 
superior lien.—See authorities above cited; and also, 
Brinkerhoff v. Brown, 4 Johns. Chancery Rep. 671; Hen- 
dricks v. Robinson, 2 Johns. Chancery Rep. 296, et seq. 

5. It is all important in this case to keep in mind the 
essential modifications introduced into the law of descents, 
by our statutory system. Thus, (contrary to the common 
law), by a general statute, the real estate of decedents is made 
chargeable with its debts ; and the real and personal estate 
go to the same person, when the debts are paid; and the 
right of the heirs or devisees to the lands of the decedent, 
is made “ subject to the exercise of the statute power” conferred 
upon the executor or administrator.—Palton v. Crow, 26 
Ala. 426. 

6. One of the plain logical sequences of this statutory 
system is, that in a suit like the present, the administrator 
or executor represents the heirs or devisees as completely as 
he would or could in a suit respecting mere personal proper- 
ty ; and that, therefore, the heirs or devisees are neither 
necessary nor proper parties defendants. The executor or 
administrator (the personal representative) is the only 
necessary or proper defendant to a suit like the present. 

7. If the executor had been the only defendant here, it 
is plain that, as he admits all the necessary allegations of 
the bill, the decree would have been unobjectionable. The 
only error in the decree, was in not dismissing the bill as 
to all the defendants except the executor. The supreme 
court, under its settled practice, will correct this error, by 
dismissing the bill as to all the defendants except the ex- 
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ecutor, and by affirming the decree as thus corrected, leav- 
ing it of full force as to him. 


PECK, C. J.—This case originated in the chancery court 
of Lawrence county. The case appears to have been con- 
ducted, in that court, with great carelessness and irregu- 
larity, from the beginning to the end ; and the transcript is 
miserably made up, with little or no regard as to the order 
of time when the different parts of the proceedings in the 
case were had. 

The bill was filed by the appellee, Moses Ingraham, 
against the appellants, as the heirs at law of Joel W. J. 
Carter, deceased, the children and grand children of the 
said Joel W. J. Carter, ten in number, four of whom are 
infants under the age of twenty-one years, two under, and 
two over fourteen years. 

The bill states that complainant, in the year 1860, re- 
covered a judgment in the circuit court of said county, 
against the said Joel W. J. Carter, and one Malachi A. Car- 
ter, for the sum of fourteen hundred and fifty dollars, debt, 
and eighty-six dollars, damages, and costs of suit; that 
in 1864, the said Malachi A. Carter departed this life, 
wholly insolvent ; that the said Joel W. J. Carter, in the 
year 1862, departed this life, at his residence, in said county 
of Lawrence, leaving his last will and testament, which was 
admitted to record in the oftice of the probate court of said 
county, but it does not state the said last will and testa- 
ment was proved. 

The bill fuither states, that by said will, the said Ichabod 
W. Carter, and one L. H. Carter were appointed executors ; 
that shortly afterwards, the said L. H. Carter died, leaving 
the said Ichabod W. Carter the sole surviving executor ; 
that both of said executors qualified as such. It further 
states, that the said Joel W. J. Carter, was the owner, and 
was seized and possessed at the time the said judgment 
was rendered, of certain lands, and died seized and pos- 
sessed of the same, lying and being in the said county of 
Lawrence ; the lands are described. The bill then states 

6 
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the names of the heirs-at-law, the said Ichabod W. Carter 
being one. 

The bill also states that an execution was duly issued 
upon said judgment, and afterwards alias and pluries exe- 
cutions were issued, but it does not state when they were 
issued ; that neither of them were satisfied, either in whole 
or part, and that said judgment remains wholly unpaid. 
He makes a transcript of said judgment and execution, an 
exhibit to his bill, by which it appears that the first execu- 
tion was issued the 20th of March, 1866, but the exhibit 
does not show that it ever went into the sheriff’s hands, nor 
does it show that any other execution was issued. The 
object of the bill is to set up and enforce an alleged lien, 
under this judgment, against said lands, for the purpose of 
satisfying the same ; although the bill indirectly states that 
said Ichabod W. Carter is executor, &c., and also one of 
the heirs-at-law, it only prays process against him as an 
individual. Process is prayed against the other heirs-at- 
law, and they are all made defendants ; the bill prays that 
guardians ad litem may be appointed for the infants ; that 
the judgment may be decreed to be a lien on said lands, 
and that they may be sold for the payment of the same. 
The bill is not sworn to. A guardian ad litem was appoint- 
ed for the said infants, but without an affidavit as to the 
fact of infancy, or that the infants were believed to be 
under, or over fourteen years of age. 

It appears, in the proceedings, that two summons were 
issued, one to the defendants, who are of age, and the other 
to the infant defendants, and they are both returned by the 
sheriff, “executed in full, November 13th, 1866,” without 
stating, in any manner, how they were executed. The 20th 
rule of chancery practice prescribes how summons issued 
against infants may be served. By this rule they may be 
served upon their parents, or either of them, if in life, or 
in case they are dead, upon the general guardian of such 
infants. When there is no parent or guardian, or the inter- 
est of the parent, or parents, or the guardian, is adverse 
to the infants, if they are over fourteen years of age, then 
the service must be upon said infants personally ; and if 
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the infants are under the age of fourteen, then the service 
must be upon such person or persons as may have the 
maintenance and charge of such infants, unless opposed in 
interest; and if there is any case not provided for by 
statute, or by said rule, or some other rule, and proof be 
made before the chancellor or register, he may direct the 
mode of service, or appoint a guardian ad litem for such 
infants, without service. It may be stated here that the 
bill does not say whether there were any parents, or gen- 
eral guardian, nor does it state who, if any person, had the 
maintenance or charge of the said infants. 

The summons against the defendants of age, is against 
the said Ichabod W. Carter, as executor, and as heir-at-law. 
The bill, however, gave the register no authority to issue it 
against him as executor, because no process is prayed 
against him in that character, and besides, he answered the 
bill as heir-at-law, or as Ichabod W. Carter merely, and 
not as executor. In his answer this defendant admits 
substantially all the statements in the bill, but denies 
the lien, and says there is no equity in the bill, and states 
that he demurs to the bill, but does not show any reasons 
why he demurred. Section 3350, Revised Code, says, “a 
defendant to a bill must set forth the ground of demurrer 
specially, or otherwise must not be heard.” A decree pro 
confesso was taken against the other defendants of age. 
The guardian ad litem, so irregularly appointed, answered 
the bill, and says he knows nothing of the truth of the 
allegations of the bill. 

There was no evidence by depositions taken in the case, 
and it was submitted, (tke demurrer of the said Ichabod 
W. Carter to the bill of complaint having been overruled,) 
upon the bill, answer of said Ichabod W. Carter, answer 
of the guardian ad Jifem, exhibit to the bill, and the decree 
pro confesso entered against the defendauts of age, who 
had not answered the bill. A decree was rendered by 
which it is declared, that the said judgement is a lien on 
the lands described in the bill, and unless the amount due 
on the said judgment be paid in thirty days after the ad- 
journment of the court, the register should proceed to sell 
the said lands, and report to the next term of the court. 
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The money not being paid, the register sold the lands, 
and they were bought by the appellee, and one Crittenden ; 
the master made his report to the court at the next term ; 
the report was confirmed, and it was ordered, adjudged and 
decreed, that the register make deeds to the purchasers» 
and put them in possession of the lands. 

The defendants have appealed to this court, and assigned 
several errors in the decree of the court below. It is, for 
the purpose of this opinion, only necessary to notice the 
assignment, that brings to the attention of this court, the 
appointment of the guardian ad item for the infant defend- 
ants. The appointment of the guardian ad litem, without 
complying with the said 23d rule of chancery practice, is 
an error, for which the decree must be reversed, on the 
authority of Rhett and Wife et al. v. Mastin, Trustee, deci- 
ded at this term. The appellee’s counsel insists that the 
executor, the said Ichabod W. Carter only, is a necessary 
party defendant in this case, and as he admits ali the im- 
portant allegations of the bill, the decree should be per- 
mitted to stand, as to him, in his character as executor. 
He says, “ the only error in the decree, was in not dismiss- 
ing the bill as to all the defendants except the executor,” 
and that this court should correct this error, by dismissing 
the bill as to the other defendants, and affirming the decree, 
thus corrected, against the executor. This can not be done, 
for the reason that the bill is not sufficient to authorize 
any decree against the said Ichabod W. Carter as executor. 
The bill does not state that the will was proved, but only, 
that it was recorded in the probate court. This is not sufti- 
cient ; it should have stated that the will was proved. Stat- 
ing that the will was recorded, is not equivalent to stating 
that it was proved; besides, no process is prayed against 
him as executor; true, the summons, in the nature of a 
subpoena, was issued against him as heir-at-law, and as 
executor, but this does not help the matter, as the register 
had no authority to issue such a summons; he should have 
followed the prayer of the bill. Nor does the answer filed 
by him, cure this defect, for he does not answer as executor, 
but as Ichabod W. Carter merely. He is, therefore, not a 
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party defendant to the bill in such manner as to authorize 
any decree against him in that character. 

The bill is full of defects and infirmities, and the sub- 
sequent proceedings are full of irregularities, but under 
our liberal laws on the subject of amendments, it is pos- 
sible the bill may be so amended as to make out a good 
case for the complainant ; and that he may do so, if it can 
be done, the case will be remanded for that purpose. 

The demurrer to the bill of complaint was rightly over- 
ruled, because no grounds of demurrer are stated, as re- 
quired by said section 3350 of the Revised Code; but if 
proper grounds of demurrer had been stated in the answer, 
then the demurrer should have been sustained ; for the bill, 
as it is, is clearly insufficient. The decree is clearly erro- 
neous, not merely because of the error in the appointment 
of the guardian ad lifem for the infant defendants, but be- 
cause there is no evidence to sustain it, especially as to 
them. The admissions in the answer of the said Ichabod 
W. Carter, is no evidence against the infants, nor is the 
decree pro confesso against the other defendants; in fact, 
there is no evidence whatever against them. 

It is deemed unnecessary to pursue this investigation 
further ; the decree of the court below is reversed, with all 
the proceedings back to the bill of complaint, at the costs 
of the appellee, with leave to the complainant to amend his 
said bill as he may be advised. 


Peters, J., not sitting in this case, having been of counsel. 
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RHETT er at. vs. MASTIN, Trustee. 


[BILL IN EQUITY BY TRUSTEE FOR ACCOUNT WITH CESTUIS QUE TRUST, AND 
FOR AUTHORITY TO PURCHASE LANDS WITH TRUST FUNDS. ] 


1. Chancery; infant defendants in, how ‘made parties.—It is error to 
proceed in chancery against infant defendants, without the appoint- 
ment of a guardian ad litem for such infants, when they have no gen- 
eral guardian. 

. Same ; guardian ad litem, how appointed ; upon what proof.—Such guar- 
dian ad litem can only be appointed by the register, upon affidavit of 


to 


the fact of infancy, and of the minor’s age, or on the statement of such 


facts in a sworn bill. 


APPEAL from Madison Chancery Court. 
Heard before the Hon. 8. K. McSpappen. 


THE facts of the case appear sufficiently in the opinion. 


The errors assigned are: 1, The chancery court erred 
in proceeding without service of summons on the appel- 
lants, Martha P. and Catherine M. Barnard. 

2. In proceeding without service of summons, on said 
Martha P. and Catherine M. Barnard, in the mode pre- 
scribed by the rules of practice. 

3. In the appointment of a guardian ad litem for said 
appellants, Catherine M. and Martha P. Barnard, they not 
having been served with summons. 


Waker & Brickert, for appellants —1. The first 
assignment of error, to which we direct the attention of 
the court, is, that a guardian ad litem was appointed for 
the appellants, Catherine M. and Martha P. Barnard, 
shown by the bill to be infants, without proof of their in- 
fancy, and on this appointment the cause progressed to a 
final decree. The allegations of the bill are not verified. 
This is a palpable violation of the 23d rule of chancery 
practice, and vitiates the decree. In Erwin v. Ferguson, 
5 Ala. 158, this court says: “The record does not disclose 
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that there was any actual proof of the minority of these 
parties, (who were alleged in the bill to be infants,) and for 
that reason, if for no other, the judgment, upon the author- 
ity of that case, must be reversed,” citing Walker v. Hal- 
lett, 1 Ala. 379 ; and this language was used in reference to 
a decretal order appointing a guardian ad litem. Irregu- 
larity in the appointment of a guardian ad litem, may be 
assigned as error, and will work a reversal.— Bondurant v. 
Sibley, 87 Ala. 565; Clark v. Gilmer, 28 Ala. 265; Walker 
v. Hallett, 1 Ala. 879; Erwin v. Ferguson, 5 Ala. 158. 

2. The record of a decree in chancery must affirmative- 
ly disclose the evidence necessary to sustain it. Of the 
allegations of the bill, of the facts essential to the relief 
sought and decreed, this record discloses no evidence, ex- 
cept the answer of the adult defendant and of the guar- 
dian ad litem. Thus the question is presented : Is the ad- 
mission of the guardian ad litem evidence against the 
infant? Can he, by his answer, prejudice the infant? And 
let it be remembered this is the answer of a guardian ad 
litem irregularly appointed, in a suit hastily pressed to a 
final decree. It has never been supposed, in our practice, 
so far as our experience extends, that a decree against an 
infant could be predicated on the admissions in the answer 
of a guardian ad litem. Such an answer has been gen- 
erally deemed mere pleading, not serving any of the pur- 
poses of evidence.—1 Daniel Ch. Pr., top page, 218, mar. 
page, 214; James v. Jones, 4 Paige, 115; Bulkley v. Van 
Wyck, 5 Paige, 586. 

The answer of the adult defendant, though the mother of 
the infants and the tenant for life of the trust estate, was 
not evidence against them.—Julian v. Reynolds, 8 Ala. 683 ; 
2 Daniel Ch. Pr. 1017, top page. 

3. The master’s report of the trustee’s account is clearly 
erroneous on its face. The trustee’s receipts are reported 
to be $33,723 53. Of this sum $22,590 24, was received 
from the estate of John P. Barnard, and for collecting it 
an attorney’s fee of ten per cent. was charged ; to the trus- 
tee, commissions of $6,500, near one-fifth of his entire 
receipts, were allowed. The master reports the testimony 
on which this allowance was based ; the witnesses, whose 
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testimony is thus reported, state that $6,500 would be 
reasonable compensation. They do not state the character 
and extent of the services rendered by the trustee ; they 
do not state that they have any knowledge of the services ; 
they express an opinion, which may be very conclusive and 
satisfactory to them, but which is not evidence before a 
court, and cannot be made the basis of a judgment by a 
judicial tribunal, and might, or might not, command a little 
more respect from others, if the facts on which it was 
founded had been stated. Evidence of this character, but 
stronger, was ruled by this court inadmissible to fix the 
compensation of a trustee.— Gould v. Hays, 25 Ala. 426. 

4. A large portion of the trust fund was directed to be 
invested in the purchase lands in Mississippi, without any 
evidence to authorize the investment. Surely this court will 
not sanction, in the absence of all evidence to support it, 
a decree thus changing the character of an infant’s estate, 
and transferring it from the State, beyond the jurisdiction 
of the court. 


BerrnE & Gorpon, for appellee.—The first point raised 
by appellant’s brief is, that a guardian ad lifem was ap- 
pointed for infant defendants without affidavit of the fact 
of infancy. 

It has been repeatedly decided by this court that a 
formal objection, which, if raised before the chancellor, 
might have been remedied by amendment, is not available 
on error.—Johnson v. Culbreath, 19 Ala. 548 ; Walker v. 
Smith, 28 Ala. 569; Holston v. Holston, 23 Ala. 777. 

An objection very similar to this was raised and over- 
ruled in the case of Gannard v. Lslava, 20 Ala. 732. In 
that case it was objected that certain infants were not 
properly before the court, because of non-compliance with 
the rules as to service ; and that, too, when they were non- 
residents. The supreme court say, (page 470): “This ob- 
jection cannot be urged for the first time in this court.” 
They answered by guardians ad litem, regularly appointed, 
and it sufficiently appears that their interests were pro- 
tected ; quoting, also, 7 Ala. $23, and 12 Ala. 265. 

Again, in Preston v. Dunn, 25 Ala. 507, this court decided 
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the chancery court was the general guardian of all infants, 
and that, therefore, the chancellor appointing a guardian 
ad litem, even without notice to the infant, would merely 
perpetrate an irregularity, from which no error could be 
assigned, unless injury should be shown; and this court 
favorably reviews the case of Preston v. Dunn, in the latter 
ease of Friarson v. Travis, 39 Ala. 150. 

Now, the record in this case discloses the fact that ser- 
vice was regularly effected upon the infants, according to 
the rules ; that the bill, which was filed by their trustee 
appointed by this court, alleged the fact of their infancy ; 
that the mother of the infants, in her answer, admitted the 
fact of their infancy ; that the guardian ad litem, after filing 
his written consent, admitted the fact of their infancy ; and 
that the record upon its face establishes the fact. 

The reason of rule 23, chancery practice, was to sim- 
plify, not to complicate, proof of infancy. “ No testimony 
shall be required of infancy ;” whereas, heretofore, it was re- 
quired. “An affidavit is sufficient,” even that of complain- 
ant, showing that the sole object of the rule was to satisfy, in 
any way, the mind of the chancellor of the fact of infancy. 
And such must have been the case in this proceeding, in- 
asmuch as all presumptions are in favor of the legality of 
of the judicial acts, and the chancellor, by his action, showed 
that the fact of infancy had been established. 

2. As to the other points made by appellant’s brief, this 
court has established, and inflexibly adhered to the rule 
that, ‘where no exception was made to the report of the 
register, and no objection raised to the confirmation of 
that report in the court below, none will be heard for the 
first time in the supreme court, the report not being erro- 
neous on its face.”— Gerald, Adm’r, v. Miller, 21 Ala. 433 ; 
9 Porter 80; 9 Ala. 180. 

The record in this case shows that no exception was 
taken, nor objection raised in the court below. 


PETERS, J.—The facts of this case, so far as they are 
necessary to determine it in its present shape, are the fol- 
lowing : On the 14th day of May, 1867, Mastin, the appel- 
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lee in this court and complainant in the court below, filed 
his bill in the chancery court of Madison county, then des- 
ignated the 29th chancery district of the northern chan- 
cery division of Alabama. The bill was filed by Mastin 
“as the trustee of the separate estate of Harriet Barnard, 
which was created by the will of David Moore, deceased, 
late of Madison county,” as complainant, against said Har- 
riet Barnard, and her minor children, Martha P. Barnard 
and Catherine M. Barnard. No other persons are made 
parties to the bill. The bill alleges, among other things, 
that said Harriet Barnard was the daughter of said David 
Moore, deceased, and the widow of John P. Barnard, de- 
ceased ; that Moore, the father of Mrs. Barnard, departed 
this life in Madison county, in this State, in 1845, having 
made his will before his death, in which he directed that 
his estate, after payment of his debts, the portion of his 
wife’s and some special legacies, should be distributed among 
his children, by “division to be made in equal portions 
and of equal value, as near as may be each one’s share.” 
This will bears date March 12, 1845; Stephen S. Ewing, 
George P. Beirne and William J. Mastin were appointed 
executors. On the 8th day of April, 1845, Mr. Moore 
added a codicil to his said will, in which he directed that 
the property which is intended for his daughters, “ shall 
rest in and be held by” his executors, or the survivor, “ in 
trust for the sole and separate use and benefit” of his 
“said daughters respectively,” and on the death of any of 
my said daughter or daughters leaving children, the share 
of such daughter to be equally divided among her chil- 
dren.” And he appointed George P. Beirne and William 
J. Mastin guardians of his “children ;” an office which it 
does not appear they accepted. The will of Mr. Moore, 
and the codicil to the same, were proven after his death, 
and admitted to record in the orphans’ court of the county 
of Madison, on the 6th day of October, 1845. Mr. Moore 
left at his death a very considerable estate, to be divided 
among his children. Mrs. Harriet Barnard’s share was 
allotted to her, and came into the possession of her hus- 
band, John P. Barnard, as the trustee of her separate 
estate. He held and managed it as such until his death, 
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on the Sth day of April, 1860; after which, on the 31st day 
of May, 1861, the complainant in the court below, said 
Mastin, was appointed by the Register of the chancery 
court of Madison county, trustee in the place of the said 
John P. Barnard, deceased, and thereupon he gave bond 
and qualified as such, and took charge of said trust estate ; 
that said Harriet Barnard was of the age of twenty-one 
years and upwards, and her said children, Martha and 
Catherine, were minors under fourteen years of age, living 
with their mother, said Harriet Barnard, and all residing 
in Madison county, in this State. The prayer of the bill, 
among other things not necessary to be set out in this 
opinion, asks ‘“ that an account be taken and stated of the 
action of complainant as trustee, and in said account he 
be allowed the fees and charges which the necessities of 
the estate have required him to expend ;” also for author- 
ity to purchase with the trust funds, from Mrs. Barnard, a 
tract of land lying in Noxubee county, in the State of Mis- 
issippi, estimated to be worth $12,548; and for general 
relief. The facts alleged in the bill are not verified by any 
affidavit or oath. It is an unsworn bill. And “each de- 
fendant is required to answer, without oath, all the para- 
graphs” thereof. Summons requiring the defandants “to 
appear and plead or answer,” in the usual form, were issued 
on the 14th day of May, 1867, and returned “executed by 
leaving a copy with Harriet Barnard,” on the 20th day of 
May, 1867, and on the same day the summons was served, 
Samuel H. Moore consented, in writing, to act as the guar- 
dian ad litem of the minor defendants, Martha and Cath- 
erine Barnard; and, thereupon, on motion of complain- 
ant’s solicictors, he was appointed by the register guardian 
ad litem for said infant defendants. Jt does not appear 
from the record that any affidavit of the facts of infancy, 
and ages of minor defendants, or any other proof of these 
facts, was offered or made, to authorize such appointment. 
If this was done it is wholly omitted from the record. On 
the 3d June, 1867, Samuel H. Moore, the guardian ad litem 
of the infant defendants, filed his answer to the bill for 
them. This answer admits the facts alleged in the bill, and 
states that “this defendant cannot interpose any objection 
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to the relief sought to be decreed by said bill.” On the 
same day Harriet Barnard, the other defendant, filed her 
answer to the bill, in which she “ says she believes the facts 
set forth in the several paragraphs of complainant’s bill to 
be true, and consents to the relief thereby sought to be 
decreed.” All the answers are put in without affidavit or 
oath of the truth of the statement of facts therein con- 
tained. After all the defendants had answered, in the 
manner stated above, the chancellor, at the May term of 
the court in which said bill was filed, on the 3d day of 
June, 1867, the same being a day of said term, made an 
order in said cause directing the register “to state an ac- 
count between the complainant (Mastin) as trustee and the 
defendants as cestuis que trust,” in which, after stating the 
title of the cause, he uses this language : “ Came the par- 
ties by their solicitors.” The final decree makes a like 
recital in the same words. This decree is dated June 6th, 
1867. On the 7th day of December afterwards, the com- 
plainant’s solicitors suggested to the court the marriage of 
Mrs. Barnard with R. Barnwell Rhett, and he is made “a 
party defendant by consent.” 

The infant children of Mrs. Barnard, (the said Martha 
and said Catherine,) were deeply interested in the trust 
estate, which was very considerable; they took it in their 
own right on the death of their mother, who could not dis- 
pose of it in her life time. Then, there can be no doubt 
that these infant children were proper and necessary par- 
ties to this suit; and no right of theirs could be concluded 
or prejudiced by a decree in favor of the trustee in a pro- 
ceeding like this, without bringing them before the court 
in the manner required by law. The sedulous care which 
the courts bestow upon the protection of the rights of per- 
sons, so helpless as minor children, is the result of the uni- 
versal experience of its necessity; from their utter want 
of knowledge of the world and its devices, their tender 
age, their mental and physical weakness, and their readi- 
ness to confide in the fair promises of all who approach 
them as friends, they are rendered peculiarly helpless in 
the rigid and technical contestations in a court of justice. 
It is therefore sometimes said, that the very judge who is 
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clothed with the power to try the causes in which they 
may be parties, shall in certain cases be their guardian, 
But, even here, the law has not abated its vigilance in their 
behalf ; it has not been left to the chancellor himself to fix 
the mode in which he shall interpose his protecting power. 
The law has prescribed the manner in which the minor must 
be brought into court and make his defense, when it is neces- 
sary for him to be there ; and this prescribed mode must 
be pursued, or the court errs in the discharge of its high 
duty. A minor is not suffered to defend his interest in a 
suit in chancery, except by his guardian, and under our 
form of procedure, this guardian is most frequently a guar- 
dian ad litem.—Story, Ch. Pl., § 72; Milford, Ch. Pl. 124, 
top page; 1 Dan. Ch. Pr. (Perkins) 240, and note 2; 
Preston v. Dunn, 25 Ala. 507 ; Revised Code, p. 826 ; Chan. 
tule 25. 

The rule prescribed for this purpose is laid down in the 
tevised Code, in these words: “ No testimony shall be 
required of the infancy of a party suing or being sued as 
such ; but before a guardian ad litem can be appointed for an 
infant defendant, an affidavit must be made as to the fact 
of infancy, and that the infant is believed to be under or 
over fourteen years of age; or if the facts are stated in a 
sworn bill, it will be sutiicient, without any separate affida- 
vit.’—23 Rule Ch. Pr. ; Revised Code, p. 826. This rule is 
specific and fixes the manner in which the authority it be- 
stows shall be exercised. This court can not add to it, or 
take from it. It is positive and special, and negatives the 
performance of the act permitted to be done in any other 
way, or on any other ground, than that mentioned. This 
rule will become futile, if this is not the force given to it. 
The appointment of a guardian ad /item for an infant de- 
fendant in chancery must be made on affidavit of the fact 
of infancy, and that the infant is believed to be under or 
over fourteen years of age, or on sworn bill showing the 
fact of infancy and age of the minor, as required by the 
rule, and not otherwise. And it is error in the court to 
proceed to a final decree in a case where a minor is a party 
defendant and interested in the subject matter of the suit, 
without the appointment of a guardian ad litem for 
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him in this way.—23 Rule Ch. Pr. ; Revised Code, p. 826 ; 

Roberi’s Widow and Heirs v. Stanton, 2 Munf. R. 129; 
Curtis v. Ellis, 3 Marsh. 761; Walker v. Hallett, 1 Ala. 379 5 
3 Port. 10 ; Revised Code, § 3484. 

The recitals in the chancellor’s order of reference and in 
the final decree, that the parties appeared by their solici- 
tors, does not cure this defect, so far as the minors are con- 
cerned ; because they can not appear in that way, so as 
to dispense with the necessity of a guardian ad litem regu- 
larly appointed. To allow this, would be such a construe- 
tion as to do away with the rule itself. The guardian ad 
litem in this case, was illegally appointed for the want of 
the required affidavit or sworn bill, and the minors were 
left undefended in the whole progress of the cause from 
the failure in that step to the end.—l Ala. 379; 5 Ala. 
158 ; 28 Ala. 265. 

As the decision on this point disposes of the case in this 
court, and renders a reversal necessary, further notice of 
the other questions made upon the assigment of errors, and 
insisted on in the brief of the learned counsel for appel- 
lants, is omitted. They will probably not arise again on a 
new trial, and if they do, will be settled by the chancellor 
in a proper manner. 

The final decree of the chancellor, and all the proceed- 
ings in the court below, from the service of summons, are 
reversed, and the cause remanded for a new trial. The ap- 
pellee must pay the costs in this court, and retain the same 
out of the trust funds in his hands. 
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RHODES, Apw’r, vs. McFARLAND, Apw’r. 


[ASSUMPSIT ON PROMISSORY NOTES—JUDGMENT BY DEFAULT. ] 


1. Judgment by default ; when can not be rendered.—It is error to render 
judgment by default, when the defendant, though not in proper time, 
has appeared by leave of court and filed his pleas. 


APppEAL from the Circuit Court of Lauderdale. 
Tried before the Hon. W. B. Woop. 


AssuMPSIT by the appellee, McFarland, as administrator 
of Josiah Darby, deceased, against Spencer Rhodes, as 
administrator of Henry J. Darby, deceased, on two promis- 
sory notes made by defendant’s intestate. Service was duly 
executed on defendant, February 25th, 1867. Pleas, “in 
short, by consent” —1l. Payment; 2. Want of considera- 
tion; 3. Failure of consideration ; 4. Confederate consid- 
eration ; 5. A special plea in bar, which itis not necessary 
to set out; judgment by default against defendant, the 
court below holding, that there had been no appearance 
entered or pleas filed within proper time. 

The bill of exceptions reads, “It is agreed by counsel 
that the statements of facts connected with the case should 
be taken as evidence in the cause, to-wit: and concludes, 
“the defendant, by his counsel, excepts, and prays that this 
his bill of exceptions be signed and sealed, which is now 
done accordingly. W. B. Woon, [L. s.} 

Judge 4th Judicial Circuit of Alabama. 


There is no date showing when the bill of exceptions 
was signed. 

The bill of exceptions then sets out the statements of the 
parties, who were all attorneys of the court, as to the mat- 
ters connected with the filing of the pleas, as follows : 

McFarland, plaintiff's attorney, stated, in substance, that 
on “9th March, 1868, court met, and the docket was regu- 
larly sounded on the 10th for judgments, and that when the 
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case was called, he, as plaintiff’s attorney, asked for judg- 
ment, there being no appearance, and no pleas filed ; that 
Messrs. Posey & Patterson asked the court to stop, and con- 
sulted awhile, and concluded to make an appearance ; to 
which plaintiff objected, as also to their filing any pleas at 
that time ;’ and in connection, stated to the court that he 
had notified Patterson, of the law firm of Posey & Patter- 
son, more than thirty days before the court, to file his pleas, 
as he would be held to a strict showing, to which Patter- 
son replied that they were Rhodes’ attorneys generally, but 
had not been employed to defend this cause, and thereupon 
the court made the following entry on the court docket : 
“March 10th. Plaintiff objects to defendant’s filing pleas 
now, not having filed them heretofore, and having been 
notified more than thirty days previous to this term of the 
court ;” that the court then proceeded with the call of the 
docket, and the case was not again reached that term ; that 
on the last day of the term, to-wit: on the 21st March, 
1863, he again called the court’s attention to the case, and 
asked for a judgment, when Patterson read pleas which 
had been marked by the clerk, “ filed March 17th, 1808 ;” 
the court remarked, that the case had not been regularly 
reached, and then adjourned. Irvine, law partner of Mc- 
Farland, stated that a short time after the adjournment of 
court, his partner, McFarland, called him to hear a conver- 
sation then going on between McFarland and Rhodes, 
the defendant ; that Rhodes said,in substance, that “he 
did not wish to defend the case, and that he had not em- 
ployed counsel to do so, up to that time.” 

Patterson, of the law firm of Posey & Patterson, made 
substantially the same statement as McFarland about the de- 
mand for filing pleas, and about McFarland’s statement on 
asking for a judgment, as before stated, and stated that 
they “ then concluded to enter an appearance and let the 
case pass for the present, and that “ the court then entered 
the appearance, and went on with the call of the docket ;” 
that after the appearance term, and before the trial term 
of said cause, Rhodes employed his firm, as attorneys gen- 
erally about said administration ; that at that time Rhodes 
desired to defend said cause, but as many of the parties 
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cognizant of the facts had died, did not know how hecould 
get at the merits of a defense, although he was satisfied 
that there was a good defense ; that Rhodes was advised 
to try and get information, and that the matter of a defense 
was left wholly to their discretion , that during court they 
sent for Rhodes, and after consultation filed pleas, which 
were endorsed by the clerk, as before stated. (Then fol- 
lows a statement about an agreement between members of 
the bar, which it is not material to set out.) “This being 
all the evidence,” the defendant moved the court, “ that his 
pleas already on file, be received, and that he be allowed 
to litigate the case ; the court overruled their motion, and 
defendant excepted.” “On motion of plaintiff the court 
rendered a judgment by default, against the objections of 
the defendant, and he excepted to the refusal of the court 
to receive the pleas on file, and allow a defense to be set 
up, and to the rendition of said judgment by default.” 

The appellant here assigns as error, “ the refusal of the 
court to receive the pleas filed,’ and “the rendition of 
judgment by default against him, he having already entered 
an appearance, by leave of court, and having filed pleas to 
the merits.” 

The appellee moves the court “to reject the bill of ex- 
ceptions, as forming no part of the record in this cause, 
because it is without date, or anything else, to show that 
it was signed either in term time, or within ten days there- 
after, under any written agreement.” 


Waker & Bricket1, for appellant.—1l. The appellant 
had appeared, filed pleas in bar, was present by attorney, 
insisting on them. The pleas had thus become a part of 
the record, and the court was bound to require that an is- 
sue either of fact, or of law, should be taken on them. It 
had no discretion, no power to disregard them, no power 
to declare that the defendant was in default, when the 
record contradicted the declaration. The court could as 
well have non-suited the plaintiff, or dismissed his action, 
as to have rendered a judgment by default against the ap- 
pellant. The practice, as declared by this court, after a 
careful consideration of our statutes and rules, is, that 
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time prescribed by the rules, his pleas, if filed before his 
default is entered, can not be disregarded by the court.— 
Mosely v. UM. d& C. RR. R. Co. 28 Ala. 536. 

The plaintiff claimed a judgment by default before the 
pleas of defendant were filed. That claim was noted by 
the judge, but no judgment was rendered; the case was 
left open, undecided ; no judgment was rendered. In the 
case cited, the time for pleading prescribed by the rules of 
court, had passed ; the plaintiff, under the rules, claimed in 
vacation a judgment by default, which claim was entered 
by the clerk on the docket; at the succeeding term, the 
plaintiff moved the court for a judgment by default, but 
the defendant having in the meantime filed his pleas, this 
court declared the judgment erroneous. There was as 
much force, as near an approximation to a judgment by 
default, in the entry of the clerk in that case, as in the 
entry of the judge in thiscase. And the case cited, holds, 
also, that in this condition of the record, this court will not 
consider the sufficiency of the pleas filed, as that question 
was not passed on by the court below, and this is obviously 
correct ; otherwise, great injustice to the appellant would 
result. If his pleas were insufficient, he had the right of 
amendment in the court below, of which he would be 
deprived. 

2. The agreement of counsel, purporting to have been 
made at another court, in the absence of the counsel of 
appellants, to which they were not parties, is entitled to no 
cunsideration. 


GoLDTHWAITE, Rice & Sep xe, for appellee.—The bill of 
exceptions can not be regarded or considered by the su- 
preme court, because it is without date or anything else to 
show that it was signed either in term time, or within ten 
days thereafter under any written agreement. 

Under our statute, which is imperative, it is essential that 
it should ofirmatively appear from the record, that the bill 
was signed in ferm time, or within ten days thereafter under 
a written agreement, signed in term time. If this does not 
affirmatively appear, the bill of exceptions must be disre- 
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garded by the supreme court.—Bryant v. The State, 36 Ala. 
Rep. 270. 

If, however, the court should overrule the motion made 
to disregard the bill of exceptions, then an affirmance is 
claimed on the grounds set forth in the accompanying ar- 
gument. 

1. The legislature has power to fix the time within which 
parties shall plead. 

2. When it exercises this power, the court certainly has 
no more dispensing power over the statute than it would 
have over its own rules of practice.—Harrall v. The State, 
26 Ala. 56. It is very certain that a suitor has no right to 
file pleas after the time fixed by statute for filing pleas 
has elapsed. If pleas are filed a/ter that time, it can only 
be done by the grace or favor of the opposite party, or of 
the court. They can not be filed after that timr, as matter 
of right. 

3. The legislature, by the Ist section of “an act to regu- 
late judicial proceedings,” approved February 20th, 1866, 
did fix the time within which pleas were to be filed, in all 
actions like the present: ‘ The second term” is, by that 
section, made the “appearance and pleading term.”-—Pamph. 
Acts of 1865-66, p. 83. 

At the expiration of the “ second term” after this suit was 
commenced, the defendant ceased to have a right to file 
pleas. The statute above cited, by setting down the term 
for pleading, negatived the right to file pleas afterwards. 
From the language used, a bar by lapse of time, must be 
implied ; or the statute is merely useless and vain in men- 
tioning the “ pleading term.” Such a bar may be implied. 
Hollinger v. Holly, 8 Ala. 459. 

Such a bar must be implied from the statute above cited, 
for the very reason given in the case last cited, to-wit : 
“ for the chief object of the enactment would be frustrated,” 
if defendants can, after the second (pleading) term, file 
pleas as matter of right. This construction is demanded 
by that well known rule of interpretation which requires 
the courts, if possible, to allow some effect or operation 
to every clause and word of the statute-—Spivey v. The 
State, 26 Ala. 90. 
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The words of the statute are, “ the second term (shall be 
deemed and held) an appearance and pleading term.” To 
hold, that defendants have the right to tile pleas after the 
second term, as well as at and during that term, is to deny 
effect and operation to the plain words of the statute. 
And it is too clear for argument, that this statute can not 
be varied or controlled by any rule of practice established 
prior to the enactment of this statute—Harrell v. The 
State, 27 Ala. 56. 

Perhaps the court, in the exercise of its discretion, as mat- 
ter of grace and favor, might grant leave to a defendant to 
file pleas after the second term. But the refusal to grant 
such leave or to exercise such discretion, is clearly not 
revisable. 

The court committed no reversible error, unless it de- 
nied to the defendant a right given to him by law ; unless it 
withheld from him what the court was “ bound” (by law) 
to accord him.— WeCurgo v. Crutcher, 27 Ala. 172. 

According to numerous decisions of our supreme court, 
the refusal of the court to allow the defendant the benefit 
of pleas filed after the second term, after his right to plead 
was lost by lapse of time, is not a reversible error. 

The appellee is entitled to an affirmance upon what is 
above set forth. He is also entitled to an affirmance upou 
another and distinct ground, to-wit: that the pleas of the 
defendant were bad, and might have been stricken out on 
motion, or adjudged bad on demurrer, and, therefore, he 
was not prejudiced by their rejection, (which certainly is 
not more than striking them out on motion.)—Filison v. 
Mounts, 12 Ala. 472. 

The pleas purport to be “in short by consent.” But the 
proof is clear, that there was no consent of any kind, by the 
plaintiff. The consent being thus disproved, the first four 
pleas are evidently not pleas, but nullities. The mere 
word “payment” is not a plea, but can only be allowed 
the effect of a plea by the consent of the plaintiff. And 
so with the mere words found in the second, third and 
fourth pretended pleas. As to the fith plea, it is clearly 
no answer or bar to the entire action. Manifestly it is no 
set-off against the present plaintiff. It shows nothing 
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upon which the defendant could recover against the plaintiff 
in any court of law. 


B. F. SAFFOLD, J.—The question, presented by the 
bill of exceptions, is, whether a judgment by default can 
be rendered, when the defendant has appeared, by leave of 
the court, and filed his pleas, though not in the proper 
time. The law prescribes the time within which pleas shall 
be filed, but it is within the province of the court, by rules 
of practice, to direct in what manner the omission to do so 
may be taken advantage of, or cured, so as to subserve the 
ends of justice. 

The ninth rule of practice in the cireuit court provides 
that “ defaults may be entered on the docket in vacation, 
which shall relate to the preceding term, and advantage 
thereof may be claimed at the next term.’’—Revised Code, 
p- 820. When this is done, the party claiming the benefit 
shall not be bound to receive any plea or pleading of the 
party so in default. But the court, on timely application, 
may set this judgment aside, on affidavit showing merits 
and sufficient matter of excuse. If, however, before the 
default is entered, either in term time, or in vacation, the 
defendant appears and files his pleas, he has a right to be 
heard on the merits of his case.—/Voosley v. Memphis & 
Charleston R. It. Co. 28 Ala. 536. At the time the judgment 
by default was rendered in this case, the defendant was in 
court by his attorney, by leive of the court, and his pleas 
were on file. It was not in the power of the court to ignore 
them. The rules of practice, though necessary for the 
proper transaction of business, should be strictly construed 
when they tend to preclude a trial on the merits of a cause. 

The motion to dismiss the bill of exceptions, because it 
does not appear that it was signed in term time, or within 
ten days thereafter by a written agreement, is overruled, be- 
cause we think it does appear from the transcript that it 


was signed during the term. 
For the error of the court in rendering the judgment by 
default, the judgment is reversed, and the cause remanded. 





SSS 
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POLLARD et at. vs. CLEAVELAND, ET At. 


[BILL BY CREDITORS TO SUBJECT SEPARATE ESTATE OF MARRIED WOMEN TO 
PAYMENT OF DEBT DUE THEM. ] 


1. Trustee of married woman's separate estate; persons who have traded 
with and given credit to, what cannot do, in first instance, to collect their 
debt.—Persons who have traded with, and given credit to, the trustee 
of a married woman's separate estate, cannot, in the first instance, go 
into chancery to have their debts paid out of the trust estate. 

2. Same; where trustee, as member of a company, is seller, and as trustee, 
becomes buyer for trust estate. —A trustee, who is a member of a com- 
pany, and as such member, becomes the seller, and as trustee, the 
buyer, for and on account of the trust estate, makes no exception 
to, but rather a reason for, the necessity and propriety of the general 


rule. 


APPEAL from the Chancery Court of Russell. 
Heard before the Hon. N. W. Cocke. 


THE original bill in this cause was filed 18th March, 
1858, by Charles T. Pollard, Samuel G. Jones, and Wm. 
C. Yonge, partners and joint owners of the “ Chewacla 
Lime Works,” against Mrs. E. E. Cleaveland, C. T. Cleave- 
land, her husband, and W. C. Yonge, her trustee, and 
sought to subject Mrs. Cieaveland’s separate estate, held 
under the will of her deceased father, to the payment of a 
debt contracted by her, with complainants. The bill alleges, 
that “ Yonge, the trustee, at the special request and in- 
stance of Mrs. Cleaveland, purchased for her separate use, 
a village lot of four acres, near Yonge’s station, and an 
eighty acre tract of land adjoining; and that complain- 
ants jointly furnished lime, lumber, laths, service, and 
other material towards the construction of a comfortable 
residence thereon, for said Mrs. Cleaveland; all of which 
was done with the approbation of her said husband, and 
they established themselves in the use and occupation 
thereof.” That “in the years 1855-6-7, complainants 
jointly furnished said Mrs. Cleaveland, by her express de- 
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sire, with various articles, suitable and proper to her con- 
dition in life, and advanced various sums of money to her, 
and for her benefit, in the same way.” Attached to the 
bill, and made an exhibit thereto, is an account of the 
articles so furnished, including lime, lumber, bacon, meal, 
railroad tickets, moneys paid out for work, groceries, &c., 
amounting, in all, to $1455 30, and “all under the faith 
and credit of said separate estate.” The bill alleges that the 
purchase was a reasonable and prudent one, and suitable to 
the condition in life of Mrs. Cleaveland, and safe; that 
although Mrs. Cleaveland and husband still reside on the 
premises, although she has been requested to allow some 
property to be sold, &c., &c., she refuses to doso.” On the 
final hearing, the chancellor (Hon. J. B. Clarke) decreed 
that complainants were entitled to the relief prayed for, 
and ordered the sale of a part of Mrs. Cleaveland’s sepa- 
rate estate, unless complainants’ debt was paid by a given 
day. From this decree the defendants appealed to this 
court, assigning as error—Ist. That the bill was not 
dismissed for want of equity ; 2d. The final decree. 

At the June term, 1$61, this court reversed the decree 
of the chancellor, and remanded the cause; holding that 
while “such a transaction as this may be upheld, if there 
be no bad faith or oppression on the part of the trustee ; 
still the onus rests on the trustee who seeks to enforce 
such a contract, of repelling the imputation of bad faith 
and oppression.”—See Cleaveland v. Pollard, 87 Ala. 560. 

On the 19th of May, 1862, complainants filed an 
amended bill; amendment as follows: ‘That it is not 
only true that your orators furnished lime, lumber and 
service, and other materials towards the construction of 
her comfortable residence, as set out in original bill, but 
they expressly aver that every charge and item of said 
bill is fairly charged, and never at an unreasonable price, 
and when any article was purchased for her, it was never 
charged at any enhanced price, but always at cost; that 
when cash advances are charged to her, or for her use, it 
means that exactly so much cash was charged as was paid, 
and no more than cash actually expended. The amend- 
ment alleges that complainants were compelled by their 
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business to employ a large number of mechanics, black- 
smiths, millers, wheelwrights, &c., and “if they had 
declined to allow these to help Mrs. Cleaveland, it would 
have put her to great inconvenience, by causing her to 
send several miles for such work and assistance, &c., and 
a refusal to allow them to aid her, would have seemed 
unkind and ungenerous, and that for this reason, although 
inconvenienced thereby,’ and sometimes having to hire 
mechanics to fill the places of those aiding Mrs. Cleave- 
land, they allowed the work to be done for Mrs. Cleave- 
land, and that “ neither for this, or any other aid, advance, 
or material, did they ever charge more than actual cost.” 
Mrs. Cleaveland answered the amended bill, denying 
that she contracted with complainants, but admitting that 
she did agree that Yonge, her trustee, should sell her the 
four acre lot and the eighty acre tract, which she thought 
was trustee’s own property, and did not know otherwise 
until the deed to the land was made; denies that lot and 
land were purchased at her request ; avers that she only 
consented to buy on the solicitation of her trustee, who 
insisted that she would thereby better her condition ; 
admits agreeing that the trust funds of her estate, in the 
hands of said Yonge, should be chargeable with said pur- 
chase; denied that the charge for building materials was 
fair; avers that it was exhorbitant ; admits the correctness 
of the other items, with the exception of about $20; and 
charges that the lumber and building was done on the 
credit of her husband, who has, since the filing of the origi- 
nal bill, deserted her ; charges that Yonge has still $963 65 
of trust funds in his hands, and that the charge for build- 
ing was not a charge against her, but against her husband ; 
admits that house built for her husband is suitable to her 
condition in life; admits that she once commenced a set- 
tlement with said Yonge, agreed to pay whatever was 
right in the matter, doing this as a matter of peace, but 
afterwards declined to proceed with the settlement ; still 
believes that her trustee is indebted to her. The defend- 
ant, Mrs. E. E. Cleaveland, then demurred to the bill for 
want of equity ; the chancellor sustained the demurrer and 
dismissed the bill, citing Jones v. Dawson, 19 Ala, 672. 
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The complainants appeal to this court, and now assign 
the decree of chancellor as error. 








GoLDTHWATE, Rick & SEMPLE, for appellants.—1. The 
sole question is, whether there is any equity in the bill. 
The chancellor thought there was none. But his opinion 
is based upon at least two palpably erroneous assumptions, 
to-wit: 1. That Jones v. Dawson, 19 Ala. 672, is good law. 
2. That the case made by the present bill is similar to that 
made by the bill in Jones v. Dawson. 

Jones v. Dawson, so far as it overrules or conflicts with 
Coopwood v. Wallace, 12 Ala. 790, is virtually overruled by 
Mulhall v. Williams, 82 Ala. 489, to which the careful 
attention of the court is here invited. 

But even if Jones v. Dawson was not thus destroyed as 
authority, and was conceded to be good law, it could 
neither apply to nor govern the present case. In Jones v. 
Dawson, the trustee acted alone on his own judgment and 
inclination, without any request or direction of the married 
woman who owned the separate or trust estate. But here, 
the case is totally different; the woman owning the sepa- 
rate estate makes the request, and at her own request and 
desire procures what are comprehended under the term 
necessaries—a residence, a lot, the construction of a com- 
fortable dwelling thereon, and various other equally need- 
ful things, upon the faith of her request and separate 
estate, and upon undoubted good terms in every instance ; 
and after procuring all these from the complainants, who 
acted with the utmost good faith and fairness, she refuses 
to pay any thing, and asks the court of equity to indorse 
or approve her conduct. Her estate is not a statute 
separate estate, but a separate estate created by will and 
vested in a third person as trustee for her; it is a separate 
estate by common law, independent of any statute; and 
she may charge it, either by express or implied contract ; 
and such charge will be enforced in a court of equity.— 
Walker v. Smith, <8 Ala. 569, and other authorities there 
cited. 

In Jones v. Dawson and other cases, the effort was to 
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support the proposition that the trustee, on his own mere 
inclination, could charge the trust estate. 

The proposition embodied in the present bill, is, that 
the married woman herself may charge her separate estate. 
Surely, that proposition is correct, and the decree of the 
chancellor wrong. 

The amendment of the bill, made and filed after this 
case was formerly reversed and remanded by this court, 
clearly entitles the complainants to relief upon the alle- 
gations contained in the bill as amended. It was in view of 
the opinion delivered by this court in this very case, that the 
amendment was made; and in that amendment there is 
equity, as is clearly shown by the former opinion of this 
court in this case—See Cleavelund v. Pollard, 37 Ala. 
556. 

On an appeal from a decree dismissing a bill for want 
of equity, every allegation of the original and amended 
bill must be taken as true by the supreme court. In this 
view, it seems clear the chancellor, in dismissing the bill 
for want of equity, denied all force to the opinion of the 
supreme court, as reported in 87 Ala. 556. 

Besides all this, the equity and fairness of complainants’ 
claim, is admitted in the answer of the married woman, on 
page 22 of the transcript. 


Cuitton & CuiLTon, for appellee.—The theory upon 
which this bill is framed is false, and if aftirmed by this 
court, would work incalculable injury to trust estates. 

The theory is this: That a trustee who has been 
appointed to husbard an estate—appointed, as in this 
case, by the court of chancery, to take charge and manage 
the title patrimony which accrues to a married woman— 
may, without even the order of the court which appoints, or 
of any other court, invest the funds of his cestiis que (rust, 
in an unimproved tract of land, and then turn out and 
contract debts for the improvement of the land, giving to 
the creditor a right to come into equity to sell the land 
thus improved, to pay for the expense of improving it. 
Or, to state the proposition less involved; that a trustee 
may contract debts on account of the trust, and that the 
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creditor can come into equity in the first instance, the 
trustee being solvent and residing in the State, to enforce 
the collection of their demands out of the trust property. 

This court has fully examined this question in all its 
length and breadth, and after a careful review of the 
authorities, have held that the creditor must look to the 
trustee, and cannot, in such case, go directly upon the 
trust estate.—See Jones v. Dawson et al., 19 Ala. 672. 

If the trustee had made fifty contracts with different 
persons, can it be possible that the trust estate, for the 
protection of which he intervenes, is liable to fifty suits 
and fifty different accountings at the suit of the parties? 
We think the evils of such a doctrine would prove most 
ruinous to estates represented by trustees, administrators 
and executors. 

In this case, let Mr. Yonge pay the demand to his com- 
pany, and then let him file his bill, and if his expenditure 
is such as the court of chancery would have ordered him 
to make, it will be refunded.—Lewin on Trustees, p. 
455; Hill on Trusts and Trustees, p. 567, fully sustain 
my views, and the decision of this court in Jones v. Daw- 
son et al., supra. 

The decision in the case of Coopwood & Driver v. Wal- 
lace, 12 Ala. 790, so far as it holds a different doctrine, is, 
after careful consideration, overruled by the case of Jones 


uv. Dawson. 


PECK, C. J.—The real question, in this case, is, whether 
parties who have traded with and given credit to the 
trustee of a married woman's separate estate, for and on 
account of said estate, can, in the first instance, go into 
chancery to have their debts paid out of the estate of the 
cestius que trust, in the hands either of the trustee or ces- 
tius que trust. 

This question is substantially answered in the negative, 
in the case of Jones v. Dawson et al.,19 Ala. 672. The 
principles and rule established in that case, we think, 
reasonable and necessary for the safety and protection of 
trust estates. That case is well sustained by the authori- 
ties cited by the learned judge, in the opinion of the court 
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delivered by him. Among other reasons there given for 
that decision, is the one, that to permit the creditors to 
institute such a proceeding, would be to subject the trust 
estate to the costs and expenses of as many suits and 
accountings as there might be creditors, to the great 
injury, and perhaps ruin of the estate; that the true rule 
is, to require the several creditors to seek the payment of 
their debts against the trustee, in the first instance, on his 
personal liability to them, and when he has paid the debts, 
then his remedy for the debts so paid, would be against 
the trust estate, which would require but one suit and one 
accounting. We do not deny that there may be excep- 
tional cases that will permit the creditors to proceed at 
once against the trust estate; the insolvency of the 
trustee, with other circumstances, might perhaps form 
such a case. Each case, however, must depend upon its 
own circumstances; no fixed, certain rule can be laid down 
that will be applicable to all such cases. 

We discover nothing in this case that should make it an 
exception io the general rule. There is a peculiarity in 
this case; it may be called an anomaly in cases of this 
sort, or any other. Itis this: The appellants, complain- 
ants below, are a company, consisting of several members, 
the trustee of the appellee’s separate estate, being one of 
said company, and is, for that reason, made both a com- 
plainant and a defendant ; a complainant, in his character 
as creditor, and defendant, in his character as trustee. 
His interest as creditor is in direct antagonism to his 
interest and duties as trustee. In one character he is 
interested in prosecuting a claim by suit, either just or 
unjust, against the estate; in his character as trustee, his 
interest, or, at least, his duty is to defend the trust estate, 
and see that it receives no injury or detriment. This is a 
circumstance that strongly commends the justice and pro- 
priety of said rule, and a good reason why this case ought 
not to be considered or held to be an exception to the 
general rule. 

We have carefully examined the cases referred to on this 
question by the counsel of the appellants, and do not think 
any of them, properly understood, either shake or weaken 
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the authority of the case of Jones v. Dawson et al., supra. 

The chancellor, holding to the principles settled in that 
case, sustained a demurrer to the appellants’ bill of com- 
plaint, and dismissed the same. 

We approve of the decision of the chancellor, and affirm 
his decree. 

Let the decree of the court below be affirmed, at the 
costs of the appellants. 


Note By Reporrer.—At a subsequent day of the term, 
the following response was made to appellants’ petition for 
a re-hearing. 


PECK, C. J.—I have carefully examined the petition for 
a rehearing, and the authorities referred to, but they fail 
to satisfy me that the opinion is wrong. I am fully 
persuaded it is right. The application for a rehearing is 
denied. 





LANE vs. MICKLE. 
[ FINAL SETTLEMENT OF GUARDIANSHIP. } 


1. Guardian; when chargeable with the amount of a decree in ward’s favor. 
A guardian, on final settlement, is properly chargeable with the 
amount of a decree, rendered by the probate court in the ward’s favor, 
against the administrator of ward's father, when such defendant and 
securities are solvent and able to pay, or when the same could have been 
collected by due diligence. 

Same.—The guardian can not receive from such administrator, in pay- 
ment of such decree, the note of third persons, and if he fails to collect 
it, have a credit for the same on his final settlement. 


to 


AppEAL from the Probate Court of Randolph. 


The facts are fully stated in the opinion. 
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AIKEN, for appellant. 
C. D. Hupson, contra. 





[No briefs came into the hands of the reporter. | 


PETERS, J.—John Lane and his wife Martha, formerly 
Martha Payne, on the 13th day of May, 1861, petitioned 
the judge of probate of Randolph county, in this State, to 
cite Marion J. Mickle as guardian of said Martha, who had 
then intermarried with said Lane, and had attained the 
age of twenty-one years, to file his account and vouchers, 
and make final settlement of his said guardianship in the 
court of probate of said county. Said Mickle thereupon 
came into said probate court, and in answer to said peti- 
tion demurred to the same, which demurrer was overruled, 
and said guardian filed his account for final settlement of 
his said guardianship, in said probate court. In this 
account the guardian charges himself with the sum of two 
hundred and eleven dollars and forty-nine cents, and inter- 
est thereon for seven years, which amounted to the further 
sum of one hundred and eighteen dollars and forty-three 
cents ; and the two items together made an aggregate of 
three hundred and twenty-nine dollars and ninety cents. 
The sums thus charged are described as “ amount received 
of Dr. J. H. Davis, late administrator of Thomas Payne, 
deceased, the father of said ward,” and “interest thereon 
for seven years.” The account is then credited, “by 
amount of a note on A. G.and George L. Emory,” received 
of Dr. Davis, “as the administrator of Thomas Payne, 
deceased, which was good when taken, and is now insol- 
vent,” for the sum of two hundred and eleven dollars and 
forty-seven cents, and interest thereon for seven years, 
which is the additional sum of one hundred and eighteen 
dollars and forty-seven cents; the two items making a 
total credit of three hundred and twenty-nine dollars and 
ninety cents—thus making the charges and the credits 
the same. On the day appointed for said settlement, the 
said Martha and her said husband appeared, by their 
attorney, and contested the allowance of said credit for 
three hundred and twenty-nine dollars and ninety cents. 
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On the trial of the contestation thus raised, it appeared in 
evidence, before the court below, that at the time said 
Mickle was appointed guardian of Mrs. Lane, (then Martha 
Payne, ) said Davis, as administrator of her father, Thomas 
Payne, deceased, owed her, by decree in the probate court 
of said county of Randolph, rendered him in her favor, 
the sum of two hundred and eleven dollars and forty-seven 
cents, and interest thereon from the date of said decree ; 
that said decree was for Mrs. Lane’s distributive share of 
her father’s estate ; that said Davis and his securities, as 
such administrator as aforesaid, were then, and ever since 
have been, perfectly solvent and able to pay the amount 
of said decree. It was also shown, that said guardian had 
received in payment of the sum due by said decree, said 
note op said Kmorys, which was for the same amount of 
said decree ; that said note was solvent when it was first 
taken in payment of said decree, but had since become 
insolvent, and so now remains. Upon this proof the court 
overruled the exception to the allowance of said note as a 
credit in favor of said guardian, and passed the same to 
his credit, to which said ward and her husband, by their 
attorney, excepted ; which exception was properly made a 
part of the record in this case; and, thereupon, on said 
final settlement, said probate court decreed and adjudged 
that the said guardian owed “nothing in money to said 
ward ;” discharged him from further accounting, and 
taxed the said ward and her husband with the costs. To 
this judgment and decree of the court thus rendered, the 
said ward and her husband excepted, and their exception 
is made a matter of record, as required by law. From this 
decree the cause is brought to this court upon appeal by 
said ward and her husband. On the trial below, several 
exceptions, besides those mentioned above, were taken and 
reserved by bill of exceptions by contestants ; but as they 
do not effect the disposition of this case in its present con- 
dition, their further consideration is omitted. It also 
appeared that said guardian was examined by the court on 
said settlement, and that exception was taken to his testi- 
mony by contestants, which was also reserved. 

The guardian on his final settlement was liable to account 
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for the amount of the decree against Davis, in favor of 
Mrs. Lane, and for interest thereon from the date of said 
decree. It was a debt in favor of the ward, which, by due 
diligence, could have been collected. The guardian, there- 
fore, very properly charged himself with it, and the inter- 
est which had accrued upon it.— Hughes v. Mitchell, 19 Ala. 
268 ; Nelson v. Cook, 30 Ala. 498 ; Const. U.S. Art. 1, § 10, 
Cl. 1; Rev. Code, 3, 2426; Harrison v. Mock, 10 Ala. 185 ; 
24 Ala. 584. 

But the credit for the amount of the note on the Emo- 
rys, which had been received from Davis, was improperly 
allowed ; though it was the duty of the guardian to collect 
the amount of the decree against Davis, he could only col- 
lect it in money, or something made by law a legal tender, 
in payment of debts. The transaction was wholly unau- 
thorized by law, and could not be made to justify the item 
of credit asked and allowed by the court below, which was 
based on it. The guardian should be charged with the 
amount of the decree against Davis, in favor of Mrs. Lane, 
and interest thereon from the date of the decree up to the 
final settlement, but should not be allowed any credit for 
the note. It was competent for the court below to examine 
the guaydian on the final settlement.—Rev. Code, $$ 2422, 
2136, 2144, 2145, 2146, 2152, 2704, 2147, 2449. 

The decree of the probate court is reversed and the 
cause remanded for a new trial. 





MARION COUNTY vs. BROWN Et At. 
[SUMMARY PROCEEDING BY COUNTY, AGAINST SURETIES OF TAX COLLECTOR. ] 


1. Motion and notice under § 920 of Revised Code; how made.—In a sum- 
mary proceeding, in the name of a county, against a defaulting tax 
collector and his sureties, under § 920 of the Revised Code, the notice 
and motion may be against any one, or more of the obligors to the 
official bond, without joining all said obligors. 
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ApPraL from din Cameaih Court of Marion. 
Tried before the Hon. W. S. Munpp. 





THIS was @ summary proceeding, instituted by Marion 
county, against George Brown, Thaddeus Walker, Joseph 
Roberts, and John J. Dickerson, sureties of Andrew M. 
Astin, who was tax collector for Marion county, from Au- 
gust Ist, 1859, to August Ist, 1860; to recover the sum of 
$877 38, taxes collected by said tax collector, and not paid 
over. The action was commenced on the 23d day of Sep- 
tember, 1866, and the notice of motion duly served upon 
all the defendants. Atthe spring term, 1867, the cause 
was continued, at the instance of the defendants, to the 
next term. When the cause came on to be tried the plain- 
tiff moved the court “for leave to amend the notice of 
motion in this suit, by adding the name of A. M. Astin and 
R. G. Astin, as defendants in the suit, and to allege that 
said A. M. Astin and R. G. Astin were dead at the com- 
mencement of this suit, and that said R. Y. Astin was, and 
is, one of the sureties of said A. M. Astin, as tax collector, 
as set out in said notice.” The court overruled the motion, 
and refused to allow said amendment, and the plaintiff ex- 
cepted. The defendants craved oyer of the bond, ( which 
was set out and was in the usual form, and was signed by 
all the defendants, and also by said A. M. Astin and R. Y 
Astin,) and demurred to the notice, “ because said motion 
does not allege and show that said notice is issued against 
all the parties to said bond, and does not assign any reason 
why said A. M. Astin and R. Y. Astin are omitted to be 
named in said notice of the motion aforesaid.” The court 
sustained the demurrer, and gave judgment against the 
plaintiff for costs, and the plaintiff again excepted; and 
here assigns as error: 1. The refusal of the court to allow 
the amendment to the notice of motion; 2. The sustaining 
of the demurrer by the court; and 3. The judgment of the 
court below. 


T. M. Peters, for appellant. 
No counsel for appellee. 


[No briefs came into the hands of the reporter. ] 
8 
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Bb. F. SAFFOLD, J.—This is a summary proceeding, 
by the county of Marion, against the sureties of the tax 
collector of that county, for his default. The motion is 
made under the provisions of § 920 of the Revised Code, 
and the notice is issued to, and executed on, four of them. 
The tax collector himself, and one of the sureties, are not 
included. The defendants demurred to the notice, because 
of the omission of these parties. The circuit court sus- 
tained the demurrer. 

Section 920 of the Revised Code, directs that judgment 
may be recovered against a tax collector, or against him 
and his sureties, or any or either of them, having ten days’ 
notice, by motion in the circuit court, in the name of the 
county for which the money is collected by him and not 
paid over within the time prescribed by law, or on demand 
of the treasurer, when no time is fixed. The evident con- 
struction of this section is, that the proceeding may be 
prosecuted against any one or more of the obligors to the 
official bond. 

The decision in Ware v. Greene, 37 Ala. 494, is based on 
the terms of section 3026, Revised Code, that the motion 
must be made against the person in default, and his sure- 
ties upon his official bond. It is there held, that the pro- 
ceeding is summary and highly penal, and must be pur- 
sued in strict conformity to the law authorizing it. There 
is this marked difference between the law under which the 
proceedings in the case of IHare v. Greene were conducted, 
and section 920, under which this case was commenced. 
In the first, the proceeding is to be by the comptroller for 
the use of the State, against the tax collector and _ his 
sureties.— Revised Code, $$ 3026, 8060. Inthe other, the 
notice is to be given, in the name of che county, to, and 
the motion made against, the tax collector and his sureties, 
or either of them. 

The notice given was sufticient, and the circuit court erred 
in sustaining the demurrer. 

The judgment is reversed, and the cause remanded. 








Perers, J., not sitting, having been of counsel. 
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TALLADEGA INSURANCE CO. vs. LANDERS. 


[ ACTION FOUNDED ON CERTIFICATE OF DEPOSIT. ] 


1. When an appearance, irregularly entered, will not be permitted to be 
withdrawn.—An appearance irregularly entered by defendant’s attorney 
will not be allowed to be withdrawn when the cause is called for trial 
if objected to, if such withdrawal will have the effect to prejudice the 
plaintiff ; the irregularity will be held to be the fault of the party’s 
attorneys, who made the irregular appearance, and they will not, at 
that stage of the case, be permitted to withdraw it, and thus take 
advantage of their own fault, to the injury of the plaintiff, 

2. Lost complaint, &c.; when substituted ; on what evidence.—If when a cause 

is called for trial, the summons and complaint are lost, the plaintiff will 

be permitted to substitute them upon the best evidence that can be 
adduced, if such evidence is satisfactory to the court, of the former 
existence and contents of the originals. 

Witnesses in his own behalf ; when competent.—It is not necessary that 
a plaintiff, when offered as a witness in his own behalf, should have 
been a competent witness when the suit was commenced; it is sufficient 
if he is competent when offered ; the old law, not permitting him to be 
a Witness in a case against a corporation, is changed by the act of the 
14th February, 1867.—Revised Code, § 2704. 

Charter of Talladega Insurance Company; what it authorizes.—The 
charter of the Talladega Insurance Company authorizes the company to 
receive money on deposit, and give a certificate of deposit tor the same. 
To receive money on deposit, &c., is not such an act of banking, by this 


a) 


res 


company, as is prohibited by the proviso of the 5th section of the act 
incorporating the Tuskegee Insurance Company, as the act declaring 
the powers conferred on said company. 
5. Tuskegee Insurance Company; its organization under its charter, not 
necessary to give force to the charter of Talladega Insurance Company. 

The acceptance of the charter of the Tuskegee Insurance Company, by 
said company, and organizing under it, &c., was not necessary to give 
life and vigor to the act chartering the Talladega Insurance Company. 
What the Tuskegee Company did, or did not do, cannot affect the char- 
ter of the Talladega Insurance Company, one way or the other. 

Count for money had and received; when certificate of deposit is com- 
petent evidence under.—In an action founded on a certificate of deposit 
given by the Talladega Company, such certificate is competent evidence 
under a count for money had and received, and under such count may 
entitle the plaintiff to recover, if the certificate should be excluded as 
evidence, because of a variance between it and the description ot it, in 


n 


> 


a count framed on the certificate itself. 
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AppEAL from Circuit Court of Talladega. 
Tried before the Hon. Joun HENDERSON. 


Tue facts of the case appear sufficiently in the opinion. 


JoHN T. Herwin, for appellant.—The court erred in 
refusing to allow the supposed appearance of Walden & 
Bowie to be withdrawn; the evidence shows that it was 
not made by either of the firm, but by the presiding judge 
at the fall term of 1867. It is not the business of the 
judge to enter appearances, and the appearance, so called, 
in this case, seems, from the evidence, to have been made 
by mistake, as the counsel did not authorize it. And it is 
not such appearance as dispenses with service under the 
rule.—General Rule No. 1, Rev. Code, p. 814; Nabors v. 
Nabors, 2 Porter, 162. The court erred in substituting the 
complaint; the evidence was not sufficient of the loss of 
the original, or that the complaint substituted was a pre- 
cise copy, or a copy in substance, of the original. The 
only evidence of the loss of the original is, that the clerk 
carefully examined his office and did not find the summons 
and complaint, and Taul Bradford, counsel of plaintiff, 
had searched his office and could not find the same. The 
time or diligence devoted to these searches are not given ; 
they may have been long or short, diligent or otherwise. 
It is insisted that the evidence was totally insufficient of 
the loss. 

The evidence does not show that the complaint, as sub- 
stituted, is an exact copy, or a copy in substance. The 
attention of the court is called specially to the evidence on 
this point, which is that the complaint, as substituted, “is 
as exact a copy as he is able to make ;” this does not prove 
that it is a copy in substance of the lost pleading. 

The court should not have allowed the substitution of a 
complaint without a summons, as the pleading, when sub- 
stituted, takes the place of the original papers ; the record 
should show every thing that is necessary to give the court 
jurisdiction, and support its judgment when rendered. 

The court mistook the law in permitting F. M. Thomas- 
son to testify that he was acquainted with the Talladega 
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Insurance Company, and that Huey wasits secretary. The 
effect of this evidence was to prove the existence of a cor- 
poration by parol, which cannot exist by parol, and as a 
corporation can exist only in virtue of statutes and records, 
this grade of evidence is alone competent to prove such 
existence. There is no averment in the complaint of the 
authority of Huey to make the certificate, or what relation 
he sustained to the defendant; hence, this evidence was 
not in the issue.—J/Velland Canal Company v. Hathaway, 
8 Wendell, 480 ; Morgan v. Patrick & Smith, 7 Ala. 185, and 
authorities cited ; Hurst v. Montgomery & W. P. R. R. Co., 
9 Ala. 513, first paragraph of opinion. The certificate of 
deposit should not have been read to the jury as evidence ; 
it was not signed by the defendant, and did not purport on 
its face to be signed by another, for or by the authority of 
the defendant. The complaint does not aver by whom the 
certificate was made, and the certificate read in evidence 
varies from the certificate described in the complaint, in 
this—the complaint does not state when the certificate 
therein specified is payable. The certificate read under 
the complaint is payable on the return of the certificate 
properly endorsed. The certificate declared on might be 
evidence of a general or special deposit, in which there is 
an essential difference. The plaintiff should not have tes- 
tified as a witness ; he was not competent at the commence- 
ment of the suit. The act of February 14th, 1867, Revised 
Code, § 2704, does not operate on suits then pending, and 
such a construction as is given in this case, makes said act 
retroactive ; said act should not be construed to extend to 
suits to which a corporation is a party, but to suits to 
which natural persons are parties, who can appear in court 
and take a corporal oath.— Young v. Mobile & Ojo Rail- 
road, 31 Ala. 422; Oaks & Mills v. Alabama & Tenn. Rivers 
Railroad, 37 A. KR. 694. 

The evidence of J. B. M. Landers, of the demand of 
payment of Huey in December, 1862, should not have been 
permitted to go the jury, as it does not appear that Huey 
was then the secretary of the corporation; the witness 
said the demand was made in the office of the company, 
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but it does not appear that Huey was acting as secretary 
at that time.—Johnson v. Hawes, Adm’r, 2 Stewart, 27. 

The first charge should have been given; there could 
not be a recovery on the certificate of deposit without 
proof of a demand and default. Such demand was not 
made, as the evidence does not show that James G. L. Huey 
was an agent of, or had anything to do with defendant’s 
business at the time of the demand, and the bill of excep- 
tions contains all the evidence. 

The second, third and fourth charges should have been 
given, for the reason that the defendant never had an ex- 
istence as a corporation under said acts of the legislature 
of February 13th, 1856, (Acts 1865-6, p. 261,) and the act 
of January 14th, 1856, p. 257. The act of February 13th 
is not passed so as to make the act of January 1Jth part 
of the same act, or to constitute but one act. The consti- 
tution requires all bills read in each house on three sepa- 
rate days. In Dew v. Cunningham, 28 Ala. 466, it is said, 
this provision of the constitution does not require that 
every thing that is to become a law by the adoption of the 
bill to be thus read. This may be true as to public or gen- 
eral laws, of which the court will take judicial notice, but 
not as to private laws that must be proved, each of which 
must be perfect in itself, and cannot derive aid by refer- 
ence to a mere private law. 

Said acts do not constitute a corporation without the 
assent of a majority of the persons named as corporators. 
To create the corporation, such assent, and an organization 
as prescribed, are indispensable. The bare assent is not 
sufficient, as there would be no officers to manage the cor- 
poration, and there can not be an election of officers until 
the stock is subscribed and an organization of the corpo- 
ration. This organization is indispensable to the existence 
of the corporation.—Angell & Ames on Corporations, § 81, 
page 75. 

The charter must be accepted as offered, and if the char- 
ter requires an organization by the election of officers, the 
conditions imposed must be complied with.—Angell & Ames 
on Corporations, § 85. 

There is no evidence in the record of the acceptance of 
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the charter by any person except James G. L. Huey, and 
his acceptance is only inferred from his acts, as shown by 
the evidence of F. M. Thomasson and J. B. M. Landers. 
The evidence does not show that the others, named in the 
act of incorporation, have ever had notice of the passage 
of the act. The acts of Huey cannot effect the others, 
hence, the charges asked should have been given. The 
record contains all the evidence. 

Conceding the existence of the corporation, the inquiry 
arises as to the extent of its powers ; this is determined by 
its charter. The corporation cannot exercise any power 
that is not specifically delegated, or that is not incidental 
to the delegated powers, and indispensable to the execu- 
tion of the delegated powers.—Lx parte Burnett, 30 Ala. 
461; Montgomery & W.P. ht. Rev. City of Montgomery, 
3 Ala. 31; Grand Lodye v. Waddell, 36 Ala. 318, and au- 
thorities cited in 2d paragraph of opinion. 

The charter so called is for an “insurance company ;” 
its powers are defined by the first and fifth sections of the 
act of January 19th, 1463.—Session Acts, 185-6, p. 257. 
The grant of power by the first section is, “to purchase 
and hold real estate of any description whatever, and may 
dispose of the same at pleasure. And shall have power, 
generally, to do and perform any and every act necessary 
to be done, to carry into effect the objects of this charter, 
not inconsistent with the constitution and laws of this 
State and of the United States.” This is a general grant 
of power to carry out “the objects of the charter.” 

The fifth section defines the objects of the charter and 
business of the company, and specifies in detail, the gene- 
ral powers. ‘The powers defined are “to make insurance 
on ships and on all other sea vessels, upon steamboats and 
all other river boats, on all goods, wares, and merchandise, 
slaves, bullion, money and other property; against all 
marine and river risks, and upon houses, stores, and other 
buildings, goods, wares and merchandise of every descrip- 
tion against fire, and to fix a premium thereon; and may 
make insurance upon the lives of persons, fixing a rate of 
insurance thereon; to receive from any free person or 
persons, or from any corporation, deposits on trust, and to 
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accept all such trusts or agencies within the scope of its 
business as may be confided to it. It shall have power to 
borrow money and issue its bonds therefor; to invest its 
money and property in any thing and in any manner, 
which would be lawful for a citizen to invest money or 
property in, and the said property and securities to sell 
and transfer at pleasure; it may loan its money or prop- 
erty to any person or persons, or corporation, on any 
security which it may think proper. The said corporation 
shall have power to purchase, discount, and sell, bills of 
exchange and promissory notes; to receive and deposit 
for collection, promissory notes and bills of exchange, and 
may charge for such collections such per cent as is usual 
in similar chartered insurance offices, or private banking 
houses. 

“ Provided, that said corporation shall not make or issue 
any bills, bonds, notes, or ‘ other securities’ to circulate in 
the community as money.” 

The only power contained in: the charter that would, by 
the most strained or latitudinous construction, authorize 
the defendant to receive deposits, is found in the last 
phrase of the first sentence of the fifth section, which is 
as follows: “To receive from any free person or persons, 
or from any corporation ‘ deposits on trust,’ and to accept 
all such agencies, within the scope of its business, as may 
be confided to it. This grant of power does not authorize 
the issue of the certificate of deposit sued on in this case. 
The general object of the company, as defined by the 
charter, is insurance. The certificate of deposit sued on 
is not connected with insurance, but with banking, which 
is foreign to the business of the company under the char- 
ter, and the certificate is void.— Angell and Ames on Cor- 
porations, § III, p. 101, and authorities cited; Waddell v. 
Grand Lodge, supra; The People v. River Raisin and Lake 
Erie R. R. Co., 12 Mich. 390. 

The evidence fails to show any act of insurance by the 
defendant, but shows many acts of banking. Receiving 
money on deposit, and giving the usual certificate of 
deposit, is not insurance, but banking. The business of 
banking has been judicially ascertained to consist of issu- 
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ing negotiable notes, discounting notes, and receiving 
deposits.—People v. Utica Insurance Co., 15 Johnson, 390 ; 
People v. Manhattan Co., 9 Wendell, 383; N. Y. Firemen 
Insurance Co. v. Ely, 2 Cowen, 710; Bouvier’s Law Dic- 
tionary, Title, Banks and Banking ; People v. River Raisin 
R. R. Co., 12 Mich. 389. 

The power to receive “deposits on trust” does not 
authorize the receiving of money on deposit, as a general 
deposit, in contra-distinction to a special deposit. There 
is an essential difference between a general and a special 
deposit ; when a general deposit is made, the money 
deposited becomes the property of the bank, and the 
relation of debtor and creditor is created between the 
depositor and the bank ; when a special deposit is made, 
the money does not become the property of the bank ; the 
relation of debtor and creditor is not created ; such special 
deposit is a bailment, and the relation of bailor and bailee 
is created between the depositor and depositary.—Frank- 
lin Bank, 1 Paige, 249; Commeracial Bank of Albany v. 
Hughes, 17 Wendell, 94; Graves v. Dudluy, 20 N. Y. 76, 
E. P. Smith; Edwards on Bailment, 66; Keene v. Collin, 1 
Met. (Ky.) 417; Bellows Falls Bank v. Rutland County Bank, 
40 Vermont, 377. 

The certificate of deposit declared on in this case, which 
is set out in the bill of exceptions, shows that the deposit 
was general; the evidence of J. B. M. Landers proves the 
same thing, consequently, the transaction out of which the 
suit arises was not the receiving of “ deposits on trust,” as 
is provided by the charter—first sentence, fifth section, 
supra—but is a general deposit in the regular course of the 
business of banking, which is not given by the charter, but 
is prohibited by the general law, and the proviso to the 
5th section of the charter so called.— Vide Code of 1852, 
§$ 1481--2--3--4, which were in force February 22d, 1861, 
that being the date of the certificate of deposit. 

Section 1484, of the Code of 1852, section 1770, Revised 
Code, prohibits all private corporations from “ receiving 
deposits,” unless the power is expressly given, and such 
power, by implication or construction, is expressly prohibi- 
ted.—Revised Code, § 1770, supra. 
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The power to engage in bauking is not only prohibited 
to private corporations by the general law, (Code of 1852, 
§ 1484, swpra,) but such power as was assumed in the issue 
of the certificate sued on, is prohibited to the Talladega 
Insurance Company, by the proviso to the 5th section of 
the charter, which says that said corporation shall not make 
or issue any bills, bonds, notes, “or other securities,” to 
circulate in the community as money. By the custom of 
merchants, “certificate of deposits” are well known as 
a security for money, and are equivalent in value to money 
on deposit in bank. The issue of such securities is ex- 
pressly prohibited by the first proviso to the 5th section of 
said charter, supra. 

Where a bank receives money on deposit in the ordinary 
way from a customer, it is usual to enter the amount to his 
credit on the books of the bank, and on the bank book ot 
the customer ; the entry in the bank book of the customer 
is the only evidence of the deposit, which is paid out as 
drawn for by the depositor. But when such entry is not 
made in a book, and a certificate of deposit is given pay- 
able “on the return of the certificate properly indorsed,” 
any holder for value is the owner of the certificate, and 
such certificate circulates as money. The power to receive 
deposits and issue certificates is prohibited to private cor- 
porations by the general law, and to the defendant in this 
suit, by the proviso to its charter— Downs v. The Phenix 
Bank of Charleston, 6 Hill, N. Y. 297, and authorities cited 
in first paragraph of opinion ; Bankof New Orleans v. Mer- 
rul, 2 Hill, N. Y. 295; Edwards on Bills and Promissory 
Notes, 348; Bellows Falls Bank v. Rutland County Bank, 
40 Vermont, 377. 

The certificate sued on, dated at the office of the defend- 
ant, is not in effect, and was not intended as a promissory 
note, which is cumulative evidence that it was intended to 
circulate as money, in violation of the general law and the 
proviso of the charter.—Sibree v. Trippe, 15 Meeson & 
Welsby, first paragraph of opinion, p. 28. 

Corporate powers cannot be created by implication or 
extended by construction ; in the construction of charters, 
every doubt as to the delegation of power is to be resolved 
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against the exercise of the power, otherwise all charters 
for insurance companies, railroad and navigation com- 
panies, as well as mining and manufacturing companies, 
would be banks in disguise.—Pennsylvonia R. R. Co. v. 
Canal Commissioners, opinion of Black, C. J., p. 22, Penn. 
State Rep., vol. 21. 

The facts of this case are very unlike the facts in the case 
of Ala. and Miss. Rivers R. R. Co. v. Sandford & Reid, 36 
Ala. 703. In that case the capacity of the corporation to 
make, and the authority of its officers to execute the cer- 
tificates of indebtedness for work, are averred in the com- 
plaint, and the pleading does not put those facts in issue ; 
here the averments in the complaint and the pleas are 
different. 

The transaction out of which the certificate arose, being 
forbidden by law, the certificate is void, and a recovery 
cannot be had under the count on the certificate, or the 
common count; hence, the fourth charge should have been 
given.— Waddell v. Grand Lodge, supra. 

It is insisted that the court erred in refusing each charge, 
and all the assignments of error are insisted on.— Waddell 


v. Grand Lodge, supra. 


Braprorp, Martin & Ispex1, for appellee.—1. In the 
court below, there was an appearance entered for the 
defendant.— Gilbert et al. v. Lane, 3 Por. 267. The appli- 
cation to withdraw the appearance came after it was ascer- 
tained that the summons and complaint had been lost ; 
and the refusal of the court to grant it, is fully sustained 
by the evidence. 

2. There was no error in allowing the substitution of 
papers.—Rev. Code, § 2672. 

3. The testimony of the witness, Thomasson, was com- 
petent.— Bank of the United States v. Drandridge, 12th 
Wheat.; Angell & Ames on Cor. (2d edition,) p. 55. The 
objection to iv came too late, and was too general.—Price 
vy. Branch Bank of Decatur, 17 Ala. 574. The objection, 
as made, amounted to a motion to exclude, and was prop- 
erly overruled.—WNewton v. Jackson, 23 Ala. 335. 

4. The certificate of deposit was admissible.—Act in- 
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corporating Tuskegee Insurance Company, section 5; 
Angell & Ames on Cor. (2d edition,) p. 181. 

&. Sanders, the plaintiff below, was a competent wit- 
ness.—Rev. Code, § 2704. The fact that he was not com- 
petent at the commencement of the suit, did not alter the 
case.—Loftin v. Lyon & Baker, 22 Ala. 540. The defend- 
ant was not deprived, by the section of the Code referred 
to, of any of its corporate rights, and the acceptance of 
its charter by the defendant, did not raise an implied 
contract, binding the State never to alter its judicial 
proceedings in a case in which the defendant might be 
interested. 

6. The objections to the testimony of Sanders are tbe 
objections to Thomasson’s. 

7. To sustain the several refusals of the court below to 
charge as requested, we insist that, under the plea of 
“nul tiel corporation,” it was incumbent on the plaintiff 
below to establish but two facts: Ist. The act of incorpora- 
tion; 2d. The acceptance of that act, or charter, by the 
corporators, or by a majority of them. The first of these 
} facts was indisputably proved, and the second was estab- 
| lished in the only mode presumably within the reach of 
1 the plaintiff—an always legal, and sometimes the only 
possible, mode of establishing such a fact—that is, by 
showing “such usage as could not have prevailed, unless it 
(‘the charter’) had been received, and from which the 
court may necessarily infer an acceptance.” It did not be- 
hoove the plaintiff to show, either the separate admissions 
of acceptance of the several corporators, or a formal or 
joint resolution of acceptance by them, or by a majority of 
them ; but simply to establish the acceptance, as any other 
, fact is established in court.—Angell & Ames on Cor. (2d 
: edition,) pp. 52,55; Bank of the United States v. Dandridge, 
12th Wheat; Russell v. McClellan, 14th Pick. (Mass.) 53 ; 
Riddle v. Pro. of Locks, &c., 7 Mass. 187. 

The act of incorporation and its acceptance, create a 
corporation in concreto, capable of suing and of being sued. 
1 The prescribed duties of a corporation, and the restric- 
| tions upon its powers, are not conditions precedent to its 
| existence ; and even if this were so, whenever it is sued for 
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a breach of contract, they should be taken as having been 
performed, and that, notwithstanding it could not invokea 
like rule against the State proceeding to vacate its char- 
ter.—Angell & Ames on Cor. (2d edition,) p. 45; Tar 
River Navigation Co. v. Heal, 3d Hawks’ (N. C.) R. 520 ; 
Minor et al. v. Mechanics Bank of Alexandria, 1st Peters, 
46; Walker v. Devereaux, 4th Paige, Chan. R. 229. 

8. As to the general issue, see authorities before cited. 
Foster et al., Ex’rs, v. Essex Bank, 17 Mass. 497. 








PECK, C. J.—The appellee commenced his suit, in the 
circuit court of Talladega county, in the nature of an action 
of assumpsit, founded upon a certificate of deposit, in the 
words and figures following : 

“ 313 00. Talladega Insurance Company, Talladega, 
Alabama, February 22d, 1861. Mr. J. B. M. Landers has 
deposited in this office, in gold coin, three hundred and 
thrteen dollars, to the credit of himself, payable on the re- 
turn of this certificate, properly indorsed. James G. L. 
Huey, Secretary. No. 1417.” 

The complaint contains two counts on this certificate, 
and a common count, for money had and received. The 
appellants are sued as a body corporate and politic, created 
by law. The minute entry of the judgment shows, that at 
the spring term of said court, in the year 1868, a trial was 
had before a jury, and there was a verdict and judgment 
for the appellee, for the sum of four hundred and seventy- 
one dollars and fifty-nine cents, and costs of suit. 

On the trial, a bill of exceptions was signed and sealed, 
at the instance of the appellants, which sets out the pro- 
ceedings at length, and shows the several objections made 
by them. The errors assigned in this court, are founded 
upon this bill of exceptions. 

The first question made in the bill of exceptions, grows 
out of a motion made by Geo. S. Walden, an attorney of 
the court, to withdraw the appearance of the defendants. 
The bill of exceptions states, that the case was called for 
trial in its order on the docket, and the plaintiff's counsel 
announced himself ready for the trial, when the said Geo. 
S. Walden, one of the law firm of Walden & Bowie, called 
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on the plaintiff’ counsel for the papers ; then plaintiff's 
counsel called on the clerk for the summons and complaint ; 
the clerk, after diligent search, could not find them in his 
office ; said Walden then inquired of the court whether 
Walden & Bowie appeared for the defendant, and was in- 
formed by the court that they did ; said Walden then ex- 
amined the appearance entered on the docket, and said 
that it was neither in his handwriting, or of A. W. Bowie, 
his co-partner, and that hesupposed there was some mistake 
about it; that he had no recollection of having entered the 
appearance, or of having authorized it to be done, but 
that he would not state positively that he had not done so ; 
and asked leave to withdraw the appearance, but the coun- 
sel for plaintiff objected. By reference to the trial docket 
of the last fall term of the court, opposite the name of the 
defendant, where the case stood on the trial docket, on the 
left hand side, where appearances are entered by counsel, 
it appears that the letters W. & B., in the handwriting of the 
presiding judge, and on the right hand page of the trial 
docket, and opposite said case, was an entry, in the hand- 
writing of the presiding judge, “ continued by the plaintiff,” 
and the case appeared, from the minutes of the last court, 
to have been continued by the plaintiff; that there was no 
other law firm in the town of Talladega to which the let- 
ters W. and B. would apply, except Walden and Bowie ; 
that the entry of the appearance of the defendant on the 
trial docket, at this term of the court, is in the handwriting 
of the clerk of the court, and is entered thus, ‘“ Walden and 
B.” The clerk, supposing that the letters W. & B. were in- 
tended for Walden & Bowie, carried forward the entry of 
the judge, “ W. & B.,” Walden & B. 

Said Walden, on cross-examination, stated that he and 
Bowie were attorneys for the Talladega Insurance Com- 
pany, and were retained by said company to prosecute and 
defend all litigated cases for the company. 

R. H. Isbell, one of the attorneys for plaintiff, was ex- 
amined and stated, that according to his recollection, when 
this case was called for trial at last term of the court, that 
counsel appeared and represented the defendant, and that 
not being prepared to prove a demand and refusal of pay- 
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ment on the cause of action, he asked and obtained a con- 
tinuance. 

A. W. Bowie, the law partner of Geo. S. Walden, stated, 
that if he had ever entered an appearance, or authorized it 
to be done for the defendant, he had no recollection of it ; 
this was all the evidence with regard to the appearance. 
The court refused to allow the appearance to be withdrawn; 
and the defendant excepted. 

The appearance for the defendant, sought to be withdrawn, 
is certainly not entered in conformity to the rule on this 
subject, and if the plaintiff had made a timely motion to 
strike it out, it would probably have been granted ; but it 
is altogether a different thing, when the motion comes from 
the defendant to withdraw his appearance. We think it very 
clear, that the appearance entered in this case, was entered 
by the counsel of the defendant, or one of them, or by the 
presiding judge, at their request; most probably, by the 
judge. It is a common thing, when a ease is first called, 
for attorneys, especially attorneys for defendants, to ask 
the court to enter their names on his docket as attorneys 
for the defendant, and it is done, as a matter of course ; 
every one who has practiced long in the cireuit courts, 
knows this to be so. Where an attorney for a defendant 
enters his name as such, without complying strictly with 
the rule, or has it so entered by the clerk or judge, the 
irregularity, whatever it may be, is the fault of the attorney, 
and not of the plaintiff, and neither the defendant nor the 
attorney should be permitted to take advantage of it, to 
the prejudice of the plaintiff. The time when the motion 
was made in this case, and the circumstances attending it, 
show very clearly to our minds, that the motion would not 
have been made, but for the fact, that the papers, when 
called for, happened to be missing, or rather, could not be 
found. The plaintifi’s attorney, when the cause is regularly 
called, announces himself ready for trial; one of the de- 
fendant’s attorneys is present, and calls on the plaintiff's 
attorney for the papers, makes no objection as to his ap- 
pearance, but, as soon as it is discovered that the papers 
‘an not be found, he, then, for the first time, thinks there 
must be some mistake about his appearance, and moves the 
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court for leave to withdraw it. He, manifestly, believed, 
that in the situation of the case, when the motion was made, 
if granted, it would have the effect to benefit his client and 
prejudice the plaintiff, and this he should not be permitted 
to accomplish, by taking advantage of his own neglect or 
fault. By the loss of the papers, if the appearance was 
withdrawn, there would be nothing to show that the de- 
fendant was in court, and the plaintiff, for that reason, 
night fail in his case altogether, or, at least, have to sub- 
mit to a continuance. We, therefore, hold, that the court 
was right, under the peculiar circumstances, in refusing the 
motion to withdraw the appearance of the defendant, by 
his attorneys, although it was irregularly made. The case 
in 2 Porter, referred to by appellant’s counsel, is not at all 
like this case ; there, the question about the appearance, 
grew out of a motion by plaintiff to reject a plea in abate- 
ment, because it was not filed in time. 

After the motion to withdraw the appearance of the de- 
fendant’s attorneys was overruled, the plaintiff moved the 
court for an order to substitute papers—that is, to substitute 
a summons and complaint, alleging that the papers in the 
case were lost. To sustain his motion, he proved by the 
clerk of the court, that he had carefully examined his office 
for the summons and complaint, and could not find them. 
He also proved by Taul Bradford, one of the attorneys of 
the plaintiff, that he had searched for the summons and 
complaint, in the office of the plaintiff's attorneys, and that 
he could not find them among their papers, or in their 
office. He also stated, that in the fall of 1865, he made 
out a summons and complaint on the certificate of deposit 
sued on, and gave it to the clerk of the court for issuance 
by him ; that he recollected seeing the said summons and 
complaint, after the return term of the writ, and examining 
the case with reference to a trial of it, at the fall term of 
the court, 1867, and deciding, from an inspection of the 
summons and complaint, that the case stood for trial at 
that term of the court; though he could not state then, as 
matter of recollection, that there was any return of, ex- 
ecuted by the sheriff on it; that the summons and com- 
plaint, which plaintiff proposed to substitute for the origi- 
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nal, was as exact copy as he was able to make. This was all 
the evidence with regard to the loss and contents of said 
summons and complaint. . 

The defendant objected to the substitution of said sum- 
mons and complaint ; the court overruled the objection, 
and ordered that said copy of said summons and complaint 
be substituted for the originals, and the defendant excepted. 
The amended summons and complaint is set out, and con- 
sists as above stated, of two counts on the certificate of 
deposit, and a count for money had and received. The 
objection to the substitution, is a general objection. It 
does not state whether it was because the proof of the loss 
and search for the original summons and complaint was 
insufficient, or whether the copy offered to be substituted, 
was not a substantial copy of the originals. There was no 
error in overruling the objection, because of its generality ; 
it should have been stated, at least with some particularity ; 
the grounds of the objection, whether it was because the 
evidence of the loss and search was insufficient, or, that 
the proposed copy to be substituted, was not a substantial 
copy of the originals. The mind of the court should have 
been drawn to the reason or reasons for the objection ; but 
we hold the objection was properly overruled, whether it 
was based upon the insufficiency of the evidence of the 
loss and search, or because it was not shown to be a substan- 
tial copy of the original summons and complaint. 

The clerk proved the originals were lost, and that he 
could not find them after a diligent search in his office, nor 
could they be found by the plaintiffs attorneys among their 
papers, or in their office. The complaint in this case was 
founded upon the certificate of deposit, with a count for 
money had and received. There could be little, if any 
more difficulty in making out a substituted complaint on 
a plain promissory note, and it would have been hard to 
make a mistake as the money count. For these reasons, 
we hold that less evidence was required to prove the con- 
tents of the original complaint, than if it had been a com- 
plaint complicated in its character, and requiring greater 
skill in framing it. Section 648 of the Revised Code, says : 
“Tf the record of any judicial proceeding, suit, judgment 
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or decree of any justices, circuit or chancery court in this 
State, or any part thereof, has been, or may be lost, burned 
or otherwise destroyed, the same shall be substituted, by 
order of such court, upon the best evidence that can be 
adduced, and which shall be satisfactory to the court, of 
the former existence and contents of such judgment or 
deeree ; and when so substituted, shall have the same force 
and effect, with the original judgment or decree.” 

We hold that this section, if not the letter of it, at least 
the spirit of it, authorized the substitution in this case. 
The rule adopted at the last July term of this court, 
although made after the substitution in this case, and not 
properly applicable for that reason, nevertheless, shows the 
mind of the court on this subject. It says, “ whenever a 
party shall make, or desire to make, a motion to substitute 
a paper, in a pending suit, or motion, which has been lost 
or destroyed, or to substitute a record, or any part thereof, 
which has been lost or destroyed;’ * * * * * * * * * 
“the court before which the motion is made, may make such 
order or decree, or render such judgment on the motion, 
as in its discretion may seem just and proper.” Besides, 
courts of general jurisdiction have an inherent power to 
substitute records and papers of their respective courts, 
that are lost or destroyed.— Ve Lendon v. Jones, 8 Ala. 298 ; 
Adkinson et al. v. Keel, use, &c., 25 Ala. 551, and Pratt. v. 
Pruit, Adm’ r, at this term. The court below, therefore, 
committed no error in permitting the summons and com- 
plaint to be substituted. 

After the summons and complaint were substituted, the 
defendant appeared and pleaded : 1. The general issue, and 
nul tiel corporation, on which pleas the plaintiff took issue ; 
these pleas appear to have been made in short, by consent. 
Before issue was taken upon these pleas, the plaintiff demur- 
red to the plea of nu/ tiel corporation, which was overruled. 
The trial then proceeded on the issues joined on the two 
pleas. On the trial, the plaintiff read in evidence two pri- 
rate acts of the legislature, one of the 13th of February, 
1856, entitled an act to incorporate the Talladega Insurance 
Company, (Acts of 1855-6, p. 261 ;) the other approved the 
19th January, 1856, entitled an act to incorporate the Tus- 
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kegee Insurance Company, (Acts of 1655-6, p. 257.) The 
last named act is drawn out at length, incorporating cer- 
tain persons, and such other persons as might thereafter 
become associated with them, and setting out in full the 
powers of the corporation, among which are the powers 
to purchase, hold and enjoy real and personal estate of any 
description whatever, and to dispose of the same at pleas- 
ure ; to receive from any free person or persons, or from any 
corporation, deposits on trust ; to borrow money and issue 
their bonds therefor ; to invest its money and property in 
anything, and in any manner, which would be lawful for a 
citizen to invest money or property in ; to loan its money 
or property to any person or persons, or corporation, on 
any security which it may think proper ; to purchase, dis- 
count, and sell bills of exchange and promissory notes; to 
receive and deposit for collection promissory notes and bills 
of exchange, and may charge for such collections such per 
cent. as is usual in similar chartered insurance offices, or 
private banking houses ; provided, that the said corpora- 
tion shall not make or issue any bills, bonds, notes, or other 
securities, to circulate in the community as money; and 
provided further, that said corporation shall be subject to 
the laws of this State against usury. The first named act 
is a short one, consisting of but one section, and after de- 
claring certain persons, and such others as may thereafter 
become associated with them, a body politic and corporate, 
by the name of the Talladega Insurance Company, says, 
“and by that name, shall be entitled to all the privileges 
invested with all the powers, and subject to all the restric- 
tions as are conferred and imposed upon the Tuskegee 
Insurance Company.” 

The plaintiff then introduced one F. M. Thomasson as 
witness, who stated, in substance, that he was acquainted 
with the Talladega Insurance Company ; that it had a place 
of business, in the town of Talladega, and had such place 
of business there for several years ; first in the counting- 
room of James G. L. Huey’s store-house, and after- 
wards in a newly erected brick building, known as the 
Talladega Insurance Company buliding ; that it continued 
to transact business there for several years, doing a bank- 
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ing and exchange business, buying and selling bills of 
exchange, receiving money on deposit, and giving certifi- 
cates of deposit therefor; that James G. L. Huey acted as 
the secretary of the company, and transacted most, or all 
of the business he knew anything about. The defendant 
declined to cross examine the witness, but objected to the 
evidence, and to each divisable part thereof ; the objection 
was overruled, and defendant excepted. 

The piaintiff then proved the handwriting of said James 
G. L. Huey to the certificate of deposit declared upon, and 
offered to read it to the jury ; the defendant objected, the 
objection was overruled, and the certificate was read to the 
jury, and defendant excepted. 

The plaintiff then offered himself as a witness; the de- 
fendant objected to his examination, on the grounds: 
1. That plaintiff was not competent as a witness for him- 
self, at the commencement of the suit; 2. “The plaintiff 
is not a competent witness in this case, against the defend- 
ant, in the capacity in which the defendant is sued.” The 
objections were overruled, and defendant excepted. The 
plaintiff, in substance, stated that on the 22d of February, 
1861, he deposited with the Talladega Insurance Company, 
the sum of three hundred and thirteen dollars in gold coin ; 
that said James G. L. Huey, as secretary of said company, 
gave him the certificate of deposit sued on ; this was done 
at the office and place of business of said company, in the 
town of Talladega ; and that about December, 1862, in the 
office of said company, he demanded of said Huey, as sec- 
retary of said company, payment of the amount due on 
said certificate, which he refused to pay. The defendant 
objected to this evidence, his objection was overruled, and 
he excepted. No evidence seems to have been offered by 
the defendant. 

The defendant asked the court to charge the jury: 
1. That “the certificate of deposit read in evidence does 
not entitle the plaintiff to a recovery under the issues.” 

2. “ That if the jury believed from the evidence, that the 
defendant had a legal existence under said acts of the leg- 
islature, then the defendant is not bound by the certificate 
introduced as evidence by the plaintiff.” 
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3. “That the defendant, as a corporation, has no power, 
under said acts of the legislature, to receive money on de- 
posit, and the defendant is not bound by said certificate, 
although the money may have been deposited in the office 
of the defendant.” 

4. “That the plaintiff can not recover on the common 
counts in the plaintiff's complaint.” 

5. “To constitute a corporation under said acts of the 
legislature, the jury must be satisfied by the evidence, that 
the identical persons named in the act of the 19th of Jan- 
uary, 1860, or a majority of them, accepted the provisions 
of said act, and opened books of subscription to the capi- 
tal stock of the company in Tuskegee, and obtained the 
subscription of stock required by said act, and organized 
by electing directors and a president, as required by said 
acts.” 

6. That “to constitute a corporation under said acts of 
the legislature, the jury must be satisfied by the evidence, 
that the identical persons named in said act of the 13th 
February, 1856, or a majority of them, accepted the pro- 
visions of said act, and opened books for subscription to 
the capital stock of said company, and obtained the sub- 
scription of stock required by said act, and organized by 
electing directors and a president as required by said act.” 

These charges were severally denied, and the defendant 
excepted. The several exceptions taken on the trial, and 
the refusal of the court to give the charges asked by the 
defendant, are assigned as errors, «ce. 

The two first objections made in the bill of exceptions, 
are already disposed of—that is, the objection growing out 
of the motion to withdraw the appearance of defendant’s 
attorneys, and the objection as to the substitution of the 
summons and complaint. The next objection is, as to the 
evidence of the witness, Thomasson, examined by the plain- 
tiff. After the examination of this witness by the plaintiff, 
the defendant declined to cross-examine him, but objected 
to his evidence, “ and each divisable part thereof.” This is 
neither more or less than a mere geueral objection. From 
the language of the objection, the judge could not know 
why, or for what reason it was objected to ; the ground or 
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grounds of the objection should have been disclosed. For 
this reason, if for no other, the objection was rightly over- 
ruled. It was certainly proper for the plaintiff, if the de- 
fendant had exercised the privileges conferred by the act 
of the legislature, had a regular place of business, and a 
secretary who transacted the business of the company, to 
prove these facts. This was not only proper evidence, but 
it was competent to prove it by parol. The court was, 
therefore, right in overruling this objection, on both of the 
reasons here stated. 

The next objection was to the reading of the said certifi- 
cate of deposit. The handwriting of James G. L. Huey, who 
signed it, as secretary, was proved ; that made it competent 
for the plaintiff to read it, unless some special reason ex- 
isted why it should not be read. No such reason is shown 
by the objection. The objection is a mere general objec- 
tion, and was properly overruled for that reason. We hold 
it was altogether proper to permit the certificate of deposit 
to be read. 

The evidence of the witness Thomasson, and the evidence 
given by the plaintiff himself, sufficiently proved, at least 
prima facie, that Huey, by whom the paper was signed, 
was, or, at least, acted for years, without objection on the 
part of the defendant, as secretary of the company ; be- 
sides that, he was one of the corporators named in the 
charter. The certificate of deposit was also good evidence 
under the common count, for money had and received ; it 
showed the defendant had received the plaintiff's money, 
and promised to return it, on the return of the said certi- 
ficate. There is no error in overruling this objection. 

The next objection is, that the plaintiff was not a com- 
petent witness in: his own behalf. The defendant makes 
two points in this objection, both to the competency of the 
the plaintiff: 1. That he was not competent when the suit 
was brought ; 2. That he was not competent because the 
defendant was acorporation. We think there is nothing in 
either of these points. It is enough that a witness is com- 
petent, when offered. The other, that the defendant was a 
corporation, and, therefore, the plaintiff was incompetent, 
has no force in it now; before the passage of the act of 
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the 14th February, 1867, the objection would have been a 
good one. That act clearly changed the law on this sub- 
ject, and makes the plaintiff a competent witness, except 
in cases against executors and administrators. The cases 
referred to by the appellant’s counsel, are cases under the 
old law, and not applicable as the law nowis. The reason 
that led the court to hold in those cases, (and we think 
properly,) that the plaintiff was not competent, in cases 
against corporations aggregate, is, “that a corporation 
ageregate, could not take upon itself an oath, and upon 
that oath swear that the testimony proposed to be given is 
untrue. The defendant also objected to the evidence given 
by the plaintiff; but the objection is a general one, and 
for that reason was rightly overruled. The evidence, how- 
ever, is proper evidence under the issues in this case; at 
least, a part of it is so; it tended to prove, and we think 
did prove, that the company exercised the privileges granted 
in its charter; that said Huey was the secretary of the 
company, and did their business for several years , that he 
received the money deposited, and gave the certificate of 
deposit, as such secretary. It also proves the demand of 
payment was made of him, as secretary. But the appel- 
lant says, the evidence does not show he was secretary at 
the time the demand was made. It certainly tends to 
prove it; but if he was secretary when the deposit was 
made, and ceased to be so before the demand, the defend- 
ant should have proved it; it is matter of defense. The 
plaintiff not only states that he made the demand of him 
as secretary, but that it was made in the office of the com- 
pany. 

It is also objected, that the act incorporating the Talla- 
dega Company never conferred any powers on that com- 
pany; never became a vital, living act, because it was not 
shown that the act incorporating the Tuskegee Company 
was ever accepted by said company, or that said company 
ever acted under it ; never opened books of subscription, 
&e.; never elected a directory, or a president; that the 
Talladega act depended upon the Tuskegee act ; to use the 
language of appellant’s counsel, “ It was a mistletoe grow- 
ing on and depending for its life on the Tuskegee act.” We 
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are, however, of the opinion that it is altogether immate- 
rial what the Tuskegee Company did, or did not do; it in 
no way affects the rights and privileges of the Talladega 
Company, under their charter. It is pressed upon the 
court, that to constitute a corporation, under said acts, it 
was necessary that the identical persons named in said acts, 
or a majority of them, should have accepted the provisions 
of said acts; opened books for subscription to the capital 
stock of said companies; obtained the subscriptions of 
stock required, and organized, by electing directors and a 
president, as required by said acts, But, we hold that 
these acts, by their own vigor, made the persons named in 
each a body politic and corporate. After naming the per- 
sons, each act declares that they, “and such others as may 
hereafter become associated with them for that purpose 
and their successors, are hereby declared and created a 
body politic and corporate.” They therefore become cor- 
porations immediately on the passage of the said acts ; but 
to exercise the privileges, it was necessary for them to 
organize by obtaining stock, &c., and electing a board of 
directors and a president. These acts are altogether un- 
like acts that authorize persons to become a corporation, 
by doing certain things; in such cases, the things to be 
done are conditions that must be complied with before 
they can become a body corporate. As a general proposi- 
tion, it is true that the charter of a corporation must be ac- 
cepted, but in cases of private corporations like these 
under consideration, created for individual benefit, the pre- 
sumption is, that they are created at the instance and on 
the request of the parties to be benefited thereby, and, 
consequently, are accepted by them. If, therefore, they 
are found exercising the privileges granted, it will be almost 
conclusive evidence of the fact of acceptance. This view 
disposes of the fifth and sixth charges asked by the de- 
fendant and denied by the court. 

We think all the charges were properly refused. The 
first asked the court to charge the jury that the certificate 
of deposit, read in evidence, did not entitle the plaintiff to 
a recovery. We believe the said certificate, with the other 
evidence, did authorize the jury to find for the plaintiff. If 
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the object of the charge was to instruct the jury that the 
certificate, by itself, did not entitle the plaintiff to recover, 
it should have been so framed, and, if it had been so 
framed, it should have been refused ; it would then have 
been based on a part of the evidence only, and might, and 
most probably would have misled the jury. The second 
charge was properly refused, because, if the company, un- 
der the acts of the legislature, was a living corporation, 
then it was clearly bound by the certificate of deposit read 
in evidence by the plaintiffs. We hold in this opinion that 
the evidence was suflicient, at least, to go to the jury, to 
show them that the company accepted their charter, acted 
under it, and that said James G. L. Huey was their secre- 
tary, and consequently authorized to bind the company, 
unless the charter did not permit the company to receive 
money on deposit, or it was an act prohibited by it. It is 
insisted by appellant’s counsel, that the receiving the de- 
posit in this case and giving the certificate, is an act of 
banking, and prohibited by the charter, which says, ‘‘ that 
said corporation shall not make or issue any bills, bonds, 
notes or other securities to circulate in the community as 
money. It is true, banks do receive money on deposit and 
give certificates therefor, and in a qualified sense these 
are acts of banking, but not acts exclusively confined to 
banks, and any merchant or other citizen may do the same 
thing. Itis no doubt a well settled principle, that the 
authority of corporations is limited by their chartered 
powers, and the proper and necessary means of executing 
those powers, and that all contracts of corporations, which 
they have not power to make, are void, and courts of jus- 
tice will not enforce them.—Grand Lodge of Alabama v. 
Waddell, 26 Ala. 318. But, we hold that a fair and reason- 
able construction of the powers granted to this company, 
authorizes it to receive money on deposit and give certifi- 
cates therefor, and this power is not affected by the pro- 
viso in the fifth section of the act that prohibits the cor- 
poration from issuing bills, bonds, notes or other securities 
to circulate in the community asmoney. Said fifth section 
authorizes the company “ to receive from any free person 
or persons, or from any corporation, deposits on trust.” 
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What is a deposit on trust? There is nothing in the act 
itself, or in the record, to show what it is. We learn from 
the books that there are two kinds of deposits—one called 
a general, and the other a special deposit. <A special 
deposit is where the specific money, the very silver or gold 
coin, or bills deposited, are to be returned, and not an 
equivalent. A general deposit is where the money deposi- 
ted is not itself to be returned, but an equivalent in money, 
(that is, a like sum is to be returned); such a deposit is 
said to be equivalent to a loan. The title to a special 
deposit remains, notwithstanding the deposit, in the 
depositor; in a general deposit, the money deposited 
becomes the money of the depositary.—Hedgwood & Ho- 
man’s Manual for Notaries and Bankers, $19. We hold 
that ‘“ deposits on trust,’ mentioned in the act, may em- 
brace both general and special deposits; the company, 
though called an insurance company, has many powers 
conferred upon it, not necessarily connected with the busi- 
ness of insurance. It may not only receive deposits, but 
it has the power to invest its money and property, in any 
thing, and in any manner, which it is lawful for a citizen to 
invest money or property in. It has the power also to 
purchase, discount and sell bills of exchange and promis- 
sory notes. The discounting of promissory notes and bills 
of exchange is certainly a banking power, and one largely 
exercised by all banks. From these considerations, we 
hold the prohibition in the act is to be confined to the 
issuing of bills, bonds and notes, to circulate in the com- 
munity as money ; but, it is said, certificates like the one 
in this case may pass from hand to hand, and in this way 
circulate in the community as money. True, they may 
pass from hand to hand, but they can hardly ever circu- 
late, in any proper sense, in the community, as money. In 
the first place, if issued on real deposits, the number can 
never be sufficient to become a currency among the people. 
In the second place, they will not be of the proper sums to 
circulate as money. The circulation in the community, 
when it consists of paper, consists, at least the larger part 
of it, in bills from one to ten dollars, and certificates on 
real deposits will seldom, if ever, be of such sums. The 
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prohibition in the act, therefore, does not embrace this cer- 
tificate. It was lawfully issued, and is obligatory on the 
company ; this being so, the fourth charge, that the plain- 
tiff could not recover on the money count, was properly 
refused. The certificate is evidence of money had and 
received, and if there should appear on the trial, a vari- 
ance in the description of the certificate, the plaintiff 
might recover on the count for money had and received. 
The third charge, if the view we have taken of this case 
be correct, was rightly overruled; it is, that the defend- 
ant, as a corporation, had no power to receive money on 
deposit. The elaborate manner in which this case was 
argued by the appellant’s counsel, has induced us to exam- 
ine, with the greater care, the authorities referred to and 
the objections made by him, but the examination has failed 
to satisfy us that there is any available error in the record. 
The judgment of the court below is therefore affirmed, 
with costs. 


Nore By Reporter.—At a subsequent day of the term, 
the following response was made to appellant’s application 
for a rehearing. 


PECK, C. J.—The application for a rehearing has been 
carefully examined, but the court remains satisfied with 
the opinion delivered ; a rehearing is, therefore, denied. 
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WHIGHAM et at. vs. PICKETT. 


[SUIT ON UNSTAMPED NOTE, MADE SINCE 30TH JUNE, 1864.] 


1. Promissory note; wkat cannot be stamped in open court, and thus 
read as evidence. —A promissory note made since the 30th day of June, 
1864, is not provided for in the act of that date, and cannot be stamped 
in open court, and thus stamped, and read in evidence. 

2. Same; when void.—But such note is not void, unless it was left 
unstamped at the time it was made, with the intent to defraud the 
government of its revenue; such fraudulent intent will not be pre- 
sumed, but must be proved, as any other fraud is proved, 

3. Same; how made available as evidence.—Such note may be made avail- 
able as evidence, by having it stamped by the collector of the revenue 
of the proper district, under section 158 of said act. 


AppEaL from the Cireuit Court of Barbour. 
Tried before the Hon. J. McCaLep WILEY. 


Suir by Charles Pickett against W. A. Whigham and H. 
G. Glover, on a promissory note, of which the following is 
acopy: “One day after date, we, or either of us, promise 
to pay Charles Pickett, or bearer, three hundred and sixty- 
eight dollars and eight cents in specie, with interest, from 
the Ist day of September last, for value received of him. 
January 30th, 1866. W. A. WHIGHAM, 

H. G. GLover.” 


The case was tried on the 16th day of November, 1868, 
the appellee recovering judgment against the appellants for 
$445 and costs. 

On tbe trial, the appellants reserved the following bill of 
exceptions: “The plaintiff, after putting his case to the 
jury, offered to read in evidence a promissory note, of which 
the following is a copy: | Here follows a copy of the note as 
above.| The defendants objected to said note being read to 
the jury, on the ground that there was no internal revenue 
stamp thereon, and there being no such stamp upon said 
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note, the court sustained the objection, and refused to per- 
mit the plaintiff to introduce said note. The plaintiff 
then proposed to stamp, and asked leave of the court to 
stamp said note in open court; the defendants objected 
to the granting of such leave; the court overruled 
the objection, and the defendants excepted. Then the 
plaintiff put upon said note an internal revenue stamp 
for the appropriate amount, and cancelled the same. After 
this, plaintiff again offered said note in evidence ; the defend- 
ants objected to its being read to the jury, for the reason 
that the court had no power to permit said note to be 
stamped, and that such attempted stamping was unau- 
thorized by law; the court overruled the objection of the 
defendants, and permitted said note, in this form, to be read 
to the jury, and the defendants excepted. 

This being all the evidence in the case, the court, upon 
this evidence, charged the jury, that if they believed the 
evidence, the plaintiff was entitled to recover a judgment 
for the number of dollars specified in the note, with inter- 
est thereon, from the date of maturity of said note. To 
this charge of the court, the defendants excepted. The 
defendants then asked the court to charge the jury, that 
the note read in evidence against defendants’ objection, 
although stamped by permission of the court, as stated in 
the evidence, was void in law, and that the plaintiff could 
not recover upon it. The court refused to give this charge, 
to which refusal the defendants excepted, and the defend- 
ants now tender this, their bill of exceptions, &e.” 

The defendants now assign as error the charge given, 
and the refusal to charge as requested. 


F. M. Woop, for appellants.—2. Under the internal 
reuenue law of congress, which was in force in Alabama on 
the 20th of January, 1866, when the note sued on was 
executed, the failure to affix an internal revenue stamp of 
the appropriate amount thereto, rendered the note void, if 
the note was executed in the State of Alabama. The proof 
shows that it was executed in Barbour county, of said State. 
See U.S. Statutes at Large, 39th Congress, p. 143. 

The note not having been stamped at its execution, could 
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have been stamped afterwards, at any time prior to Janu- 
ary 1, 1867, but not afterwards.—See the above authority, 
and the case of Blunt v. Bates, 40 Ala. 


SHorterR & Broruer, for appellee.—1. The act of con- 
gress (U.S. Statutes at Large, 39th Congress, p. 143,) does 
not declare void a promissory note, upon which an internal 
revenue stamp is affixed before judgment rendered. 

2. The act of congress is a revenue law; it makes it a 
penal offense to issue, or put in circulation a promissory 
note, without first answering to the demands of the gov- 
ernment, by the payment of the tax, and this payment is 
evidenced by the appearance upon the note of an internal 
revenue stamp for the proper amount. 

3. While the recovery upon a promissory note, without a 
stamp, wight not be permitted by the courts of this State 
because in fraud of the government’s rights, it will per- 
mit it, when the note sued on is properly stamped le/ore 
judgment, because the demands of the government are then 
satisfied. 

4. To deny the plaintiff's right of recovery upon a note 
not stamped, would be declaring void the written contract 
of the parties, without their consent. The failure to stamp 
a note at the time of its execution, cannot destroy or im- 
pair the contract; nor does the affixing a stamp before 
judgment, make the contract any more or less binding as 
between the parties, but it does put it ina position in which 
the government being paid, the courts will, by their judg- 
ments, enforce the written contracts of the parties. 

5. To deny the payee of a note the right of recovery, 
because the maker, at the time of its execution, violated 
the United States internal revenue laws, by not stamping it, 
would operate a great injury to a party who was otherwise 
rectus in curie, and had not violated the revenue law; 
hence, the provision of the U. S. Statute, 39th Congress, p. 
143, and also the recognized policy of the courts in per- 
mitting stamps to be affixed Lefore judgment, to enable them 
to use the process of the law in enforcing their contracts. 


PECK, C. J.—This was a suit in the circuit court of 
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3arbour county, and founded upon a promissory note, 
made in the year 1866, and not stamped at the time it 
was made. 

It was offered to be read to the jury in that condition, 
and was rejected on the objection of the appellants, defend- 
ants in the court below. The plaintiff then, against the 
objection of the defendants, obtained the leave of the court 
to stamp the note in the presence of the court, and after it 
was so stamped, again offered to read the note to the jury. 
The defendants objected, their objection was overruled, 
the note was read to the jury, and the defendants excepted. 
These objections were reserved by a bill of exceptions 
signed and sealed, at the instance of the defendants. 

The evidence is all set out in the bill of exceptions, 
which is substantially as above stated. There is ‘no evi- 
dence that the note at the time it was made, was left un- 
stamped with the intent to defraud the government of 
itsrevenue. The note, therefore, is not void, but could not 
be used as evidence, without a proper stamp. 

By the act of the congress of the United States, entitled 
“An act to provide internal revenue to support the govern- 
ment, to pay interest on the public debt, and for other pur- 
poses,” approved June 30th, 1864, it is provided in the 
163d section of said act, that notes unstamped, may be 
stamped in open court, and thus stamped, may be used as 
evidence on the trial, provided such notes were made 
before the passage of said act ; but it does not provide for 
notes made after the passage of said act, if left unstamped 
at the time of their execution ; such notes can only be 
stamped under the 158th section of said act, which pro- 
vides that they may be stamped by the collector of 
internal revenue of the district where they were made. 
Such notes are only declared void, if made to defraud the 
revenue. As there is no evidence in the transcript, that 
this note was made for that purpose, it will not be pre- 
sumed it was so made, but it must be proved as any other 
fraud is proved. As this note, therefore, may be made 
available, as evidence, by having it thus stamped, and to 
give the plaintiff an opportunity to have it done, if he shall 
desire to do so, the judgment below will be reversed, and 
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the cause remanded. If the note had been made before 
the passage of said act, the ruling of the court below would 
have been right, on the authority of the case of Blount v. 
Bates, 40 Ala. 470. 

Both the charge given, and the charge asked, should 
have been refused. The first, because the note was improp- 
erly permitted to be read to the jury, or the stamp put 
upon it, in the presence of the court. The second, the 
charge asked, should have been denied, because it asked 
the court to charge the jury, that the note was void, with- 
out any evidence that the note was left unstamped at the 
time it was made, with the intent to defraud the revenue of 
the government. 

Let the judgment of the court below be reversed, at the 
costs of the appellee, and remanded for another trial. 





OGLESBY et au. vs. HOWARD, Apw'r. 


[PETITION FOR REMOVAL OF ADMINISTRATOR. ] 


1. Administrator ; removal of, cause for.—An administrator, who fails to 
make and return an inventory of the estate, which he represents, as 
required by law, is subject to removal for such failure. 

2. Same.—An administrator who fails to collect the debts of the estate he 
represents, as they become due, or collects the same im illegal and 
worthless funds, jis guilty of a derastavit, and is subject to removal 
for the same, unless a sufficient excuse is shown for such failure. 


APPEAL from Russell Probate Court. 
Tried before Hon. J. F. WappELL. 


Petition of Ann Oglesby, George Oglesby, her husband, 
and Ella Strong and Rufus Strong, minors, by next friend, 
George W. Oglesby, to the probate court of Russell county, 
to remove R. O. Howard from the administration of the 
estate of William L. Berry, deceased, of whose estate 
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petitioners were sole distributees. On hearing the proof, 
the court “adjudged and decreed that the facts set forth 
in said petition are not sustained by the proof, and that 
said petition be dismissed.” The court further ordered 
that said administrator be required to file his final settle- 
ment of said estate, to be heard at the October term of the 
court. 

The appellants excepted to each of said rulings, orders 
and decrees, and here assign the same as error. The 
other facts necessary to an understanding of the case, are 
sufficiently stated in the opinion of the court. 


Rice, and Hooper, for appellant. 
No counsel appeared for appellee. 


[No briefs came into the hands of the reporter. | 


PETERS, J.—Ann Oglesby and her husband, George 
Oglesby, who are of age, and Ella Strong and Rufus 
Strong, who are minors, and sue by their next friend, 
George Oglesby, instituted proceedings, by petition, in the 
probate court of Russell county, in this State, for the 
removal of R. C. Howard, as the administrator of the 
estate of W. L. Berry, deceased. The petition was filed on 
the 4th day of July, in 1867. Seven causes are assigned as 
the reasons for such removal : 

1. That said administrator had failed to make and return 
inventories of said estate. 2. That he had failed to make 
settlements as required by law. 3. That he had wasted 
said estate. 4. That he had maladministered said estate, 
in this, that he had failed to charge himself with large 
amounts of assets and moneys of said estate, which came 
into his hands. 5. That he had maladministered said 
estate, in this, that he had failed to collect and take into 
his possession assets and moneys of said estate, which he 
could have done. 6. That he maladministered said estate, 
in this, that he made or caused to be made an illegal and 
erroneous settlement of the estate of William L. Berry, on 
his final accounting as guardian, whereby the estate of 
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William L. Berry, deceased, lost many thousand dollars, 
and this loss said Howard could have prevented, but in- 
tentionally allowed for his private benefit. 7. That said 
administrator had maladministered said estate, in this, that 
he had made an illegal settlement of the estate of William 
L. Berry, deceased, on an accounting as such administra- 
tor, whereby the said estate of said Berry had lost every 
dollar and come in debt to said Howard, and in this settle- 
ment the guardian credits himself by many items paid by 
him in Confederate notes, as if it had been good and law- 
ful money, and this for his own private benefit. 

Howard appeared, by his attorney, and demurred to the 
petition ; the demurrer was overruled by the court, and 
thereupon Howard joined issue on the petition. 

After this was done, the court issued a subpoena duces 
tecum to Howard to appear in court and produce certain 
books and papers, which are copied into the bill of excep- 
tions; Howard was also examined as a witness by the 
court. From the documents produced on the subpewna 
duces tecum, and from the evidence of Howard himself, it 
appears that he had been appointed administrator of the 
estate of said Berry, on the 25th day of November, in 
1863; that he made but one annual settlement of said 
estate in 1866, and that he never made and returned any 
inventory of said estate whatever. It also appears that 
Howard had been the guardian of Berry before his death ; 
that Berry left, among other property at his death, eigh- 
teen or nineteen slaves, which were valued by the apprais- 
ers at $31,300. Howard testifies that Berry would have 
come of age in 1860, but died before he reached that date. 
The slaves were not divided among the next of kin of 
Berry until March, 1865. There was then some several 
years of hire of slaves, which must have amounted to 
several thousand dollars, and which the administrator 
should have returned in his inventory of the decedent's 
estate ; and with which he should have been charged as 
such administrator, and for which he is liable to account, 
unless he can show some sufficient excuse. It also appears 
from the bill of exceptions, that the decedent’s estate con- 
sisted in considerable amounts of other funds, called 
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“money” in the testimony, and which was vested in 
“bonds” of the so-called “ Confederate States of Amer- 
ica ;’ but there does not appear any order or judgment of 
court authorizing this investment. And, beside these, 
there were many other irregularities in the management 
and conduct of said estate by said administrator, which 
cannot be sanctioned by law, without further explana- 
tion. 

The failure to make and return an inventory of the 
estate of said Berry, deceased, by the administrator, as 
required by law, was a violation of his duty, for which the 
administrator was liable to be removed. The failure to 
collect the hire of the slaves, from the death of Berry 
until their distribution, when there was hire earned and it 
was capable of collection, or the investment, after collec- 
tion of the money thus obtained, without a proper 
order or judgment of some court having jurisdiction of 
the matter, in Confederate treasury notes, which proved to 
be worthless, was a devastavit. 

For both of these causes, unexplained as they are, the 
court erred in its judgment refusing to remove the admin- 
istrator, as asked for in the petition below.—Rev. Code, 
§ 2017, 2047, 2048, 2049; DeJarnette v. DeJarnette, Janu- 
ary term, 1868; Lane v. Mickle, guardian, present term, 
1869. 

The judgment of the probate court is, therefore, reversed 
and the cause is remanded for a new trial. 
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LAIRD, Apwm’r, vs. REESE. 
+ 
[PETITION TO ANNUL FINAL SETTLEMENT OF GUARDIAN. ] 


Final settlement of guardianship; when void.—The final settlement of 
guardianship accounts, made without the acceptance by the guardian 
ad litem of the minor ward, of his appointment as such, apparent on 
the record, is void, and may be annulled by the court, on proper appli- 
cation, at a subsequent term. 

Guardian ad litem; what will not constitute acceptance of appointment.— 
The presence at the trial, of the person appointed guardian ad litem, 
and his not objecting to the proceedings, is not an acceptance of the 
position, although he has been notified of his appointment. 

Security for costs ; requirement of, what notice must be given non-resi- 
dent plaintiff.—In cases where the probate court may require security 
for costs, of non-resident plaintiffs, thirty days’ notice should be given, 


as required by § 3338, Revised Code, 


AprEAL from the Probate Court of Henry. 
Tried before Hon. Jonn B. Appiina. 


Tuis was a petition by Carrie S. Reese, formerly Light- 


foot, to the probate court, to “open and declare null and 
void” a final settlement of her estate, made by the admin- 
istrator of her deceased guardian, in said court, on the 14th 
day of March, 1864. The petition sets out various errors and 
mistakes in said settlement, and avers that no guardian, 
ad litem appeared for her on said settlements, and that she 
was never legally represented in court at the time of said 
settlement, and that said settlement is null and void. The 
petition, which was duly sworn to, prays that L. J. Laird, 
administrator de bonis non of her deceased guardian, be 
cited to make a final settlement of the accounts of her de- 
ceased guardian. Service was duly made, and the hearing 
of the petition set for the 17th day of January, 1869. 


On the trial of the cause, the appellant demurred to 


the petition: 1. On the ground of misjoinder of parties ; 
2. Because “the decree sought to be annulled by the plain- 
tiff is res adjudicata ;’ 3. Because “said proceedings and 
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the decree thereon rendered, show upon their face that the 
probate court had jurisdiction of the subject-matter, and 
of the person of the parties interested, and that the same 
is not void upon the face of the record and proceeding.” 

The defendant also craved oyer of the record of said 
final settlement, (which was set out in full.) That part of 
the record which relates to the appointment of the guard- 
ian ad litem is as follows : 
“State of Alabama, ) To any sheriff of said State. 

Henry county. {§ Whereas, John L. Burnett, who 

was administrator of Edward Cody, deceased, who was 
guardian of C. 8. Lightfoot, a minor, has this day filed his 
account and vouchers for a final settlement, and J. M. B. 
Kelly having been appointed guardian ad litem of said 
minor, pending the same, you are hereby commanded to 
serve a copy of this notice upon such guardian ad litem, 
that he may appear before the probate court of said county 
on the 14th day of March next, to show cause why said 
account should not be allowed as presented ; and have you 
this notice, with your endorsement thereon. 

Witness my hand this, 18th day of February, 1864, 

Kk. W. Treacur, Judge of Probate.” 


Endorsed on this notice, was the following: “I accept 
due and legal notice of the within notice, and waive copy 
and further notice, February i8th, 1864. 

Joun M. B. Ketty.” 

The decree of final settlement is as follows ; 

“State of Alabama,) Court of Probate, regular term, 

Henry county. { March 14th, 1864. 

Upon this, it being the day set to examine and state the 
account of J. M. L. Burnett, administrator of Edmond 
Cody, deceased, who was the guardian of C. 8. Lightfoot, 
a minor, filed for a final settlement. It appearing to the 
court, that notice of said settlement and the day set to 
hear the same, has been given by posting notices at the 
court-house, and in three public places in the county, for 
three successive weeks before this day, and J. M. B. Kelly, 
who was heretofore appointed guardian ad litem of said 
minor, pendente lite, being present and no objection having been 
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made the court proceeded to examineand state said accounts, 
and upon such statement it appears that said guardian has 
received of the assets of said minor, the sum of $1,163 43, 
and laid out and expended $1,023 37, leaving in his hands 
the sum of $126 00. It is therefore ordered that said 
minor do have and recover of said administrator, the sum 
of $136 00, for which execution may issue. 
EK. W. Teaaue, J. P. C.” 

“Tt was admitted on the trial, that on the 14th of March, 
1864, there was no newspaper published in the county of 
Henry.” The appellant also filed pleas denying most of 
the material allegations of the petition, and moved the 
court to dismiss the petition for want of security for costs. 

The court overruled the demurrer, “ ordered that the 
prayer of the petition be granted, and that said adminis- 
trator file accounts and vouchers for a final settlement with 
petitioner on the 8th February next ;’ to.this ruling the 
appellant excepted, and here assigns as error : 

1. Overruling the demurrer ; 2. Precluding the defend- 
ants by the ruling on the demurrer, from a trial of the 
issues presented by his pleas; 3. Refusing to dismiss the 
petition for want of security for costs.” 


Pucu & Baker, for appellants.—1. The notice given by 
posting, as recited in the record, (if good against non-resi- 
dent infants,) merely brought the infants into court for the 
appointment of a guardian ad litem, but no settlement made 
without the appointment of a guardian ad litem would be 
binding against the infant for any purpose. The settlement 
would be void, and not voidable merely. 

The probate court has no jurisdiction over the person of 
an infant, so as to bind him by its settlement with the ad- 
ministrator, unless that infant is represented by guardian 
ad litem. The constructive notice by posting was worth 
nothing, and intended for nothing except to confer juris- 
diction upon the court to appoint a guardian ad litem. The 
sole merit of the principle that binds the infant by the de- 
cree in a collateral attack, is derived from the fact that the 
infant is represented in court by a guardian ad litem. If a 
guardian is appointed, and accepts, this is sufficient to up- 
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hold a decree in a collateral attack, although no notice was 
given by posting or otherwise, to the infant; but the infant 
being incapable of defending himself, or binding himself, 
it is indispensable to the exercise of jurisdiction that he 
should be represented by guardian ad litem. 

2. There is nothing in the record from which it can be 
inferred by this court, that the guardian ad litem accepted 
the appointment. 

The acceptance of the notice of the proceedings for final 
settlement, amounts to nothing more than service of the 
notice by the sheriff ; and service of such notice would be 
insuflicient to prove acceptance of the appointment of guar- 
dian ad litem. 

It was a proceeding in personam, in a court of limited 
statutory jurisdiction, and all the jurisdictional facts must 
be recited, or reasonably inferable from the record. 

In courts of general jurisdiction the presumption of the 
existence and proof of the jurisdictional facts, would sus- 
tain the judgment or decree, unless it appeared that those 
acts did not exist or were not proved. 





W. C. Oats, for appellee.—The main question involved 
in this case, is one of jurisdiction. Jurisdiction is two-fold, 
consisting of the subject-matter and of the person. The 
want of either renders a decree void.—Lamar v. Commis- 
sioner's’ Court of Marshall County, 21 Ala. 772. 

When a court acts without jurisdiction, it is the usurpa- 
tion of a power, and its proceedings are void ; when it has 
jurisdiction, but acts wrongfully, it is an error in judgment, 
and its proceedings are only voidable.—Authorities cited 
in opinion of Judge Stone, in Hunt's Heirs v. Ellison’s Heirs, 
32 Ala. 193. 

A void proceeding can be vacated at any time, but a 
voidable one must be assailed within a reasonable time, 
which time is prescribed by the laws regulating appeals ; 
and further, it must be attacked in the mode directed by 
law, viz: Either by appeal or motion, while the proceeding 
is “in fieri.’—Opinion of Judge Stone, supra; Griffin v. 
Griffin, 40 Ala. 296. 

Jurisdiction of the final settlement of a guardian’s ac- 
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counts, is conferred on the probate court by statute.—Code, 
§ 790. 

In the case, then, in question, the court had jurisdiction 
of the subject-matter. Did it acquire jurisdiction of the 
person of the ward “ by its own acts, through the medium 
of its process and its officers ?” 

To acquire jurisdiction of the person of the ward in such 
a proceeding, the Code prescribes “publication in some 
newspaper published in the county, for three successive 
weeks ; or if none is published therein, by posting such 
notice at the court-house, and three other public places in 
such county for the same length of time.”—Code, $$ 2140, 
2449; Frierson v. Travis, 39 Ala. 150. 

The record of the case at bar shows that the latter was 
done ; and it further shows the admission that there was no 
newspaper being published in the county at that time ; and 
without such admission, this court would presume that 
notice was given as required by law. “ Omnia presumuntur 
rite esse acta.” 

That which the statute prescribed, was strictly complied 
with, and, therefore, there was a legal constructive notice, 
which may be regarded as the equivalent of personal ser- 
vice. The decree must, therefore, be treated as rendered 
with notice to the ward. It is, therefore, effectual against 
the ward.— Frierson v. Travis, supra. 

But admitting that there was no legal constructive notice, 
the decree will be effectual, if the want of notice is in some 
legal mode excused.— Frierson v. Travis, supra. ‘ 

The representation of the infant, by a guardian ad litem, 
would be sufficient to give jurisdiction over the infant. 
There was a representation of the ward in this case. “ To 
make up the representation of an infant by a guardian, 
there must be an express assent by him to the appointment, 
or there must be some action by him denoting his assent.” 
Frierson v. Travis, supra, and authorities there cited. 

The record recites that upon service on Kelly of appoint- 
ment and notice, which contained in it an order to appear 
at the time stated, “he accepted due and legal service, 
waived copy and further notice,” and that he was present 
at the settlement. The fact to be ascertained is the assent 
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of Kelly to the appointment. The evidence from which to 
gather this assent is not restricted to express words of ac- 
ceptance, but it may be implied from his actions. Would 
it not be a very reasonable inference from the acts of Kelly 
that he assented to the appointment. Is it not preferable 
to infer this, rather than to impute to him deception. 

The proceeding, then, shows affirmatively on its face 
that the court had jurisdiction both of the person and of 
the subject-matter. It is, therefore, not void.—Johnson’s 
Adm’r v. Johnson, 40 Ala. 247. 

It results that the judgment of the court below should 
be reversed for its ruling on demurrer. The court also 
erred in its judgment, as it precluded the appellant from 
pleading over, which was a matter of rigbt.—Code, § 2658. 
The probate court should have dismissed the petition of 
appellee, because it showed upon its face that she was a 
non-resident ; no security for costs was given.—Revised 


Code, § 2802. 
B. F. SAFFOLD, J.—The appellee petitioned the pro- 


bate court to annul and set aside a final settlement of 
guardianship, made by the administrator of her guardian, 
on the 14th of March, 1864, on the ground of errors in the 
settlement, and because it was void on account of the non- 
acceptance by her guardian ad litem of his appointment. 
The appellant demurred to the petition, specifying: 1. A 
misjoinder of parties. 2. That the court had jurisdiction 
of the subject and of the persons of the parties interested, 
and the decree and proceedings were res judicata; not 
being void by anything apparent on the record. There 
were also pleas denying some of the material allegations 
of the petition. 

The assignments of error are: 1. Overruling the demur- 
rer. 2. Precluding a trial on the merits by the ruling on 
the demurrer. 3. The refusal of the court to dismiss the 
petition, for want of security for costs, the petitioner being 
a non-resident. 

It is doubtful whether security for costs can be required 
in a proceeding like this ; but if so, as the probate court is 
to be governed by the laws regulating chancery practice, 
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in the absence of any more positive regulation, section 
3338 of the Revised Code would control the matter of 
security for costs. The petition could only be dismissed 
for failure to give such security, after thirty days’ notice by 
the court. ° 

There is not a misjoinder of parties, as there is only one 
party on each side. 

It was the duty of the court, before proceeding to make 
a final settlement of the guardianship, to appoint a compe- 
tent person to represent the interest of the minor.— Rev. 
Code, 2138. This appointment is not completed until the 
assent to act of the person appointed is signified. The 
transcript shows that a guardian ad litem was appointed 
and notified of his appointment; it also shows that he 
was present at the trial and made no objection. This is 
equivalent to an exposition that he did not accept the ap- 
pointment in writing, nor do any act denoting his accept- 
ance. The decree of the court was, therefore, made with- 
out jurisdiction obtained over the person of the infant, 
and was void.—Frrierson v. Travis, 39 Ala. 150; Jenkins’ 
Distributees v. Jenkins’ Adm’rs, 16 Ala. 693. 

The probate court may, on proper application, vacate 
any order, decree or judgment at any time subsequent to 
its rendition, if the same is void on the face of the record 
or proceedings.—Johnson v. Johnson's Adm’r, 40 Ala. 247 ; 
Summersett v. Summersett, tb. 596. 

The decree of the probate court is affirmed. 





Ex parte FRANK WILLIAMS. 


[APPLICATION FOR MANDAMUS. ] 


1. Mandamus; when will not issue. —A mandamus will not be issued to set 
aside an order dismissing a suit, under military orders 3, 7, and 45, 
brought against a military officer, for an act done in the discharge of 
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his duties as such officer; said orders are peremptory, and require 
such suits to be at once dismissed. 


APPLICATION by Frank Williams for a mandamus to the 
circuit court of Montgomery, Hon. George Goldthwaite 
presiding, “ to compel said court to vacate and set aside an 
order made by said court, dismissing a certain suit therein 
pending, wherein Frank Williams was plaintiff, and Wager 
Swayne was defendant, and taxing said Williams with 
costs.” 

From the transcript in said cause, upon which this 
application was based, it appears that Frank Williams 
brought an action of trespass against Wager Swayne, at 
the January term, 1868, of the Montgomery circuit court, 
for assault and battery, and false imprisonment, suing 
for one hundred thousand dollars as damages. 

The complaint was duly served, and on the 12th day of 
February, the defendant appeared in court, by his attor- 
neys, and made the following motion : 


Us. term, 1868. Motion is hereby made to 
Wager Swayne. ) dismiss the above entitled suit, the 
same having been brought against the defendant for an 
alleged offense in the imprisonment of the plaintiff, by the 
said defendant, in the State of Alabama, which act was 
done by the defendant as an officer of the army of the 
United States, the said defendant then being in the mili- 
tary command of the State of Alabama, by the order of 
the President of the United States of America, and charged, 
among other things, with preserving peace and order in 
said State, and of protecting the lives and property of its 
citizens, which said act, as such military officer, this 
defendant did in the performance of his authority as such 
officer. And he brings to the knowledge of this honorable 
court, the military orders hereto attached, and prays that 
under said orders, said suit be dismissed.” 
The following are the military orders referred to : 


“ Frank | Circuit Court, Montgomery, January 
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* HEADQUARTERS TuHtrp Minirary District, 
Department of Georgia, Florida, and Alabama, 
Atlanta Ga., January 11, 1868. 


General Orders, No. 7. 


With a view to prevent interference, under the color of 
State authority, with the exercise of military authority in 
the States comprising this district, the following order of 
the war department, and that from these headquarters, 
providing for its enforcement, are published for the inform- 
ation and guidance of all concerned. Any civil officer of 
the existing State governments disregarding or violating 
the provisions of these orders, will, upon a proper repre- 
sentation of the facts of the case to these headquarters, be 
removed from his position. 


Wark Department, Adjutant General’s Office, 
Washington, January 12, 1866. 
General Orders, No. 3. 

Military, division, and department commanders, whose 
commands embrace, or are composed of any of the late 
rebellious States, and who have not already done so, will 
at once issue and enforce orders protecting from prosecu- 
tion or suits, in the State or municipal courts of such 
States, all officers and soldiers of the armies of the 
United States, and all persons thereto attached, or in any 
wise thereto belonging, subject to military authority, 
charged with offenses for acts done in their military capa- 
city, or pursuant to orders from proper military authority ; 
and to protect from suit, or prosecution, all loyal citizens 
or persons, charged with offenses done against the rebel 
forces, directly or indirectly, during the existence of the 
rebellion, and all persons, their agents, or employees, 
charged with the occupancy of abandoned lands or plant- 
ations, or in the possession or custody of any kind of 
property whatever, who occupied, used, possessed, or con- 
trolled the same, pursuant to the order of the President, or 
any of the civil or military departments of the govern- 
ment, and to protect them from any penalties or damages 
that may have been, or may be pronounced or adjudged in 
said courts, in any of such cases; and also protecting 
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colored persons from prosecutions in any of said States, 
charged with offenses, for which white persons are not 
prosecuted or punished in the same manner and degree, 
By command of Lieut. Gen. Grant. 
KE. D. TownsEnp, Assistant Adjutant General. 


“ HEADQUARTERS THIRD Mitirary District, 
Georgia, Alabama and Florida, 
Atlanta, Ga., August 2, 1867. 
General Orders, No. 45. 

No civil court of any of the States within this military 
district, will hereafter entertain any action whatever, against 
officers or soldiers, or any other persons, for acts performed 
in accordance with orders from the military authorities, or 
by their sanction; and all such suits now pending, or in 
which costs have not been collected, will be at once dis- 
missed. 

This order will be strictly enforced by the post and 
detachment commanders in this military district, and such 
officers will make immediate reports to these headquarters 
of any judge or other civil authority, who attempts to dis- 
obey this order. 

By command of Brevet Major General Pore. 

G. K. Sanderson, Capt. 33d U.S. Infantry, A. A. A. G.” 


Plaintiff's attorney entered upon the back of said paper, 
the following admission in writing: “For the purposes 
of this motion, the plaintiff admits the matters within 
stated.” 

The court sustained the motion, ordered the suit 
dismissed, and taxed the plaintiff with costs; to which 
rulings and judgment of the court, the plaintiff excepted. 


JouN T. Moran, pro motion. 


[No brief came into the hands of the reporter. ] 


PECK, C. J.—We have examined the motion to dismiss 
the suit brought against General Swayne, by the said 
Williams ; the military orders on which the motion in the 
circuit court of Montgomery, to dismiss said suit was 
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based, and the consent and admission of the attorney of 
the said Williams, in that suit. The suit was for an alleged 
assault and battery, and false imprisonment of the said 
Williams by said Swayne. The act complained of, was 
done by said Swayne, as a military officer in the military 
service of the United States, and in the discharge of his 
duties as such officer. The orders are peremptory, and 
require such suits to be at once dismissed. We do not see 
how the circuit court could have refused to dismiss the 
said suit, without coming into immediate conflict with said 
orders. The court was, therefore, right in dismissing the 
suit, and, consequently, the application for a mandamus, to 
have the order dismissing the same set aside, must be 
overruled. 

Let the application for a mandamus be overruled, at the 
costs of the applicant. 





ASHURST vs. PHILLIPS’ EXECUTRIX. 


[SUMMARY PROCEEDING ON FORTHCOMING BOND, TAKEN UNDER § 19 oF AN “ACT 
TO REGULATE JUDICIAL PROCEEDINGS,” APPROVED DEC. 10TH, 1861.] 


1. ‘* Act to regulate judicial proceedings,” approved Dec. 10th, 1861, 19th sec- 
tion of ; unconstitutionality of.—The 19th section of an ‘‘act to regu- 
late judicial proceedings,” approved December 10th, 1861, is unconsti- 
tutional and void; it violates the constitutional prohibition against 
laws impairing the obligation of contracts, and delaying justice. 


AppEAL from Circuit Court of Tallapoosa. 
Tried before the Hon. Ropert DovuGHerry. 


On the 25th April, at the spring term, 1861, of the Tal- 
lapoosa circuit court, the appellee, James D. Phillips, 
recovered judgment against John F. Ashurst for $6831 40; 
execution was duly issued thereon and delivered to the 
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sheriff, August 1, 1861. No return was made on the ji. fa. ; 
but with it the sheriff returned a bond, signed by John F. 
Ashurst, Robert Thompson, and R. ‘I’. Ashurst, reciting the 
recovery of the judgment against J. F. Ashurst, condi- 
tioned to pay the amount of said judgment or deliver to 
the sheriff at Dadeville, Alabama, on or before the fourth 
Monday in September, at noon, certain slaves “this day 
levied on.” The bond is not dated; the names of the 
obligors are not set out in the body of the bond, nor does 
it appear that the bond was ever approved. On the bond 
was endorsed, “ The within bond forfeited, September 27, 
1861. J. M. Phillips, sheriff.” 

On Ist October, 1861, an execution was issued against 
John F. Ashurst, and “ Robert Thompson and R. T. Ash- 
urst, his securities on his forthcoming bond,” endorsed 
by the clerk, “no security of any kind to be taken,” which 
went into the hands of the sheriff the same day, and was 
returned by him—“ Money not made, and J. F. Ashurst, 
one of the defendants, gone to the war, this 20th day of 
March, 1862.” On the 2d of June, 1862, an alias fi. fa. was 
issued against the same defendants, whereupon they made 
a written suggestion of irregularity, &c., to the sheriff, as 
authorized by the statute, and gave the bond as therein 
provided, with Robert Thompson and R. T. Ashurst prin- 
cipals, and John McKenzie and S. T. Strickland sureties, 
and the sheriff returned the ji. fa. endorsed by him— 
“Stayed by suggestion and bond under the statute, 30th 
day of July, 1862.” 

No other proceedings were had in the cause, until the 
spring term, 1866, of the circuit court, when the plaintiff 
demurred to “the suggestion made to the sheriff, on the 
levy of the execution on the 30th of July, 1862, to stay 
said execution,” and the court sustained the demurrer, and 
“adjudged that said suggestion is insufficient and not 
established as true” ; that “the bond given under the said 
act, authorizing the suggestions, have the force and effect 
of a judgment against all the obligors on said bond, (nam- 
ing them,) and that the plaintiff recover of John F. Ash- 
urst, and Robert T. Ashurst and Robert Thompson, the 
parties to the original execution, and John McKenzie and 
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8S. T. Strickland, their sureties on the bond for suggestion, 
the amount of the original execution, being the sum of 
$6831 40, the amount of the original judgment rendered 
on the 25th day of April, 1861, and interest from date, 
together with all the costs arising and accruing on the 
same.” From this judgment the defendants appeal to 
this court; where, pending said appeal, the appellee hav- 
ing died, the appeal was revived in the name of the execu- 
trix of said Phillips. The errors assigned are : 

1. There was no law authorizing such summary judg- 
ment. 

2. The statute relied on to sustain such judgment is 
unconstitutional and void. 

3. The execution on which the bond was given, upon 
which bond said judgment was void as to all the parties 
except John F. Ashurst, and, therefore, said bond is void. 

4, Said last named execution was utterly void, and does 
not sustain the bond, which was void. 

5. The proceedings against all the appellants, except 
John F. Ashurst, is irregular and should be reversed. 

7. The court erred in entertaining a demurrer, as set 
forth in the judgment entry. 

8. The said judgment was erroneously entered against 
each of the appellants, and this error is assigned for each 
separately, as well as for them jointly.” 


W. P. Cumton, for appellants, insisted, in the first 
place, that the law, or rather the act of 1861, under which 
the proceeding was had, was unconstitutional and void, 
and furnished no warrant for such judgment. 

The supreme court, in the case of Lx parte Pollard and 
Ex parte Wood, 40 Ala. 77, have decided a similar statute 
to be void, as opposed to the constitution of the United 
States. I may therefore submit the case upon that decis- 
ion, since I feel quite sure the opposite counsel will not 
attempt to draw any distinction between the two statutes. 

2. But aside from the unconstitutionality of the statute, 
this judgment is irregular, from various matters apparent 
on the record, as I will proceed to show: 

The original judgment was rendered at the spring term, 
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1861, against John F. Ashurst. On this judgment a fi. fa. 
issued on the 1st May, 1861, and was placed in the plaintiff’s 
hands the 1st August, 1861. The sheriff makes no written 
return upon the fi. fa., but returns a paper, endorsed upon 
it by him, “the within bond forfeited, September 27th, 
1861,” and signed by him. 

This paper, so returned, is signed by John F. Ashurst, 
Robert Thompson and R. F. Ashurst. It was probably in- 
teuded as a forthcoming bond, but is utterly worthless asa 
statutory bond: Because, 1. No person appears in the body 
of it as obligors ; 2. There is no condition; it reads, “if the 
above bounden do pay, or cause to be paid,” &c. ; 
3. Its date is the — day of —, in the year of our Lord, 
185 ; 4. It is conditioned in default of paying the 
amount of the execution, that “the following property be 
delivered to the sheriff: Nat, Squire, Ben, Buky, Mariah, 
Lawson, Roger, Judy, this day levied on, (no day being 
named,) to satisfy said execution by said sheriff, on or be- 
fore the 4th Monday of September, by 12 o’clock (noon) of 
said day, then this obligation to be void,” &e.; 5. The bond 
having no date, no time is stated for the delivery of the 
property represented by the names used, whatever it may 
be—slaves, mules, horses, &c. Now, it is too clear to ad- 
mit of any doubt, that no execution could issue on such a 
bond as this. 

But a fi. fa was issued against John F. Ashurst, Robert 
Thompson and R. F. Ashurst, “his securities on a forth- 
coming bond,” the 1st October, 1861, endorsed by clerk, 
“no security of any kind to be taken.” 

This was received by the sheriff 1st October, 1861, and 
returned “ money not made, and J. F. Ashurst, one of the 
defendants, gone to the war, this March 2d, 1862.” 

A third ji. fa. issued against the three parties last named, 
and was received by the sheriff on 2d June, 1862, and by 
him returned, “stayed by suggestion and bond under the 
statute, 30th day of July, 1862.” 

The court will observe that these are summary proceed- 
ings, and the party must bring himself strictly within the 

11 
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law, in order to validate them.—See Shepherd’s Digest, p. 
747, et seg. Now, it will be seen that the very foundation 
for these proceedings, as required by the act of 10th of 
December, 1861, is wanting. The 19th section of that act, 
providing for such suggestion, says: “ That if any levy has 
been made under any execution, (except for taxes, or debts 
due this State,) any defendant therein, upon delivering to 
the officer holding such execution, a written suggestion that 
there is some irregularity,” &c. No levy was made upon this 
execution, and, consequently, the case does not come within the 
statute, and, therefore, no summary judgment can be rendered 
on the bond. It only applies to levied executions. 

So that, whether the statute be constitutional or not, 
quacunque via data, the judgment is wrong. 








W. H. Barnes, contra. 


B. F. SAFFOLD, J.—The question presented by the 
assignment of errors, is the validity of a judgment ren- 
dered in the circuit court of Tallapoosa county, at the 
spring term, 1866, of the court, against the obligors to a 
bond taken under the provisions of section 19, of “‘An act 
to regulate judicial proceedings,” approved December 10th, 
1861. The section referred to, recites that any defendant 
in execution, when a levy has been made, may deliver to 
the officer holding the execution a written suggestion that 
there is some irregularity or illegality in the execution, or 
in its issue, or in the proceedings under it. Having done 
this, that he should have a right to supersede the exect- 
tion by giving bond in double the amount of the execution, 
payable to the plaintiff, conditioned to pay the amount of 
the execution, and the interest and costs, if the suggestion 
is not established as true. The court is to try any issue 
made up, as to the truth of the suggestion, and an appeal 
is allowed at any time within six months from the rendition 
of the judgment. 

The suggestion is not required to be true, nor is it to 
contain matter of defense available by any law or rule of 
practice. It may be anything whatever. It subserves its 
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purpose in defeating the execution. It delays the plaintiff, 
while it tantalizes and injures the defendant. 

This subject is elaborately discussed by this court in 
Ex parte Pollard and Ex parte Woods, (40 Ala. 77,) in de- 
termining the constitutionality of exactly similar provisions 
of “An act to regulate judicial proceedings,” approved Feb- 
ruary 20th, 1866. It is unnecessary to repeat here, what 
is there so well said. 

The 19th section of the act of 1861, being in violation 
of the constitutional requirement, that right and justice 
shall be administered without delay, and that no law im- 
pairing the obligation of contracts shall be made, the bond 
taken and the judgment rendered on it in compliance with 
the section, are void. 

The judgment of the circuit court is reversed. 

As no further action can be taken on the bond, the cause 
is not remanded. 





HANNAH’S Ex’r vs. LANKFORD’S Apm’x Er AL. 


[BILL IN EQUITY, TO SET UP AND ENFORCE VENDOR’S LIEN, FOR PURCHASE- 
MONEY OF LAND. ] 


1. Payment of note due estate, to sole legatee; when will bar executor’s right 
to recover.—The executor of a will can not recover from the payor, the 
amount of a note, the property of the estate, which had been previ- 
ously paid by such payor, to the sole legatee of the estate, during life 
or widowhood, when the estate was not in debt, and there was no pend- 
ing administration. 


AppEaL from the Chancery Court of Calhoun. 
Tried before the Hon. S. K. McSpappEn. 


Tus was a bill in equity, by R. C. Hannah, as executor 
of the last will and testament of Mansel M. Hannah, de- 
ceased, against the administrator and heirs of Thomas K. 
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Lankford, deceased, and sought to set up and enforce an 
alleged vendor’s lien on certain land of the deceased, for 
the unpaid purchase-money. The bill was based upon the 
following facts: Appellant’s testator, in 1863, sold to ap- 
pellee’s intestate, Thomas K. Lankford, deceased, a tract 
of land in Calhoun county, Alabama, receiving in payment 
therefor, $2,750 in Confederate money and a note for $1,000, 
the remainder of the purchase-money, and falling due 25th 
December, 1864, which it was agreed, was to be discharged 
in Confederate currency. A deed was duly executed to 
said lands, and Lankford entered into possession thereof, 
and so continued, until his death in 1864, since which time, 
his widow and children have held possession of the same. 

In 1864, Mansel M. Hannah died, leaving a will, which 
was “filed in the probate court December 19th, 1864,” and duly 
proven and admitted to probate and record, on the 28th of 
March, 1866. The will bequeathed all of his real and per- 
sonal property to Susan S. Hannah, his wife, “during her 
widowhood or natural life,” and appointed her executrix, 
and R. C. Hannah, executor. 

It was agreed, “that Camilla Lankford, the widow and 
administratrix of said Thomas Lankford, deceased, at the 
request of Susan S. Hannah, (who was the widow of Mansel 
M. Hannah, deceased, and his sole legatee, and the person 
nominated in said will as executrix, with R. C. Hannah, 
executor,) paid said note and the accumulated interest 
thereon, in Confederate money, in 1865, about the 5th day of 
May.” It was also admitted, that “R. C. Hannah, the 
complainant, was the only executor named in the bill, who 
has qualified, and that he qualified on the 28th of March, 
1866.” 

The bill alleges that the payment to Mrs. Hannah was 
unauthorized, and was no payment whatever, of the debt 
due the estate ; that the debt is still due and unpaid ; and 
that complainant, as executor, has a vendor's lien on the 
land for such unpaid purchase-money ; and prays that said 
sum, due by said complainant, be decreed to be a lien on 
said lands, and that in default of payment on a given day, 
said lands be sold to satisfy the same. The bill does not 








ween 
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allege that the estate is in any way indebted, nor in any 
way refer to its condition. 

The appellees demurred to the bill for wavt of equity. 
The chancellor sustained the demurrer and dismissed the 
bill, “ but without prejudice,” &e. 

The decree of the chancellor is now assigned as error. 


Eis & CaLpwELL, for appellant, insisted that the 
chancellor erred : 

1. In deciding that Mrs. Hannah, widow of the testator, 
had authority to receive payment of the debt in question 
and thereby discharge the debt and lien. 

2. That a payment in Confederate treasury notes on the 
5th of May, 1865, was no discharge of the indebtedness. 

To the first petition we say that, after the death of M, 
M. Hancock, there was no one authorized or empowered 
to collect debts due the testator, and thereby discharge 
creditors of the estate. This we understand to have been 
the old law ever since the old case of Cleveland v. Chandler, 
3 Stewart, 489. 

But it is insisted, under the authority of Johnson v. Lang- 
mire, 39 Ala. 145, that the widow of the testator had a 
right to collect the debt in question, because she was the 
principal legatee under the will; but it will be observed 
that the court in that case confine the authority of collect- 
ing such debts to the sole legatee. But we insist that 
Mrs. Hannah is not sole legatee, and, therefore, the rule of 
the foregoing case cannot be applied to the case at law. 

To the second position, we say that the mere taking of 
the note by the representative of Lankford, was no dis- 
charge of the debt; it is well settled by many decisions of 
our court, that a note is merely the evidence of the debt, 
and unless the note was surrendered up on a good and 
valid consideration, it would not discharge the indebted- 
ness. 

Now, this court must judicially know, that Confederate 
treasury notes, on the 5th of May, 1865, were of no value: 
It is a historical fact, of which the court must take notice, 
that General Lee surrendered his forces on the 9th of 
April, 1865, near one month before this pretended payment 




















166 FORTY-THIRD ALABAMA. 


Hannah’s Ex’r v. Lankford’s Adm’x et al. 





was made ; and it is further known, that the military de- 
partment to which Alabama belonged, was surrendered 
about the Ist of May, 1865.—See the case of Jeffreys v. 
The State, 39 Ala. 

It follows, therefore, that the money, for which the note 
in question was surrendered up, was wholly worthless on 
the 5th of May, 1865, and no valid consideration passed to 
Mrs. Hannah for giving up said note, and if so, the debt 
was not discharged, and complainant is entitled to enforce 
the same, by way of lien, upon the land set forth in the 
bill. 

When we consider the want of authority in Mrs. Han- 
nah to receive payment of debts due the estate and dis- 
charge creditors, in connection with the time when this 
pretended payment was made and money received, the 
court will have no hesitance in holding that the transaction 
between Mrs. Hannah and the representative of Lankford, 
did not amount to a payment of the thousand dollar note 
given for the land, and the complainant still has his ven- 
dor’s lien upon the land set forth. 


Foster & Forney, contra. 


B. F. SAFFOLD, J.—Against the executor of her hus- 
band’s will, in the absence of any indebtedness of the 
estate, Mrs. Hannah could give a valid receipt. There is 
no averment in the bill that the money was needed to pay 
the debts. She was the sole legatee during her life or 
widowhood, and there was no pending administration. 
Johnson, Adm’r, v. Longmire, 39 Ala. 143; Gardiner et al., 
Ex’rs,v. Gantt et al., 19 Ala. 666; Cleveland et al., Ex’rs, v. 
Chandler, 3 Stew. Rep. 489. 

The bill, in view of the facts stated, cannot be main- 
tained. The decree of the chancellor dismissing the bill 
without prejudice, is affirmed. 
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MOODY vs. FINDLEY. 
[CONTEST OF ANSWER OF GARNISHEE.] 


Accommodation drawers, acceptors, and endorsers; what will make co- 
sureties. Accommodation drawers, acceptors, and endorsers, are not 
made co-sureties by § 3070 of the Revised Code. There must be some 
agreement, express or implied, to be such, to render them liable as 
such. 


APPEAL from the Cireuit Court of Tuskaloosa. 
Tried before the Hon. Wm. S. Mupp. 


THE appellant, Washington Moody, having commenced 
suit against Nelson Davenport, in the circuit court of 'Tus- 
kaloosa, obtained process of garnishment against Murchi- 
son Findley, the appellee, who answered, denying any 
indebtedness to the defendant, said Davenport. The 
appellant contested the answer and tendered the following 
issue : “That the garnishee was indebted to the defendant 
because the said defendant, Davenport, and the garnishee, 
had severally endorsed a bill of exchange drawn by David 
L. Durden on himself, on the 28th day of February, 1861, 
for the accommodation of said Durden, for the sum of 
$268 34, payable eleven months after date; that the bill 
was duly protested for non-payment, of which the garni- 
shee had notice ; that suit was brought on the bill against 
defendant, judgment recovered, and execution issued, and 
that the sheriff had, by a sale of defendant’s property on 
the 4th day of December, 1866, collected $384 28, and 
that said Durden is insolvent.” 

The garnishee, Findley, demurred to this issue. “ Ist. 
Because it does not show a state of facts, which, if true, 
show an indebtedness of garnishee to defendant. 2d. It 
does not show in what respect the answer is untrue. 3d. 
It does not aver an indebtedness of the garnishee. 4th. 
It does not aver that the accommodation endorsers were 
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securities, as between themselves, or that they were bound 
to contribute as between themselves.” 

The court sustained this demurrer, and the appellant 
declining to amend his pleadings, or tender any further 
issue, judgment was rendered against him for costs, to 
which ruling and judgment of the court the appellant 
excepted, and here assigns for error, the action of the court 
below, in sustaining the demurrer, and rendering judgment 
against him for costs. 


WasHINGTON Moopy, pro se. 
Van HooseE & PowELt, for appellee. 


[No brief came into the hands of the reporter.] 


B. F. SAFFOLD, J.—It has been frequently decided by 
this court, that accommodation endorsers, as between 
themselves, are liable in the order in which they endorse, 
unless there is some agreement, express or implied, to be 
liable otherwise.— Abercrombie et al. v. Conner, 10 Ala. 293 ; 
Spence v. Barclay, 8 Ala. 581; Brahan & Atwood v. Rag- 
land et al., 3 Stew. Rep. 247. It was held in Stodder, Ex’r, 
v. Cardwell, 20 Ala. 223, that an accommodation endorser 
of a bill of exchange was not entitled to a summary judg- 
ment, on motion against his principal, under the act of 
1821, Clay’s Dig. 531, § 3, because it would establish an 
entirely new rule respecting the extent of the liability of 
endorsers, as between themselves. . 

Section 3070 of the Revised Code does not change the 
liability of accommodation drawers, acceptors or endorsers. 
It does not make them co-sureties, in the absence of any 
agreement, express or implied, to be such. But when 
there is such an agreement, it extends to them the sum- 
mary remedy therein afforded to sureties. 

The judgment of the circuit court sustaining the 
demurrer, being consonant with the views we have ex- 
pressed, is affirmed. 
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ALABAMA & TENNESSEE R. R. R. CO. vs. BURNS, 
McKIBBIN & CO. 


[ASSUMPSIT ON ACCOUNT.] 


Railroad director ; summons and complaint against railroad company, on 
whom may not be served.—A director of a railroad company is not such 
a head or managing agent thereof, as upon whom a summons and com- 
plaint may be served. 


APPEAL from Circuit Court of Talladega. 
Tried before Hon. Joun HENDERSON. 


ASsUMPSIT, on account stated by Burns, McKibbin & Co., 
against the Alabama & Tennessee Rivers Railroad Com- 
pany. The sheriff's return of service was as follows: 
“ Received, January 7th, 1867. Executed by serving a 
copy on Maj. James Isbell, one of the directors of said 
road, February 25th, 1867. N. A. Plowman, sheriff, by 
F. M. Shouse, deputy.” 

On the trial, as shown by the bill of exceptions, “ before 
any appearance was made or entered by the defendant, 
John T. Heflin, an attorney of the court, as amicus curie, 
moved the court to vacate, and quash and set aside the 
return made by the sheriff, on the summons and complaint, 
on the ground that said service and return, as it purported 
to be, could not be made legally, for the reason thai the 
said James Isbell, named in said return, was not at the 
time of service of the same, the president “ or other head 
officer of said defendant, and was not a secretary, cashier, 
or managing agent thereof, nor in the employment thereof ; 
thereupon, the court permitted the plaintiff to show by 
parol proof that said James Isbell was, at the time of the 
said service, a member of the board of directors of a 
private corporation, by the name of the Alabama & Ten- 
nessee Rivers Railroad Company; that said company 
owned a railroad extending from Selma, Dallas county, 
Ala., to and through Talladega county, Ala. The defend- 
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ant objected to each divisible part of the ‘evidence, as the 
same was offered, the objections so made being severally 
overruled ; to all of which rulings and decisions of the 
court, severally as made, the defendant excepted. The 
- court then overruled the motion to quash the service and 
return of the sheriff on the summons and complaint, and 
the defendant excepted.” 

The bill of exceptions set out the other pleas and the 
evidence at length, but in the view of the case taken by 
the court, it is unnecessary to refer further to them. The 
plaintiff recovered a judgment against defendant for 
$628 80. 

The appellant assigns, among other things, as error, 
“the refusal of the court to quash the — s return to 


the leading process.’ 


J. B. Marti, for appellee.—1. The court committed no 
no error in overruling the motion to quash and set 
aside the service of the summons and complaint. The 
Statute, § 2569, Revised Code, provides that the process 
may be executed by delivering “a copy to the president 
or other head thereof,” “secretary, cashier, or manag- 
ing agent thereof.” James Isbell, the party upon whom 
this process was served, was, at the time of its service, 
a member of the board of directors of appellant. 
The directory of a corporation is the /ead (properly) 
thereof. They control it in all of its operations, and are 
its business agents. It is che directory that gives direetion 
and activity to all the operations of the body corporate ; 
all other agencies necessary to the operations of the 
objects and purposes of the corporation, are subservient 
and subordinate to the board of directors, and are merely 
employees for a reward; each member of the board of 
directors is an integral of the whole, and each one is a 
managing agent for the business operations of the incor- 
‘poration, subject to the action of the whole; hence, a 
service upon a director is good, either as “other head 
thereof,” maintained in the statute, or as managing agent. 


Joan T. HEFLIN, for appellant.—That the court erred in 
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overruling the motion to quash the sheriff's return; the 
statute under which the service was held good, is 
found in the Revised Code, § 2568, which provides that 
“when the suit is against a corporation, the summons 
may be executed by delivering a copy of the summons - 
and complaint to the president or other head thereof, 
secretary, cashier, or managing agent thereof.” This pro- 
vision of the Code does not authorize service on a director 
of an incorporated company to operate as notice to the 
company, for the same reason that a director is not “the 
president, secretary, cashier, or managing agent of the 
corporation,” as it has been judicially ascertained that a 
director, as such, is not an agent of a corporation.— Heirs 
of Holman v. Bank of New York, 12 Ala. 369. 

The sheriff’s return should have been quashed, as it does 
not purport to have been made by delivering the copy to 
an agent or officer of the Alabama & Tennessee Rivers 
Railroad Company, but to James Isbell, one of the directors 
of said road. Said road is not a party to the suit, and this 
return does not purport to have given notice to any officer 
or agent of the defendant in the suit. 

In suits against corporations, the only persons that can 
be served under § 2568, of the Code, are the president or 
other head officer of the corporation, the secretary, cashier, or 
a managing agent of the corporation ; and the service should 
be made on the ofticers in the order in which they are named 
in the statute ; first on the president or other head officer 
of the corporation, if to be found ; if he is not found, then 
on the secretary or cashier, if to be found; if neither are 
found the service may be made on a managing agent. To 
authorize service on a subordinate ofticer, the sheriff’s return 
should show that the president or head officer could not be 
found, and to permit service on a managing agent the return 
should show that the president, secretary or cashier could 
not be found.—Fee v. The Big Sandy Iron Co., 138 Ohio 
State Rep., 563. 

The court erred in receiving parol evidence that Isbell 
was a director of the company.—Huwrst v. Montgomery & 
West Point R. R. Co., 9 Ala. 518. 


The court erred in receiving parol evidence of the exist- 
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ence of the corporation ; such evidence not having been 
admitted by appearance or plea, the same could not be 
proven by parol. A corporation cannot exist by parol, and 
can only exist in virtue of statutes and records ; hence, its 
existence can only be shown by documentary evidence.— 
Welland Canal Co. v. Hathaway, 8 Wendell, 480; Morgan 
c& Patrick v. Smith, 7 Ala. 187, and authorities cited in the 
opinion. 


B. F. SAFFOLD, J.—It is sufficient to determine the 
first assignment of error. The others may not arise on 
another trial of this case. 

The summons and complaint were executed on James 
Isbell, one of the directors of the railroad company. A 
director of a railroad company is not such a head or man- 
aging agent thereof, as is intended by section 2568 of the 
Revised Code. He can attend to no business of the com- 
pany himself. There must be enough of the directory 
present to constitute a quorum, and they must meet at a 
time and place at which every other director may attend. 
It is only in such a meeting, that he is an officer of the 
company. The appellant was not in court, and the return 
of the sheriff should have been set aside. 

The venue was properly laid in Talladega county. The 
defendant had property there and a place of business, and 
the road ran through the county. This was all it had in 
any other county, to constitute residence. 

The judgment of the circuit court is reversed, and the 
cause remanded. 
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SANDERS et at. vs. CABANISS. 


[MOTION TO REMAND CAUSE, PENDING APPEAL IN THIS COURT. ] 


1. Fifth section of act, approved December 17th, 1868 ; unconstitutionality 
of.—The fifth section of the act, entitled ‘*‘ An act to declare void certain 
judgments, and to grant new trials in certain cases therein mentioned, 
and to repeal §§ 2876 and 2877 of the Revised Code of Alabama,” ap- 
proved December 17th, 1868, is unconstitutional and void, because it 
violates the 3d article of the constitution. In its passage the legislature 
exercised a judicial, not a legislative power. 

2. Judicial power ; what is.—The power to render judgments and decrees, 
and to declare them void, or to set them aside and grant new trials and 
rehearings, is a judicial power, and can not be exercised by the legis- 
lative department of the government. 

3. Appeal; what may be determined by this court, on.—When a case is 
properly in this court by appeal, the court may hear and determine any 


callateral, incidental question arising in the case, showing that the ap- 
peal should not be further prosecuted in this court. 


AppEAL from the Chancery Court of Madison. 
Heard before the Hon. 8. K. MoSpappen. 


THis was a motion by the appellants, to remand this 
cause to the chancery court of Madison; the decree ap- 
pealed from having been opened, and the cause re-instated 
upon the docket by said court, upon their motion, since the 
appeal to this court. The other facts of the case will be 
found in the opinion of the court. 


BeEtrnE & GorDON, pro motion. 
Wa ker & BRICKELL, and Roprnson & WALKER, contra. 


[No briefs came into the reporter’s hands. | 


EK. W. PECK, C. J.—On the 21st day of February, in 
the year 1866, the appellee and Charles P. Cabaniss, as 
executors of the last will and testament of Samuel Town- 
send, deceased, filed their bill of complaint in the chancery 
court of the 29th district, in the northern chancery division 
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of this State, composed of the county of Madison, against 
the appellants, William W. Sanders, executor, and Virginia 
H. Markham, executrix of the last will and testament of 
Samuel C. Townsend, deceased, and against the said Vir- 
ginia H. Markham, in her own right, and John Markham, 
her husband. 

The object of the bill was to set up and enforce a lien 
on certain lands described in the bill of complaint. 

The defendants were brought into court by summons, 
and plead to, and answered the complainants’ said bill of 
complaint. 

Such proceedings were had in the case, that at the June 
term of said court, in the year 1868, the same was submit- 
ted for a final decree, and, by consent, was held up for de- 
cision in vacation, as of said June term ; a final decree was 
made, and on the eleventh day of August, in the year 1868, 
was filed in the office of the register of said court. 

By this decree a lien was adjudged and decreed to exist 
on said lands, to the sum of twenty-four thousand nine 
hundred and twenty-five dollars and twelve cents, and un- 
less that sum, with the interest and costs of suit, were paid 
by the first day of October, in the said year 1868, by the 
appellants to the appellee, the said Septimus D. Cabaniss, 
as executor, &c., (his co-executor, Charles P. Cabaniss, 
having resigned before the bill was filed, leaving him sole 
executor,) the register should proceed to sell said lands at 
public outcry, to the highest. bidder for cash, and out of 
the proceeds of said sale, should first pay the costs of 
suit, and then pay to said complainant, executor, &c., as 
aforesaid, his debt and interest, &c., and the remainder, if 
any, bring into court, at the next term thereof. 

From this decree, the appellants, on the 28th day of No- 
vember, 1868, appealed to this court, and on the 4th day of 
January of this present year, filed the transcript with the 
clerk of this court, and assigned sundry errors on the same. 

After this appeal was taken, to-wit, on the 17th of De- 
cember, in the year 1860, an act of the general assembly 
of this State was passed and approved, entitled, “ An act to 
declare void certain judgments, and to grant new trials in 
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certain cases therein mentioned, and to repeal §§ 2876 and 
2877 of the Revised Code of Alabama.” 

After the passage and approval of this act, the appel- 
lants, at the present term of this court, to-wit, on the 6th 
day of January, entered upon the motion docket a motion 
to remand this cause, upon the ground that on the Ist day 
of January, 1866, an order was granted by the chancellor 
of the fifth chancery district, (being the same as chancery 
district twenty-nine, in which the bill of complaint was 
filed,) northern chancery division of Alabama, whereby 
said decree in said cause was opened, and the same re-in- 
stated upon the docket for further action, at the next term 
of said chancery court. 

A certified transcript of said order, opening said decree, 
&ec., was submitted and filed as the basis of said motion, 
together with a copy of the sai} act of the general assem- 
bly, under which the order was made by the chancellor. 

This motion was made under the 5th section of said act, 
and the said transcript of said order, opening said decree, 
&ec., shows that the application, for that purpose, was ac- 
companied with an affidavit that the cause of action did 
originate prior te the 25th day of May, 1865. 

This motion was fully argued by the counsel of both the 
parties, on the first motion day of this term. 

It was resisted by the counsel of the appellee, upon the 
ground that the said act of the general assembly, under 
which the application of the chancellor was made, and by 
virtue and authority of which he made the order, opening 
said decree, is unconstitutional and void. 

The first matter to be decided is, whether the question 
arising on the motion, the validity of the said act, is before 
the court in such a shape that we can consider of, and de- 
termine it. If the said act is constitutional and valid, then 
the said order of the chancellor, opening the said decree 
and re-instating the cause upon the docket in his court for 
further action, &c., is a legal order, and if a legal order, 
then there is now no final decree in that court, to be either 
affirmed or reversed by this court. We can with no pro- 
priety proceed to hear and determine the appeal in this 
case, if the decree on which the appeal was taken has, by 
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reason of some matter or cause arising since the appeal 
was taken, ceased to have any existence. The case being 
in this court regularly by appeal, a majority of the court 
hold that we may hear and determine any collateral, inci- 
dental question, arising in the case, showing that the ap- 
peal should not be further prosecuted in this court—in 
other words, that, in fact, there is no longer any final decree 
in the court below, and, consequently, none in this court, 
to be either affirmed or reversed—and for that reason, to 
proceed to hear the case, and to affirm or reverse a decree 
that has ceased to have any legal existence, would be alto- 
gether a vain act. 

The order, in the court below, opening the final decree, 
which had been there rendered, is not a final order or de- 
cree in the case, but merely interlocutory in its character ; 
it does not determine, or pretend to determine, in any way, 
the merits of the case; its operation has more nearly the 
effect of a new trial at law, than anything to which we can 
compare it; it opens the whole case, and gives the appel- 
lants a new hearing, a new trial, on the merits; such a de- 
cree has none of the characteristics of a final decree, which 
always substantially puts an end to the cause, by granting 
relief, or dismissing the bill. 

In not being, then, a final decree, no appeal can be taken 
on it; for these reasons, a majority of the court have de- 
termined to consider and dispose of the motion on its 
merits. We believe it of the utmost importance, not only 
to the parties litigant, but also to the whole people, tq have 
the validity of said act settled and determined as soon as 
practicable. If the act is invalid, an early knowledge of 
that fact will prevent much fruitless litigation, trouble and 
expense, as well as save the courts much unprofitable and 
unnecessary labor. If valid, then the parties seeking re- 
lief under the act, can go on without doubt or embarrass- 
ment, and without the delay and trouble of having, in every 
case, perhaps, to meet and settle questions as to the con- 
stitutionality and validity of said act. 

We, therefore, proceed to the consideration of the main 
question made on said motion, to-wit, the constitutionality 
and validity of said act, or so much as is necessary to de- 
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cide this motion. The act is entitled “An act to declare 
void certain judgments and to grant new trials in certain 
cases therein mentioned, and to repeal §§ 2876 and 2877 of 
the Revised Code of Alabama ;” the act was approved De- 
cember 17th, 1868. It consists of seven sections, but it is 
only deemed necessary to set out here the fifth section 
thereof, the section upon which the motion is founded, the 
validity of which must be sucessfully maintained, or the 
appellant’s motion must be overruled. This section is in 
the words and figures following : “Sec. 5. Be it further en- 
acted, That any judgments or decrees rendered since the 
25th day of May, 1865, when the original cause of action 
originated prior to that date, such judgment or decree shall 
be opened on application as hereinbefore provided, accom- 
panied with an affidavit that such cause of action did origi- 
ginate prior to the 25th day of May, 1865.” The wordsin 
this section, “on application as hereinbefore provided,” 
manifestly refer to the third section of the act, which shows 
the application may be made to the judge of the court 
having jurisdiction, in term time or in vacation. 

The appellee’s counsel resists the motion upon the ground 
of the invalidity of said act. He insists that the act, es- 
pecially the fifth section thereof, is unconstitutional and 
therefore void, because it is in conflict with—1st. the third 
article of the constitution of this State, which is entitled, 
“Distribution of Powers of Government.” Section 1st says, 
“ The powers of the government of the State of Alabama 
shall be divided into three distinct departments, each of 
which shall be confided to a separate body of magistracy, 
to-wit : Those which are legislative, to one; those which 
are executive, to another; and those which are judicial, to 
another. 

Section 2d declares, “ no person, or collection of persons, 
being of one of those departments, shall exercise any power 
properly belonging to either of the others, except in the 
instances hereinafter expressly directed or permitted.” 

II. He says it is void, because it is in conflict with the 
8th section of the bill of rights, which declares that no per- 
son “ shall be deprived of his life, liberty, or property, but 
by due process of law.” 

13 
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III. He insists that the said act is also void, because it 
is a law impairing the obligation of contracts. 

1. We proceed now to the examination of the first objec- 
tion to the validity of the said act—to-wit, that it is in con- 
flict with the third article of the constitution of this State. 
It is, in this motion, only necessary for us to consider 
whether the fifth section of the act is valid or void, as the 
motion is founded, or rather depends upon that section. 
The arguments of counsel were mainly confined to the con- 
sideration of said section ; the third section being referred 
to, only to show that the application to open the decree, as 
was done in this case, might be made to the chancellor in 
vacation. The latter part of said third section says, the 
application may be made to the judge of the court having 
jurisdiction, in term time or vacation. 

If in passing this fifth section, the general assembly ex- 
ercised a judicial, and not a legislative power; then we 
have no choice left to us in the matter, but are bound to 
declare it void, as it certainly does not fall within the ex- 
ception contained in the second section of said third article- 
All the powers of the government, under the constitution, 
belong properly and exclusively to either the one or the 
other of the departments named, and none of said powers 
can be both judicial and legislative. 

In the highest sense, God is the source and fountain of all 
power, but in free governments all political power is in the 
people, and can only be derived from them ; and is exercised 
by them, either immediately in their assemblies, or by those 
to whom they have been pleased to delegate it. In pure 
democracies, the people may immediately, and generally do 
make, judge of, and execute the laws ; they prescribe rules 
of action, try and condemn those who violate them, and 
execute their own sentences or judgments. 

All who have any correct knowledge of history, know 
how apt such governments are to act hastily and without 
sufficient deliberation, being often times moved by their 
prejudices and passions, inflamed by their public orators, 
and in this way are very often guilty of the grossest injus- 
tice, cruelty and despotism. But few, if any, such govern- 
ments now exist; the little government of San Marino, in 
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the mountains of Italy, may, perhaps, be one. In free rep- 
resentative governments, like those established by our own 
people in the United States, the powers of government 
have been delegated, and are exercised by those to whom 
they have been intrusted, and their acts, to be valid, must 
be performed in the way and manner prescribed, and in no 
other way. In this country it is our peculiar happiness, 
and our rights and liberties are thereby guarded and pro- 
tected, to live under constitutional governments ; these gov- 
ernments are made and instituted by the people, and exist 
under written constitutions, framed and made by them- 
selves. In these constitutions, the powers of government, 
generally, and it may be in all of them, as in our own State, 
are committed to three separate and distinct departments, 
the legislative, the executive and the judicial; and each 
one of these distinct departments can only exercise the 
powers properly belonging, and expressly delegated to it, 
under, and by the constitution ; and each one is expressly 
prohibited from exercising any of the powers belonging to 
either of the others, unless it is so expressly provided in 
the constitution. 

It would be a clear violation of this article of the con- 
stitution, for the legislative department to exercise the ex- 
ecutive and judicial powers, or either of them; or the ex- 
ecutive to exercise the legislative and judicial powers, or 
either of them ; or the judicial department to exercise the 
legislative and executive powers, or either of them. The 
wisdom of so separating the powers of government, and of 
keeping them distinct, and committing them to separate 
bodies of magistracy, is manifested by the fact that it is 
so done, as far as we now remember, in all the constitutions 
of the several States. It is a separation necessary to pro- 
mote the peace and safety of the people, and to protect 
both the people and the constitution itself. If either of 
these departments encroach upon, or exercise any of the 
powers committed to the others, or either of them, their 
acts are utterly null and void. 

The language of this third article of the constitution is 
so plain and unambiguous as to leave, as it would seem, 
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no room for interpretation or explanation, and but little, if 
any difficulty has ever existed, when it was once ascertained 
that a particular power was a power belonging to one of 
the departments ; then it was clear it could not be exercised 
by either of the others. For example, if it was a judicial 
power, then it could not be exercised by either the legisla- 
tive or executive department. 

The lines of separation, however, some times approach 
so near to each other, that, in some cases, it requires great 
precision to determine where the true line of separation is ; 
that is, to determine whether a particular power is a legis- 
lative or a judicial power. On this subject there is much 
said in both the text books and the decided cases, but there 
is great agreement of opinion in all of them. 

Mr. Cooly, in his late and approved work on Constitu- 
tional Limitations, speaking of the difference between the 
departments of governments under State constitutions, and 
the powers they respectively exercise, and what are judi- 
cial, and what legislative powers, and that these powers 
can only be exercised by the proper department, says; 
“The difference between the departments undoubtedly is, 
that the legislature makes, the executive executes, and the 
judiciary construes the law.” Again, “ the legislative power 
extends only to the making of the laws, and in its exercise it 
is limited and restrained by the paramount authority of the 
federal and State constitutions.” Also, that “that is not 
legislation which adjudicates in a particular case, and pre- 
scribes the rule contrary to the general law, and orders it 
to beenforced.” And also, that “it is the province of judi- 
cial power to decide private disputes between, or concern- 
ing persons, and of the legislative power to make laws for 
the benefit and welfare of the State.” Again, “that as 
the legislature cannot set aside a construction of the law, 
already applied by the courts, to actual cases, neither can 
it compel the courts for the future to adopt a particular 
construction of a law which the legislature permits to 
remain in force ; to declare what the law is, or has been, is 
a judicial power ; to declare what the law shall be, is legis- 
lative ;’ that “one of the fundamental principles of all our 
governments is, that the legislative power shall be separate 
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from the judicial.” These quotations, and much more on 
the same subject, may be found on pages from 91 to 95, 
with many reported cases, referred to in the notes, to sus- 
tain the text. 

Mr. Sedgwick, in his valuable book on statutory and 
constitutional law, from pages 166 to 170, says: “The 
legislature is to confine itself to making laws, and cannot 
make decrees or determine private controversies. It has been 
said, that which distinguishes a judicial from a legislative 
act is, that the one is a determination what is the existing 
law in relation to some particular thing already done or 
happened, while the other is a predetermination of what 
the law shall be, for the regulation and government of all 
future cases falling under its provisions. This, like other 
definitions on this subject, may be defective ; but the gene- 
ral idea is correct, and the efforts of the courts to repress 
the State legislatures within their proper limits, are very 
curious and instructive.” Again he says: “ It is difficult to 
classify these objectionable laws, but they will be found 
generally to range under three heads: First, where the 
legislature, by a special act, has sought to dispense with a 
general law in favor of an individual; second, where the 
act is one of legislation for a particular case ; , third, where 
the act is in its nature judicial—that is, seeks ‘to influence 
directly or indirectly, the determination of private contro- 
versies. In these cases the judiciary have, with an intelli- 
gence and firmness that do them great honor, frequently 
interposed to arrest the operations of the State legisla- 
tures; and the legislatures, with equal intelligence and 
virtue, have, in a great majority of cases, recognized the 
wisdom and propriety of the judicial interference, and 
have, without contest or reluctance, made their action con- 
form to the decisions of the courts.”’ 

The author then refers to several cases, under the three 
heads above named, where objectionable legislation and 
laws are classified. He says: “In Vermont, an act of the 
assembly releasing a debtor imprisoned, on execution at 
the suit of a party, from his imprisonment, and freeing his 
body from arrest for a limited time, has not the character- 
istics of a law, and is void.” Again, “in the same State, 
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a special act of the legislature, granting to a party the 
privilege of an appeal from a decision of the commissioner 
on claims of an insolvent estate, after the time allowed by 
law for taking appeals, in such cases, is void, as being ‘ in 
the nature of a sentence or decree, rather than a law, 
wholly retrospective in its operation, and taking away 
vested rights.’ ” 

So in Massachusetts, “it has been held that a resolve 
of the legislature, empowering a judge of probate to take 
an administration bond, in a mode differing from that pre- 
scribed by the general laws of the commonwealth, ¢s not 
imperative ; and that, if it were, it would be unconstitu- 
tional.” 

In Bates v. Kimball, 2 Chip. 77, it is decided that an act 
of the legislature granting an appeal beyond the time 
allowed by law, is a decree rather than a law, and therefore 
void. In Crane v. Meginnis, 1 Gill & Johnson, 463, it is 
held that an act of the legislature, granting a divorce and 
giving alimony to the wife, is an exercise of judicial powers, 
and for that reason, void. Soin Hdwards v. Pope,3 Scam. 
565, it is decided that an act by a State legislature, declar- 
ing that a widow is entitled to dower, is a judicial determi- 
nation, and void. So in Lane v. Dorman, 3 Scam. 238, it 
is determined that an act of a State legislature authorizing 
a party to sell so much of the lands of a deceased person, 
as would be sufficient to raise a given sum of money, and 
directing the same to be applied to the extinguishment of 
certain claims against the estate of the deceased, is a 
judicial act, and as such, unconstitutional and void. In 
Burt et al. v. Williams, 24 Arkansas, 91, it is decided that 
“so much of an act of the legislature of that State, ap- 
proved Ist December, 1862, as provides ‘ that all suits at 
law, or in equity now pending, or hereafter to be com- 
menced, in any of the courts of this State, shall be con- 
tinued until after the ratification of peace between the 
United States and the Confederate States,” is unconstitu- 
tional; the continuance of criminal suits, directed by the 
act, being in violation of the constitutional right of the 
accused to aspeedy trial. And the continuance of all civil 
suits, being in violation of the constitution, which prohibits 
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the passage of any law impairing the obligation of con- 
tracts; that “granting a continuance is exclusively a judi- 
cial act, and is not a proper subject, or legitimate use, of 
legislative authority. In Lewis et al. v. Webb, adm’r, 3 
Greenl. 326, it is determined that the legislature have no 
authority by the constitution, to pass any law or resolve, 
granting an appeal or a new trial, in any cause between 
private citizens, or dispensing with any general law in any 
particular case; that if the legislature undertake to exer-. 
cise judicial power, they invade the province of the judi- 
ciary, because the constitution and the laws have placed 
all judicial power in other hands. In the opinion in this 
case by Millen, C.J., he asks the question—“ Can the legis- 
lature, by a mere resolve, set aside a judgment or decree of 
a judicial court, and render it null and void ?” and answers 
it as follows: “ This is the exercise of power common in 
courts of law; a power not questioned; but it is one 
purely judicial in its nature and consequences. It is one 
of the striking and peculiar features of judicial power, that 
it is displayed in the decision of controversies between con- 
tending parties, the settlement of their rights, and redress 
of their wrongs. But it is urged, that the resolve is not 
liable to objection on constitutional ground; that the 
authority exercised by the legislature, is not in any degree 
judicial ; that the resolve goes no further than to authorize 
a re-examination of the cause, to empower one judicial 
court to review the proceedings of another judicial court, 
by way of appeal, and thus to do complete and final justice 
to all concerned. It is true, the resolve does not in terms 
purport to transfer property directly from one man to 
another, by mere legislative authority ; but it professes to 
grant to one party in a cause which has been, according to 
existing laws, finally decided, special authority to compel 
the other party, contrary to the general law of the land, to 
submit his cause to another court for trial, the consequence 
of which, may be the total loss of all those rights, and all 
that property which the judgment complained of had 
entitled him, and those claiming through, or under him, to 
hold and enjoy ; that is to say, it professes to accomplish 
in an indirect and circuitous manner, that which the existing 
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laws forbid, and which, by a direct and legal cause, cannot 
be attained, and to perform an act respecting a cause 
between party and party; an act, therefore, of a judicial 
character in the simple form of legislation.” In principle, 
there is no real distinction between the case here cited and 
the one under consideration ; but the case under consid- 
eration, in its features, is altogether a plainer and a more 
decided case of legislative encroachment, than was either 
attempied or intended by the resolve of the legislature of 
the State of Maine, which gave rise to the case, from the 
opinion on which the above quotation is made. In the 
case of Young v. The State Bank, 4 Indiana, 301, it is 
decided that the granting of a new trial is a judicial act, 
and that it could not be granted by an act of the legisla- 
ture. In the case of Taylor v. Place, 4 Rhode Island, 324, 
it is held that a vote of the general assembly opening judg- 
ments, obtained in the court of common pleas, in order to 
let in amendments, &c., is an act of judicial power, in the 
constitutional sense, and therefore void. In the case of 
The State of Pennsylvania v. The Wheeling and Belmont 
Bridge Co. et al., 18 Howard, U. S. Reports, 421, it is held 
that an act of congress cannot annul a judgment of the 
supreme court of the United States, or impair the rights 
determined thereby, especially as respects adjudications 
upon the private rights of parties. There are many other 
cases on this subject in harmony with this opinion, in the 
reports of the United States and the States of the Union ; 
many of them may be seen by reference to the brief of the 
appellee’s counsel ; but we do not think it worth while to 
lengthen out this opinion by commenting upon, or even 
citing them here. We will end what we have further to 
say on this particular question, by referring to the decisions 
of this court on the same subject. 

In the case of Haley et al. v. Clark, 26 Ala. 439, the ap- 
pellants in this case had become liable to pay, and had 
paid, to the county treasurer, for the use of the county, a 
fine of five hundred dollars, as the securities of the late 
clerk of the circuit court of the county, and then procured 
an act of the legislature to be passed, by the first section 
of which, it is enacted “that the treasurer of Marion 
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county be, and he hereby is, directed to pay to Allen Haley, 
John M. Frederick, John T. Saunders, and William War- 
ren, the securities of John Douglass, the late clerk of the 
circuit court of Marion county, the sum of five hundred 
dollars, that being the amount of a fine which they have 
paid for said Douglass, in consequence of said Douglass 
having failed to comply with the requisitions of the second 
section of the act of 1834.” 

The treasurer refused to pay the money, as direct- 
ed by the act, and thereupon the said appellants ap- 
plied to the cireuit court for a mandamus, which was 
denied, and an appeal brought the case to this court; the 
question to be decided, on that appeal, was the constitu- 
tionality of the said act. 

The court held, that the said act was unconstitutional 
and void, because the legislature, in its passage, exercised 
an executive, and not a legislative power ; that it mattered 
not whether the act was passed before or after the fine was 
paid ; that, by the constitution, the powers of the government 
are divided into three distinct departments, each of which 
is confided to a separate body of magistracy, to-wit : Those 
which are legislative to one, those which are executive to 
another, and those which are judicial to another, and that 
no one of these departments can exercise any power, prop- 
erly belonging to either of the others, unless expressly 
directed or permitted by the constitution; that the power 
to pardon offenses, and to remit fines and forfeitures, is an 
executive power, and by the fundamental law committed to 
the executive branch of the government alone, and, there- 
fore, cannot be exercised by the legislature. 

The only question in that case was, whether the act 
referred to was an attempt, directly or indirectly, to remit 
a fine, for, if it was so, the mode and manner in which it 
was done was entirely immaterial. It is the right which 
the constitution denies, without reference to the mode in 
which it is exercised; that, though the act, in so many 
words, does not remit a fine or pardon an offense, yet, that 
it was impossible for any one to read the first section of 
the act without seeing that its purpose was identical with 
a pardon, the plain intention to relieve the parties against 
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a fine, which the law had imposed on them; that, to per- 
mit this to be done in the indirect way adopted by the leg- 
islature, would be to allow one department of the govern- 
ment to trench upon the powers of another, and to defeat 
the purpose which the constitution contemplated in con- 
fining the pardoning power to one branch of the govern- 
ment, and then to permit it to be indirectly exercised by 
another. Now, does not that case, and the reasoning 
therein employed, and the principle decided, clearly show, 
when applied to this case, that the legislature, in the pas- 
sage of the act, the constitutionality and validity of the 
fifth section of which we are considering, exercised a judi- 
cial, and not a legislative power? In that case, the legis- 
lature attempted, by indirection, by requiring the treasurer 
after a fine had been paid to him for the use of the county, 
to repay it to the parties upon whom the fine had been in- 
flicted. This, the court held, was the exercise of an execu- 
tive, and not a legislative power. 

So, in this case, the manifest purpose of the legislature, 
in the passage of this act, was to effect an opening and set- 
ting aside of certain judgments and decrees, and to grant 
new trials and rehearings, by peremptorily commanding it 
to be done by the courts and judges, without permitting 
them to exercise any judgment in the matter; they cer- 
tainly exercised no judicial power, for they are prohibited 
from having any mind in the case. 

If there can be any doubts on this subject they are 
cleared away and removed, by reference to the title of the 
act, which is “ An act to declare void certain judgments, 
and to grant new trials in certain cases therein mentioned.” 
To do this is clearly to exercise a judicial, and not a legis- 
lative power; a power that legitimately belongs to courts 
and judges. 

In the case of Dorman v. The State, 34 Ala. 216,230 and 
231, the court, after stating that, by the constitution of 
this State, the powers of government are distributed to 
three departments, ( the legislative, the executive, and the 
judicial,) say that each of these departments is emphati- 
cally forbidden to exercise any of the powers belouging to 
either of the others. 
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In the case of the Alabama Life Insurance & Trust Co. 
v. Boykin, 38 Ala. 510, the court decide that the first sec- 
tion of the act of February 8th, 1858, to fix the mode of 
conveying the estates of husband and wife, and for other 
purposes, (Session Acts of 1857-8, p. 30,) which provides, 
that conveyances by husband and wife heretofore made, 
shall not be held insufficient in law, on account of defects 
in the certificate of acknowlegment, is unconstitutional. 
The court hold that the passage of the act was an attempt 
to make valid and effective, that which was before inopera- 
tive and void; effective, to divest a title out of one, and 
vest it in another, and this by a mere edict of legislation ; 
an attempt to declare, not only what the law shall be, but 
what the law has been; that “to declare what the law is, 
or has been, is a judicial power, and to declare what the 
law shall be, is legislation ;’ in other words, that the pas- 
sage of the act was a judicial power. 

In the case of Carleton & Slade v. Goodwin, Ez’r, 
41 Ala. 153, it is ruled that the act approved February 18, 
1867, entitled “An act to prevent undecided appeals to 
the supreme court from loosing their force by discontinu- 
ance or otherwise, unless the appellant moved for a discon- 
tinuance, after a legal cause therefor has occurred, (Session 
Acts of 1866-67, p. 547,) so far as it operates on appeals 
which had been discontinued by operation of law at the 
time of its passage, is an attempt by the legislature to ex- 
ercise judicial power, and is, therefore, unconstitutional and 
void. The Chief Justice, in the opinion of the court, says: 
“The decision whether a cause is discontinued or not, 
must, of necessity, belong to the courts. These are all 
cases in this court, and have settled the construction of the 
third article of the constitution for us, to-wit, that the legis- 
lature cannot exercise a judicial power; and they also de- 
cide what a judicial power is, and that the legislature, in 
the passage of the acts that gave rise to these cases, exer- 
cised judicial powers, and that the said acts were, there- 
fore, unconstitutional and void. We think that no person, 
with any considerable knowledge of the law, can fail to 
see that the acts, in the cases referred to, are by no means 
as clear and well defined cases of the exercise, by the leg- 
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islature, of judicial powers, as the act under consideration ; 
yet they are all of them declared void for that reason. The 
decree of the appellee in this case, by authority of the act 
before us, has been opened, and the case reinstated upon 
the docket for the further action of the court; thatis, a 
new hearing granted on the ex parte application of the ap- 
pellants, on the mere affidavit of the appellants, or one of 
them, that the cause of action did originate prior to the 
25th day of May, 1865, without any day in court, any no- 
tice even to the appellee. The chancellor, by the act, is 
stripped of all the attributes of a judge; he is not permit- 
ted to exercise any of the functions or duties of a judge; 
not permitted to consider or determine whether the decree 
was right or wrong, nor were the appellants bound to show 
the decree was in any wise erroneous, or that they were 
legally injured by the decree ; not bound to show that they 
had any merits in the case or defense to make, or, if they 
had any excuse, why it was not made on the hearing of the 
case. The chancellor is expressly prohibited from exer- 
cising any judgment whatever in the matter, nor was he 
allowed, under any circumstances, to deny the application ; 
grant it he must. He is, in fact, made the mere instrument 
of the legislature to register their will; nothing more. 
i | This, we hold, was a clear and undoubted exercise of judi- 
cial powers on the part of the legislature, and that, too, in 
i. the most objectional way, by indirection; not doing it di- 
q rectly by the act itself, but by imperatively commanding it 
i to be done by the chancellor. It is a very clear proposi- 
tion, that what cannot lawfully be done directly, cannot be 
done indirectly—no device, though it be so cunningly con- 
trived as to make wrong appear to be right, can justify it. 
We are, therefore, constrained, by a high sense of duty, to 
declare, and we do hereby declare, the fifth section of the 
i act, under and by virtue of which the decree was opened, 
iH and upon which the motion is based, unconstitutional and 
i | void ; notwithstanding we feel bound so to decide, we nev- 
ertheless, have full confidence in the capacity, integrity 
and honesty of purpose of the legislative body by which 
the said act was passed, and we will presume they were 
Jed into the error inadvertently, or without due consider- 
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ation, or were moved to it by their sympathies, because of 
the embarrassed and suffering condition of the country. 
Bue good intentions cannot make an act valid, which the 
constitution declares void ; the decision of the first objec- 
tion, made to the validity of the fifth section of said act, 
is decisive of this motion, and being so, we decline to 
consider the other two objections. We leave the validity of 
the remainder of the act to be decided when questions 
arise upon it, if such questions ever do arise, requiring its 
validity to be determined, without being influenced by this 
opinion any further than the principles, here settled, may 
have such influence. “ Sufficient unto the day is the evil 
thereof.” 

The motion is overruled, at the costs of the appellants. 


PETERS, J.—I concur with the court in the judgment 
refusing the motion, in its present shape, to remand this 
cause to the court below, but for reasons quite different 
from those assigned in the opinion of the able and learned 
Chief Justice. 

It is wisely said, that courts will not inquire collaterally 
into the constitutionality of legislative enactments ; and 
only that part of a statute which is repugnant to the con- 
stitution should be declared void.—State v. Rich, 20 Miss. 
393; Miller v. The State, 30 Ohio St.475 ; Fisher v. McGirr, 
1-Gray, 1; Duer v. Small, 4 Black ; 1 How. 311. 

This court is one of appellate jurisdiction wholly, except 
in a few cases mentioned, by name, in the constitution itself. 
And this is not one of the cases thus mentioned. To draw 
the statute, referred to in the opinion of a majority of the 
court, into discussion in this case, makes a new issue, which 
does not belong to the cause brought here by the appeal. 
This issue involves the construction of this law, and it can 
orly come here properly upon a case in which it was first 
raised in the court below. It is not necessary for the de- 
termination of this motion, if indeed the matter, thus 
brought in, can be said to be coram judice at all. In any 
event, it is the practice of the courts exercising only ap- 
pellate jurisdiction, not to seek to raise new points here 
for the first time, when such points are not an indispensable 
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part of the issue brought up by the appeal. It makes, so 
far as it goes, a new case in this court out of materials 
which do not come up with the matters appealed from, and 
the consideration of which is not required in order to afford 
the relief asked. There is no authority known to me, 
which allows this court to remand a cause regularly in this 
court upon appeal, except upon judgment of reversal and 
order for new trialin the court below. There is no inherent 
power in this court to give itself such authority, without 
the aid of legislative enactment; and none such can be 
found.—1 Cranch, 137 ; 5 How. 119; 6 Cranch, 313 ; Con- 
stitution of Alabama, Article IV, § 1,2; Revised Code, 
§§ 3485, 2247. And for this reason the motion can not be 
granted. I therefore concur with the majority of the court 
in their judgment, but express no opinion upon the statute 
in question, or any part of it. It is still an open question, 
so far as I am concerned ; and I am by no means satisfied, 
upon a very hasty and imperfect examination, that any 
portion of it is unconstitutional and void. Undoubtedly, 
the legislature has the power to give the courts authority 
to grant new trials, (Revised Code, § 2812 to 2827 ;) for if 
they have it at all, it must come from this source ; and the 
section of the law objected to, amounts to nothing more; 
the language in which it is couched is of no consequence. 
All laws are commands.—2 Bouv. Law Dict. 7; 1 Black. 
Com., Wendell’s, 44 ; Gen. XX, 3, 4, 5. 











BIBB vs. POPE. 


[BILL IN EQUITY, BY MARRIED WOMAN, TO ENJOIN SALE OF STATUTORY 
SEPARATE ESTATE, UNDER MORTGAGE EXECUTED BY HER AND HUSBAND, 
TO SECURE PAYMENT OF HUSBAND'S DEBT. 


1. Statutory separate estate ; mortgage of, can not be entered into by husband 
and wife, for the payment of husband's debts.—The husband and wife can 
not enter into a mortgage of her statutory separate estate, for the pur- 
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pose of subjecting it to sale, for the payment of the husband’s debt ; 
and if they do, acourt of chancery will not permit the mortgage to be 
enforced, by sale of the wife’s separate estate, if she objects. 


AppraL from Chancery Court of Montgomery. 
Heard before the Hon. N. W. Cocke. 


THE opinion contains the facts of this cause. 


J. T. Horrzciaw, for appellant—1l. The sole question 
raised by the pleadings and proof in this case below, was, 
whether a married woman can mortgage her seperate statu- 
tory estate, by joining in the conveyance with her husband, 
and having it attested by two witnesses, as prescribed 
by Code, § 2373. 

2. That she can convey absolutely, by complying with 
requirements of section 2373, is supported by an unbroken 
chain of decisions from 21st to 39th Alabama, and while 
the precise question raised in this record, has never been 
adjudicated in this State, in Warfield v. Ravisies & Wife, 
38 Ala. 519, the argument and reasoning of the court 
clearly imply that she has such right ; while in Mississippi, 
under a similar statute, it is held, “that the wife may deal 
with her husband or trustee in regard to her separate estate ; 
may go surety for her husband, and mortgage her estate to 
secure his debt.” —James v. Fish et al., 9S. & M. 144. 

3. In a case identical with the one at bar, the supreme 
court of Mississippi decide that the wife can mortgage her 
separate statutory estate to secure individual debt of the 
husband.—Sessions and Wife v. Wingate, 30 Miss. 441. 

4. Reasoning, upon legal principles, the right to convey 
absolutely, includes the right to convey any life estate; if 
she can convey absolutely with or without consideration, 
upon what principle can she be restricted in conveying a 
conditional interest, which may in time develop into the 
full estate upon the happening, or not, of a particular 
event ? 

5. It is difficult to conceive how the question of pur- 
chaser, with notice, can arise between vendor and vendee; 
yet, upon this idea hinges the argument of the chancellor 
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in decreeing on this case. That reasoning is made upon a 
supposed state of facts, and is not borne out by the facts 
in the case. 

6. There is no case made by the bill, further than to 
raise the naked question of the right of the wife to con- 
vey ; this was the question of the case, the one evaded by 
the chancellor, and every other one, however remotely con- 
nected, that could have been imagined, was passed upon. 

7. There is no charge of fraud or unfair dealing in the 
transaction ; the money of Bibb was obtained upon the 
security afforded by the mortgage, and by that alone, and 
was loaned in good faith. The fact that usury was ob- 
tained does not change the transaction, and could only 
equitably scale Bibb’s demand to the extent of the usury, 
after allowing legal interest. 

8. How was Bibb chargeable with the necessities of Pope, 
or could he know what value the money was to him; for 
all that appears in the bill, it might have been used in 
speculation and doubled in the hands of Pope, and equity 
would decree it to be his wife’s. 

9. The bill no where charges Bibb with knowledge that 
it was the separate estate of Mrs. Pope, but the pleadings 
and proof show that she voluntarily executed the mortgage 
in the manner provided by statute, with a full knowledge 
of what she was doing, and without setting up any claims 
as to its being her separte estate. The fact of her not 
being on the bill is nothing; it would have simply been 
void, even if made for the purpose of improving the sepa- 
rate estate, but would not have affected the deed.—30 
Miss. 441. 

10. As to the right to charge separate law estate.—See 
Greer v. Perryman, 39 Ala. 133 ; 17 Johnson, 548. 

11. The act of February, 1867, and now incorporated in 
the Code, § 1629, was evidently enacted upon the idea, 
that joining in the husband’s warranty would bind the 
separate estate of the wife, which idea was based upon the 
adjudications by this court, affecting the estates of married 
women. 


Warts & Troy, on same side.—l. The wife, as to her 
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separate property (held under a deed or will) has the right 
in equity, to mortgage or charge it by her contracts, either 
express or implied.—See 2 Vol. Story’s Equity, § 139. 

The ground on which Story places this right to mortgage 
or charge it, is that she has the absolute power of dispos- 
ing of the whole, and a fortiori, she may dispose of a part. 
See, also, § 1400, 2 Story, Eq. Jur., and note 1 on page 842, 
and note 1 on page 844; the note to dictum, § 1400, con- 
taining the opinion of Lord Brougham. 

2. The right of disposing of the whole by sale, when the 
mode prescribed by the statute has been complied with, is 
decided in Ravisies v. Warfield, 38 Ala. It would seem to 
follow as a legal and logical sequence, that the right to 
mortgage, was included in the power fo sel the whole, in 
every case where the mode of conveyance prescribed by the 
statute has been complied with. 

And so it has been held in Mississippi under a statute, 
in this respect precisely, like the Alabama statute.—See the 
authorities in the first brief. 

3. All the authorities cited by the learned counsel for 
the appellee, holding that a power to sell does not include 
the power to mortgage, were cases of the execution of mere 
powers vested in trustees, and not one case cited by him 
showed that when the party mortgaging owned the prop- 
erty—having the general power of disposition or aliena- 
tion incident to the ownership of property—could not 
mortgage it. 

4. The husband, under the Alabama statute, is entitled 
to the rents, income and profits of the wife’s statutory 
separate estate, and the declaration in the statute that 
these rents, income and profits shall not be subject to his 
debts, means that by law no process may be levied 
thereon. But he may use the same in payment of his 
debts, or he may mortgage the same, and his mortgage 
would convey the same, subject to the right of the wife to 
have him displaced as her trustee. 

5. The Alabama statute does not require that the pro- 
ceeds of the sale of the wife’s statutory separate estate, 
shall or must be invested in other property. Section 2374 
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declares that the proceeds may be used by the husband, in 
such manner as is most beneficial to the wife. 

Is not the husband to determine what is, or is not, most 
beneficial. If he abuse this trust thus vested in him, she 
is not without remedy. But can the purchaser of the 
property, who pays to the husband the proceeds of such 
sale, be held responsible for the exercise of the husband’s 
discretion? The purchaser certainly cannot be so held 
responsible. Section 1588 of Revised Code expressly 
declares that the purchaser shall not be held responsible 
for the application of the proceeds of such sale. 

6. The right to will her separate estate, held under the 
law, is expressly given. This shows that the general right 
of disposition or alienation incident to ownership, was not 
intended to be restricted further than the express terms of 
the statute. 

7. As to the wife’s right (when joining with her hus- 
band) to mortgage her statutory separate estate, in other 
States, in addition to the authorities cited in first brief, 
see Laton v. Narm, 47 Maine, 132; Savier v. Hequera, 15 
California, 483 ; Sytles’ Appeal, 385 Penn. State Rep. 131 ; 
Heath v. Vancott, 9 Wis. 516; Stone v. Montgomery, 25 
Miss. 83. 

8. The mortgage by the husband and wife conveyed the 
rents, income and profits of the wife’s estate to Bibb. 
By express terms of the statute, the husband is not ac- 
countable to her, or to heirs or representatives, for them. 
This conveyance, if made by the husband alone, would 
give to Bibb the right to the rents, income and profits of 
the separate estate, until the husband is displaced, by 
decree of a competent court as trustee, on appropriate 
proceedings instituted for that purpose. 

The bill filed in this case does not seek to have her hus- 
band displaced as trustee; does not show any fraud or 
collusion between the husband and Bibb. So long as the 
husband remains the trustee, he is entitled to the rents, 
income and profits. They are his property; the right to 
dispose of them in any way he pleases, is an incident to 
ownership, and he can exercise this right in any way and for 
any purpose he pleases, unless restrained by the law. This 
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statute does not in the least restrain his right of disposi- 
tion over these rents, income and profits. So long as he 
continues trustee, this property in him continues, and con- 
tinues in his alienee, until the husband is displaced as trus- 
tee. Not until then do the rents, income and profits 
become under the control of the wife. 

9. The decree of the chancellor in this case, deprives 
Bibb of this clear right derived from the husband, and yet 
the husband continues as the wife’s trustee. 


Cuitton & THorINGTON, contra.—l. The simple question 
in this case is, whether a married woman, having a separate 
estate under the Code, can, by joining in a mortgage of 
such real estate with her husband, with power of sale, to 
secure the payment of a bill of exchange drawn by the 
husband on, and accepted by himself, for $12,400, thus 
charge her estate with the payment of such debt. We 
insist that she can not thus charge it for the following 
reasons : 

1. The statute being the creature of the law, and the 
power over it by husband and wife being conferred by the 
law, subject to certain restrictions, these restrictions must 
be observed and can not be evaded. They are limitations 
upon the power of alienation, and the statute nowhere 
gives the power to mortgage.—- Warfield v. Ravisies and Wife 
38 Ala. 518. 

2. The Code declares that the property of the wife, or 
any part thereof, may be sold by the husband and wife, and 
conveyed by them jointly, by instrument in writing attested 
by two witnesses.—See Code, § 2373. This is all the power 
conferred. It evidently contemplates a sale—a sale for the 
wife’s benefit—not a mortgage for the husband's debt. 

3. The next section of the Code, § 2374, provides, 
that the proceeds of such sale is the separate estate of the 
wife, and may be re-invested in other property, which is 
also the separate property of the wife. Now, this court will 
see, that the corpus, or its proceeds, must be preserved as 
her separate estate. 

4. The husband is made the trustee of the wife of such 
property ; trustee for what purpose? To apply it to the 
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payment of his debts? ‘To waste and squander it? Cer- 
tainly not, but as a trustee to watch over, and take care. 
He is well paid for his care, in being the recipient of the 
rents and profits ; but even these are not liable for his debts. 
See Code, § 3372. 

Taking these statutes and sections all together as consti- 
tuting a body of laws upon this subject, and construing 
them in view of the power which the husband has over the 
wife, it is perfectly manifest that a sale, and not a mortgage 
is the conveyance contemplated, and that if this court 
should reverse this case, there will be no protection to 
married women, and the object of the law will be frustrated. 
See the case of Warfield v. Ravisies and Wife, 38 Ala. Rep. 
518, and the authorities cited on page 523, which clearly 
sustain my view of this case. 

The decree of the chancellor is, however, self-sustaining 
on thehypothesis he puts the case. But the power given 
“to sell,” does not give the right to mortgage.— Cumimings 
v. Wilkinson, 1 Larned Ch. Rep. 17; 1 Hill, 111; 3 Hill, 
361; 1 Sugden on Powers, top page, 266-7; Story on 
Agency, § 78, page 74; Juillet v. Armstrong, 18 Eng. Ch. 
R. 376, 592. See as to limitation of alienation by jhusband 
and wife, Stone v. Toombs, 2 Met. (Ky.) 520, and the various 
authorities cited by appellant’s counsel in that case ; Cord 
on Legal Rights of Married Women, § 402; also, pages, 
(bottom) 624 to 631, inclusive. 

The Mississippi statute gives general power of disposi- 
tion, but is wholly unlike our statute, which shows the sale 
must be absolute to obtain proceeds. “A radical change 
has been made in the pre-existing law upon the subject of 
married women’s estates by our statute. The change was 
made to protect this description of property, generally con- 
veyed to a woman to secure her against want, from the op- 
eration of those influences (undue, fraudulent, or otherwise) 
which might be brought to 9 upon her, to induce her to 
sell, dispose of, or convey it.’—Cord on the Legal and 
Equitable Rights of Siete Women, page 226, note ; 
Stewart v. Wilder, 17 B. Monroe, 59. 


PETERS, J.—On the 5th April, 1866, Augustus Pope, 
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the husband of Mrs. Evelyn Pope, appellee, borrowed of 
J. DuBose Bibb, appellant, the sum of $10,000, for which 
he gave his bill of exchange for $12,400, payable eight 
months after date, to the order of said Bibb. On the same 
day said Augustus Pope executed and delivered to said 
Bibb a certain conveyance in writing, in the form of a mort- 
gage, whereby he conveyed to Bibb certain lands therein 
named, which belonged to himself, and a lot, numbered 57, 
in the city of Montgomery, in this State, which was the 
separate property of his wife, said Evelyn Pope. This 
mortgage contained a power to sell the lands conveyed 
therein, in the event that Pope failed to pay said bill of 
exchange, at its maturity. Mrs. Pope united with her hus- 
band in this mortgage, and the same is attested by two 
witnesses. At the maturity of the bill of exchange Pope 
failed to pay it, and Bibb then proceeded to advertise a 
sale of the mortgaged property, for the purpose of selling 
the same, for payment of his debt against said Augustus 
Pope, and included in said advertisement the lot belonging 
to Mrs. Pope, as her separate estate. Thereupon, Mrs, 
Pope, by her next friend, filed her bill in the chancery court 
of Montgomery county aforesaid, against said Bibb, and 
said Augustus Pope, her husband, for the purpose of en- 
joining and preventing said proposed sale of her said lot, 
No. 57. An injunction was granted her, and upon the 
final hearing it was made perpetual. The bill was filed on 
on the 238d day of January, 1867. It appears from the 
bill and proofs, that B. N. Wilkerson and his wife Elizabeth, 
gave the lot in controversy to Mrs. Pope, by deed, on the 
10th day of August, 1860, to have and to hold the same to 
her, “ her heirs and assigns, to her use and behalf forever.” 
Upon the hearing the chancellor sustained the bill and per- 
petually enjoined Bibb from selling said lot, No. 57, as 
the separate estate of Mrs. Pope, under said mortgage, 
and taxed Bibb with the costs. From this decree Bibb 
appeals to this court. 

The only question discussed at the bar was, whether Mrs. 
Pope was bound by said mortgage, and whether her statu- 
tory separace estate was liable to be sold under it, to pay 
her husband’s debt, due by said bill of exchange to said 
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Bibb. ‘This question has not heretofore been settled by 
any decision of this court. In discussing it, the court can 
not close its eyes to the fact that the wife is under the 
power of the husband, and often acts, when he chooses to 
invoke her aid, under an influence but little less potent 
than actual duress. Nor can it ignore the further fact, that 
the law, under the common-law system, has treated the 
wife, in some respects, as the servant of the husband, sub- 
ject to his control even to chastisement by stripes “ in case 
of any gross misbehavior.’—1 Blac. Com. 444, 445 ; 2 Kent 
Com. 181. She has been placed very much upon the foot- 
ing of a child during its minority. She has had no voice 
in any one of the great departments of the government ; 
no voice at the ballot box ; no voice onthe jury. She rarely 
deals with the husband, or where he is interested, upon 
equal terms with him. And the protection both of her 
person and her property has been, in a very great degree, 
a matter of fashion and charity, rather than of law and 
justice, until within the last twenty years. She is peaceful, 
timid and confiding, and in many matters of business, 
is utterly ignorant of the consequences of her own acts. 
Whether this be the result of choice or training, or the 
necessities of society, its effects are the same. It very 
much cripples her ability to guard her rights of property 
from invasion, and her estate from destruction by losses 
which do not originate from her own faults, but often 
against her feeble and hampered remonstrance. These 
circumstances have rendered her, of late years, the peculiar 
object of legislative solicitude and protection. The law- 
making wisdom of the State has seen and felt her need of 
greater protection than the common-law afforded, and has 
devised, under various title, “laws for the protection of the 
rights of married women.” Thus far, such laws have re- 
commended themselves so strongly to public favor, that, to 
secure them from repeal and fluctuation, they have been, 
in many instances, incorporated into the fundamental law 
of the State. And we think it safe to say that, the declared 
and manifest purpose of such enactments furnishes a just 
rule for their interpretation. They were made to avoid the 
known insecurity to which the estates of married women 
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are exposed, from the improvidence or maladministration 
of the husband, who necessarily exercises so large a control 
over the wife, and through her, over her estate. 

The Code of 1852, which is copied into the Revised Code 
of this State, and which latter Code, with certain modifica- 
tions, is now the law that must govern the judgment of 
this tribunal, declares that “all the property of the wife, 
held by her previous to the marriage, or which she may 
become entitled to after the marriage, in any manner, is the 
separate estate of the wife, and is not subject to the payment 
of the debts of her husband.” Another section of the same 
law vests in the husband, as_the trustee of the wife, her 
separate estate, and gives him the control and disposition 
of the “rents, income and profits thereof, but such rents, in- 
come and profits ave not subject to the payment of the debts 
of the husband.”’—Revised Code, §$ 2371, 2372; Patterson 
v. Mlanagan, 87 Ala. 513. 

The bill in this case is filed by the wife, Mrs. Pope, to 
prevent the sale of her separate estate for the payment of 
the debt of her husband, Augustus Pope—a thing which 
the statute declares shall not be done. If, then, this sale 
is permitted, the whole purpose of the law, so far as it pro- 
tects the wife’s separate estate, will be defeated ; for when 
the principle is once admitted that this may be done, meth- 
ods and ways will soon be discovered to carry it into un- 
limited effect. This can not be allowed. It would be « 
violation of law by indirection ; and what it is illegal to do 
directly, is also illegal if done indirectly. For itis the thing 
that is forbidden, and not the manner of doing it. In 
whatever form, then, whether of law or in equity, this is 
attempted, the power to do it is denied by the express 
words of the statute, by the whole scope of its intent, and 
by the character of the evil sought to be remedied. 

It was very earnestly contended at the bar, by the learned 
counsel for the appellant, that the wife had the power to 
sell, and, therefore, she hadthe power to mortgage her 
estate for the payment of the husband’s debts, because 
the power to sell was the greater power, and, as the greater 
always contains the less, the right to mortgage, because it 
was a form of sale, followed the power to sell, as a neces- 
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sary consequence. Omne major continet in se minus. This 
is an admitted rule of logic and also of law. But it is not 
strictly applicable in this case. The distinction is lost 
sight of, that the wife can neither sell nor mortgage her 
separate estate under the statute, for the payment of the 
husband’s debts. This would defeat the purpose and the 
words of the act itself. It would tear away from the wife 
its whole protective force, whenever the husband chose to 
avail himself of her means. She is much under the influ- 
ence of the affections. It is her weakness “to love not 
wisely but too well,’ and shrewd and unscrupulous men 
know full well how to take advantage of this weakness, of- 
ten to her beggary and ruin. And it is this that the law 
interposes to prevent. In Warfield v. Ravisies and Wife, 
this court has said that, “ Property held by the wife, either 
under the acts of 1850, or under the Code, cannot be said to 
be the separate estate of the wife, in its broadest sense.” —38 
Ala. 623. Yet, it isin this sense, that the appellant presses 
his rights upon the court. The sale that the wife and her 
husband are permitted to make, without the aid of chan- 
cery, is only such a sale as is mentioned in the act—that is, 
a sale for the purpose of re-investing the proceeds in other 
property, which is also the separate estate of the wife, or 
for the support of the family. 

A mortgage within these limits would be almost a futile 
act ; and such is not the mortgage here insisted on.—Re- 
vised Code, $§ 2373, 2374, 2376; Alexander v. Saulsberry, 
37 Ala. 375; Warjield v. Ravisies and Wife, 38 Ala. 518. 

It is further urged against the validity of this mortgage, 
that it is a fraud upon Mrs. Pope, and void for that rea- 
son. Her husband is her trustee ; the mortgage could not 
have been accomplished without his concurrence ; that its 
execution jeopardized the trust estate for the benefit of the 
trustee, and not for her benefit; and that if it is enforced 
it will utterly ruin the trust estate, solely for the trustee’s 
individual profit. Bibb knew this, or was bound to know 
it, and cannot be excused if he did not. And to permit 
him to take advantage of it would be to aid him and the 
trustee to profit by their own injurious acts. And although 
the transaction might not be strictly and technically a 
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fraud, it has the same effect. And upon the same princi- 
ple, that the greater contains the less, it may be said with 
equal truth, that things equal to the same thing are equal 
to each other. So that whatever has the effect of a fraud, 
in the management of a trust, must be treated as a fraud. 
Revised Code, section 2372; Johnson v. Thweatt, 18 Ala. 
741; Boney v. Hollingsworth, 23 Ala. 690; Trippe v. 
Trippe, 29 Ala. 637; Charles v. DuBose, 29 Ala. 367; 1 
Story Eq. 322 and 323. 

The decree of the chancellor in the court below being in 
conformity with these views, must be, and is hereby af- 
firmed. Itis further ordered that the appellant, J. DuBose 
Bibb, and his securities on his appeal bond, pay the costs. 





[A.} 
CANNON vs. COPELAND, Avwy’k, ET AL. 


[pr IN EQUITY BY SURVIVING PARTNER, FOR ACCOUNT AND CONTRIBUTION 
WITH ADMINISTRATOR AND HEIRS OF DECEASED PARTNER. | 


1. Misjoinder of parties ; when administrator and heirs of decedent are 
proper parties defendant to bill in chancery.—There is not a misjoinder 
of parties, when the administrator and heirs of a deceased partner are 
made parties defendant to a bill in chancery, for account and contri- 
bution, by the surviving partner, if the estate of decedent is composed 
in part, or whole, of real property. 

2. Surviving partner, right of, to account with estate of deceased partner ; 
when barred by statute of limitations, or of non-claim.—The right of a 
surviving partner to an account in chancery, with estate of a deceased 
partner, is not barred by the statute of non-claim, or of limitations, if 
one of the items of his account of the settlement of the partnership is 
within the period of limitations, 


AppEAL from the Chancery Court of Barbour. 
Heard before the Hon. N. W. Cocke. 


The facts are set out in the opinion. 
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Srone, CLopron & Cuianton, F. M. Woop, and Pucu & 
Baker, for appellant. 


SHorterR & Brotuer, and J. T. Horirzciaw, contra.—l. 
The bills shows the death of Copeland in 1859, and that 
the claim set forth in the exhibits were not presented to 
the administrator until March, 1867; seeking to charge an 
estate, the bill should show affirmatively that the claim is 
just and not obnoxious to any defense which the law gives 
to the administrator. 

2. It appearing by the bill that eight years had elapsed 
after the death, before the presentation of the claim, will 
not this court presume that it was brought to the knowledge 
of the court below, that the statute of non-claim had 
intervened, especially as the decision of the chancellor was 
based upon that fact? Will not the rule of presuming 
everything in favor of the ruling of the inferior court cover 
this case ? 

As to the statute of non-claim, see 17 Ala. 291, and cases, 
that it is available in equity by demurrer.—See Rayiand, 
Ex’r, v. Martin, June term, 1867, in manuscript. 

4, There is no equity in the bill; any claim that com- 
plainant has, could be enforced at law. 

5. The demurrer of respondent was well taken as to the 
misjoinder of parties, and would, of itself, been fatal upon 
the submission before the chancellor. 

6. The answer was filed without oath, and so accepted 
by complainant ; that answer denies the indebtedness, and 
must be taken as true. There is, therefore, no error of 
which the appellant can complain, as, upon the submission, 
the chancellor could have decreed finally upon the merits 
in favor of respondents.—Code, 3352. 

7. The bill should show affirmatively, that the claim is not 
obnoxious to either the statute of limitations or non-claim. 


B. F. SAFFOLD, J.—The bill of the appellant, in the 
chancery court, charges that he and John N. Copeland were 
partners, as merchants, from 1852 to July 20th, 1859, when 
Copeland died ; that at the time, the partnership was 
in debt to the amount of $71,592 50, and the assets were 
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about $30,713 72; that after exhausting the assets, he had 
paid $45,092 52 in extinguishment of the debts of the 
firm, half of which amount he claims as contribution from 
the estate of his deceased partner. The administrator and 
the heirs of Copeland are made parties defendant, and the - 
relief sought is, that an account of the partnership may be 
taken, and the administrator be required to pay him what- 
ever may be found due; and in default of payment, that so 
much of the estate of Copeland as may be necessary, be 
sold, and payment made out of the proceeds. 

The bill is demurred to, and the reasons specified are 
misjoinder of parties, the statute of non-claim, and the 
statute of limitations. 

The chancellor dismissed the bill on the ground that the 
demand was barred by the statute of non-claim. There is 
not a misjoinder of parties. The bill asked for on account, 
between the appellant and the estate of his deceased part- 
ner. The administrator was necessarily a party. It was 
alleged, that the greater part of the decedent’s estate con- 
sisted of real property. For this reason, the heirs were 
proper, if not indispensable, parties. 

The settlement of the partnership business extended 
from 1859 to July, 1866, and the bill was filed in May, 
1867. The transcript no where shows when letters of 
administration were issued. It does not appear, even by 
implication, in any part of the record. 

The claims of a surviving partner against the estate of 
his deceased partner, are to be treated in the same manner 
as the claims of the other creditors.—Collyer on Partner- 
ship, p. 800. His right to contribution does not accrue 
until he has exhausted the assets, and paid more of the 
debts than the assets amounted to. The extent of his 
claim to contribution can not be ascertained until the part- 
nership liabilities are discharged. The administration of 
the partnership business, is an open account between him 
and the estate of his deceased partner, and the statute of 
limitation and of non-claim begin to run from the last 
item of the account. There is no hardship in this. The 
representatives of the deceased partner may proceed 
against the survivor for an account, if he delays unneces- 
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sarily, and may have a receiver appointed, if he be inefti- 
cient or unworthy. 

It was held by this court, in Bradford v. Spyker’s Adm’r, 
32 Ala. 134, that accounts between the several members of 
a mercantile partnership, unless the items are all on one 
side, are mutual accounts not barred by the statute, if one 
item is within the period of limitation. In that case, how- 
ever, the item of debit and credit relied on to avoid the 
bar, occurred after the commencement of the suit. The 
decision of the court was based on the ground that items 
within the period of limitation imply a promise, aud that 
the cause of action must be complete at the commence- 
ment of the suit. No matter what may be the reason, 
section 2904 of the Revised Code, enacts that the time 
shall be computed from the last item of an open or un- 
liquidated account, when no other time is fixed by custom 
or usage. — 

The decree of the chancery court is reversed, and the 
cause remanded. The costs of this court, and the court 
below, must be paid by the appellees, out of the estate of 
the decedent. 





CHISHOLM, COMPTROLLER, vs. COLEMAN. 


[APPEAL FROM ORDER GRANTING MANDAMUS. ] 


1. De facto governments ; what were not during the late rebellion.—The s0- 
called Confederate government, and the rebel government in the State 
of Alabama, were neither of them, in a legal proper sense, de facto 
governments during the late rebellion. 

2. Same; government in Alabama during rebellion.—The government in 
Alabama, during that period, did not, and did »ot claim to, exercise the 
powers of the lawful, rightful government of the State, under the con- 
stitution of the United States ; nor was it, nor did it claim to be, the 
government of the State that was admitted into the Union under the 
laws and constitution of the United States, in the year 1819—did not 
claim or pretend to be that government—that government it destroyed. 
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It claimed to be, and was, a new separate and distinct government—a 
government forming, and being a constituent part and member 
of said Confederate government, in open and flagrant hostility to, and 
| war against, the United States, and the said rightful government of said 
State. 
. Same; what constitutes defined.—A government de facto, whose acts bind 
the rightful government, is a government that gets the possession and 
control of the rightful government, and maintains itself there, by force 
and arms, against the will of the rightful government, and claims to 
exercise the powers thereof. 
Judge of circuit court of State of Alabama, elected before the act of 
secession; what forfeits and vacates office of —A judge of the circuit 
court of the State of Alabama, elected before the act of secession, who, 
after that act, enters the military service, and takes an office in the 
armies of the Confederate States, and receives the pay thereof, thereby 
vacates his office of judge, &c., as aforesaid, and as there could not be, 
therefore, there was no necessity that there should be, any judicial pro- 
ceeding to try and determine the fact of forfeiture and vacancy. 
Present legitimate, loyal government of Alabama; what not bound to pay. 
The present legitimate, loyal government of Alabama is not bound, nor 
under any obligation, either moral or legal, to pay the salary of such 
judge, while he was serving the illegal rebel government in said State. 


i) 


~ 





ina | 


AppEAL from the Circuit Court of Montgomery. 
Tried before Hon. GEORGE GOLDTHWAITE. 


TuIs was an application, by Augustus A. Coleman, late 
judge of the 7th judicial circuit of Alabama, to the circuit 
court of Montgomery, for a mandamus, or other appropriate 
writ, to compel M. A. Chisholm, comptroller, &c., to draw 
his warrant on the State treasurer for the salary, claimed 
by said Coleman to be due him as such judge. 

The petition recites that “ petitioner, Augustus A. Cole- 
man, was, on the Ist Monday in May, 1858, duly elected 
judge of the 7th judicial circuit of the State of Alabama ; 
that he was duly qualified, aud was duly commissioned as 
such judge, accepted said office under said election, and 
did not resign or surrender said office during the constitu- 
tional term for which he was so elected, and was not re- 
moved from said office ; that on the Ist Monday in May, 
1864, he was duly re-elected as judge of said circuit, and 
was duly qualified and commissioned as such judge, and 
under said last named election, accepted said office, 
and did not resign or surrender said office during the con- 














206 FORTY-THIRD ALABAMA. 


Chisholm, Comptroller, v. Coleman. 








stitutional term for which he was so re-elected; and was 
not removed from said office, otherwise than by the pub- 
licly known results of the late war, or by the act of Pro- 
visional Governor Parsons, or by the act of the convention 
of September, 1865, of Alabama.” The petitioner then 
acknowledges to have received pay as judge, up to and in- 
cluding March 31st, 1862, and avers that he has received 
no other or further compensation, or salary, as such judge ; 
avers demand on comptroller for his warrant on treasurer 
for “salary or compensation due petitioner, and which 
petitioner alleges to be due to him as judge, from 31st 
March, 1862, up to the time that, by the laws of said State, 
or of force in said State, his right to said office was lost or 
destroyed, or until his office was really vacated by the laws 
of said State, or other lawful authority.” The petitioner 
then shows, that on demand on the comptroller for his 
warrant as aforesaid, that comptroller offered to give him a 
warrant for services as judge from.January Ist, 1865, up to 
20th July, 1865, if petitioner would receive the same in full 
satisfaction and extinguishment of any and all claims he 
might have against the State, as such judge, &c., and upon 
such condition only. The petitioner avers that a much larger 
amount than the comptroller is willing to pay, is due him’ 
to-wit : $7,331.75, or near that sum, and for which comp- 
troller refused and still refuses to draw his warrants. “One 
of the objections urged by said comptroller to drawing 
said warrant, &c., as aforesaid, is founded on the following 
facts, to-wit : That during the late war, and on the 16th of 
May, 1862, petitioner was chosen by the men of the 40th 
Alabama regiment of volunteer troops, colonel thereof, said 
troops consisting entirely of volunteers organized for the 
purpose of serving, and actually serving in the army of the 
Confederate States of America, and that petitioner, chosen 
as aforesaid, acted as the colonel commanding said regi- 
ment, although never commissioned as such colonel. For 
the eight months ensuing after the 16th of May, 1862, the 
said 40th Alabama regiment was in the military service, 
and formed part of the army of the Confederate States of 
America, and that petitioner received the pay prescribed 
by the laws of the Confederate States of America for his 
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services as such colonel, for said eight months ; that peti- 
tioner, at the end of said eight months, resigned his posi- 
tion, or station, as colonel, and said resignation was ac- 
cepted.” Whilst “petitioner admits these facts, he states 
there are other facts, to-wit: That during said eight 
months he retained his office as judge of said 7th judicial 
circuit, and performed some of the duties thereof, and 
after, and ever since his resignation as colonel, as afore- 
said, he continued to retain his office as judge of said 7th 
judicia! circuit (twice elected, qualified and commissioned), 
and to perform the duties thereof, until prevented by the 
military authorities of the United States, or the President 
thereof, after the surrender of the armies of the Confed- 
erate States of America, in 1865. Petitioner further states 
that he has never done anything which was intended to va- 
cate his office as judge of the 7th judicial circuit, nor any- 
thing which may, by the laws of the land, amount to va- 
cating his office as judge of said 7th judicial circuit, or 
has any effect of the kind.” 

The petitioner then prays that the writ of mandamus, or 
other appropriate or proper order, be issued, to compel said 
comptroller to draw his warrant on the treasurer of the 
State of Alabama, in favor of petitioner, “for the amount 
of compensation or salary, to which petitioner is entitled 
by the laws of said State, upon the facts herein alleged and 
set forth,” and for every other order or writ, or process 
and for all other relief to which he may be entitled. 

The comptroller, for answer to the petition, “ admits the 
facts set forth in said petition to be true, but says that a 
writ of mandamus should not be issued against him, the 
said Chisholm, as comptroller, as aforesaid, because the 
facts set forth in said petition, and admitted to be true, are 
insufficient to support a claim by said Coleman against the 
State of Alabama, for compensation as judge of the 7th 
judicial circuit of said State, for the time set forth in said 
petition.” 

It was agreed by the parties that the decision of the 
court be entered up as on final judgment, and that a per- 
emptory mandamus might immediately issue, in event of a 
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decision for petitioner—each party reserving the right of 
appeal to the supreme court. 

The court ordered a peremptory mandamus to issue, 
“commanding said comptroller to issue his warrant in 
favor of petitioner, for the amount of pay to which he is 
entitled as judge of the 7th judicial circuit, from and 
after the 3lst March, 1862, up to the 20th day of July, 
1865.” From this judgment, the appellant appeals to 
this court, and here assigns as error, the judgment of the 
court below. 


Cuitton & TuHortncTon, for appellant.—1. Insisted that 
the application for mandamus is not sufficient ; that it fails 
to show that the salary claimed was for the exercise of the 
functions of an office of the State of Alabama, as one of 
the States of the American Union; but the court must judi- 
cially take notice, that the salary accrued while Alabama 
was in resistance to the laws; had.thrown away her old 
constitution ; had framed a new one, and this officer formed 
oue of the officers of the rebellious State endeavoring to 
carry out her declaration of independence of, and separa- 
tion from, the United States. The executive, legislative and 
judicial departments exercised the power of the rebellious 
State ; these were the several parts of the machine which 
furnished the motive power in the rebellion. Shall the loyal 
people of the State, now restored to its loyalty and a mem- 
ber of the Union, be taxed to pay for the attempt to carry 
her out of the Union? “ Let the dead bury their dead.” 
Let those things which are passed, and over which “even the 
fates have no power,” rest where the rebellion left them. 
If the judges are to be paid who administered the laws of 
rebellious governments, why not pay the governor and the 
legislature ; why not pay the generals who led the militia to 
battle during the rebellion? What’sthe difference? They 
are but parts of the same rebel government. 

2. But this court can not recognize that State govern- 
ment as legal, nor is there any obligation resting upon this 
State, now reconstructed, to pay any officer of the rebel 
State. Concede that private contracts not contravening 
the general law of the Union may stand, this does not 
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show that the debt of the rebel State must be borne by 
the State as now organized; no case can be found going 
to this length. 

The very terms of the reconstruction act show that no 
legal State government existed in Alabama, even after the 
war had ceased, and it had been reconstructed under the 
proclamation of the president. 

No department of the government had recognized the 
State of Alabama as existing when this salary accrued ; 
and itis not for the courts to recognize what the political 
departments of the government ignore.—2 Phillimore on 
Int. Law, 26—7-8 ; 2 Simon’s Rep. 194; State of Georgia 
v. Stanton, 6 Wal.; Chief Justice Chase’s opinion in rail- 
road case in Richmond. 








Jno. W. A. Sanrorp, Attorney-General, and Jon A. 
ELMore, on same side.—Judges of the circuit courts shall 
not hold any other office of profit or trust under this State, 
the United States or any other power.—Constitution of 
Alabama, section 10, of article 6; page 42 of Revised Code ; 
same provision applied during the Confederacy. 

The petitioner held an office of profit and trust from the 
Confederate States, and received the pay therefor. 

The order of the circuit court judge does not state the 
specific amount for which the warrant should issue; it 
orders the comptroller to issue his warrant for the pay of 
the petitioner, as circuit judge from the 3lst March, 1862, 
to the 20th July, 1865. This is the judgment of a court, 
and equivalent to a judgment for the recovery of what is 
sued for ; no judgment can be sustained, or more properly, 
carried into execution, which fails to state the precise 
amount to be recovered. What sort of a judgment would 
that be, which says that the plaintiff recover the amount 
due as stated in the declaration, or the amount due as shown 
by the note declared on. The rule which says, that is cer- 
tain which can be made certain, applies to contracts where 
proof can supply the uncertainty and other similar cases, 
but not to judgments ; it would be a singular judgment 
when you had to resort to proof to ascertain the amount. 

14 
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This is not aided by the petition ; it no where shows the 
precise sum due, for which the petitioner asks the manda- 
mus to issue ; it states that the sum due amounts to a large 
sum, to-wit, $7,331 75, or near that sum. The rule is, that 
when alternative allegations are made, that shall be taken 
which makes most strongly against the party making it. 
The allegation, then, is, that the sam due amounts to near 
the sum of $7,331 75, but not to that precise sum, nor to 
any precise sum. 

But there was error in the judgment of the court in 
another particular. If the above objections are not sus- 
tained, then we insist that the warrant shall not issue for 
the salary which might have accrued from the time the 
Federal armies took and held possession of the State, de- 
claring and enforcing martial law, and annulling all the 
functions and offices of the officers of the State, which 
was from about the 4th of May to July 20th, 1865. 

Admitting that the acts of officers acting in a public 
capacity, by usurpation, are valid as regards their effect on 
the rights of private individuals, this does not establish 
their right to receive the pay, or fees belonging to the office, 
until they are ousted on a writ of quo warranto. In a con- 
test between two persons claiming the office of a sheriff, 
the acts of the sheriff de facto are binding upon all persons 
in the same manner and with the same effect asif he was 
acting de jure, but he is not entitled to retain the fees of 
the office as against the officer de jure ; in other words, the 
alleged officer is not entitled to the fees at all. 


GotpTuwaTE, Rice & Sempie, for appellee.—1. Manda- 
mus is the proper remedy.—Liggs v. Pfister, 21 Ala. 469 ; 
Moore v. Tenn. and Coosa Railroad Co., 36 Ala. 371. 

2. State authority—State existence—neither ceased nor 
was suspended in Alabama by secession, or during the 
rebellion. 

3. All acts of the legislature which were not in conflict 
with the constitution of the United States or of Alabama, 
though passed during the rebellion, were valid, unless the 
State ceased to exist. There is no reason for the pretence 
that the State did cease to exist. On the contrary, the 
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reconstruction acts of congress can only be sustained upon 
the ground, that the States, although existing, did not have 
a republican form of government; that congress is the 
political department of the government of the United 
States, and, as such, has the exclusive right to decide 
whether any State of the Union has a republican form of 
government; and that the decision of this question by this 
political department (congress,) however erroneous, is not 
revisable by any of the other departments, but is conclusive 
upon them, as well as upon the State, as to which the 
decision is made. 

It is well settled, that the decision of political questions 
by the political department of the government of the 
United States, is conclusive upon the other departments, 
and upon all courts which recognize the paramount or 
supreme authority of the constitution and government of 
the United States.— Rose v. Himely, 4 Cranch’s Rep. 272 ; 
Gelston v. Hoyt, 3 Wheaton’s R. 324; Kennett v. Chambers, 
14 Howard’s (U.S.) R. 38; Luther v. Borden, T (U.S.) BR. 
1; State of Georgia v. Stanton, 6 Wallace’s Rep. 50. 

To deny the existence of the State during the rebellion, 
is to assert the validity of secession, or the power of the 
government of the United States to destroy or kill a State 
whenever a part of its people adopt a void ordinance of 
secession, and undertake to maintain it by armed rebellion. 
White v. Cannon, 6 Wallace’s R. 443. 

Conceding that the Confederate States government was 
not a de facto government, yet the government in Alabama 
was a de facto government. The rebel authority in the 
State claimed and controlled every thing, and was like 
Cromwell in his claim and control. But the Confederate 
States government was unlike Cromwell, in this, that it did 
not claim or control the whole United States, nor its capi- 
tal, although it did claim to be a general government over 
a part of the territorial limits of the United States. 

The case of petitioner is, in law, just as strong as if he 
had been a Union judge, and loyal to the government of 
the United States during the whole time for which he 
claims his salary. There is no legal principle which 
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distinguishes his claim from the claim of the most loyal 
judge. 

Conceding petitioner’s participation in the rebellion as 
a crime, or as treason, yet he cannot be punished therefor, 
until duly convicted thereof. He cannot be convicted 
thereof, or tried therefor, on a summary application, like 
mandamus, (where no jury trialis allowed.) Nor can he be 
convicted now in any proceeding, since the general amnesty 
proclamation of the president, of December 25th, 1868, 
which the courts are as much bound to notice and respect 
as they are to notice and respect any public law.—Arm- 
strong’s Foundry, 6 Wallace’s Rep. 766. 

The penalties for the failure of a judge to do his duties, 
or for his crimes, are prescribed in the statutes and con- 
stitution of Alabama, to-wit: Deductions from his salary 
on the certificate of the clerk, of his failure to hold his 
courts.— Revised Code, § 756, and impeachment for his mis- 
conduct and crimes.—See State Constitution. 

It is not for the courts to create other penalties, and to 
enforce them in a summary proceeding like this, without 
any trial by jury. | 


PECK, C. J.—The facts stated in appellee’s petition, we 
think sufficient upon which to determine this case ; cer- 
tainly they are, when taken in connection with such facts 
as the court is judicially bound to know. 

In this case, much of the argument of the learned coun- 
sel, on both sides, was devoted to the question, what was 
the nature and character of the government of the so- 
called Confederate States, and the government of this 
State, during the existence of the late rebellion? It is a 
question that had much of my thoughts before the argu- 
ment of this case, and my matured and deliberate judg- 
ment then was, and still is, that in no proper legal sense, 
can either of them be held to have been governments de 
facto. We admit they were governments that had in their 
power the lives, liberty, and property, of all men within 
their borders, and did with them whatsoever they pleased ; 
but no one, we think, who is able to speak of them with 
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candor, and without prejudice, will say they were govern- 
meuts friendly to liberty and equality. 

A government de /acto,in the proper legal sense, we 
understand to be, a government that unlawfully gets the 
possession and control of the rightful legal government, 
and maintains itself there, by force and arms, against the 
will of the rightful legal government, and claims to exercise 
the powers thereof. 

Such was not the character of either of said govern- 
ments. The counsel of the appellee spoke hesitatingly of 
the government of the said Confederate States; did not 
seem to maintain, without doubting, that that government 
ever was a government de facto, but strongly and most 
earnestly insisted that such was the character of the gov- 
ernment in this State during that period. They, or, at least 
one of them, contended that the government in this State 
did get possession of the legal, rightful government in the 
State of Alabama. It is admitted, it had the possession of 
the territory of the State, and control over the people 
within said territory, but it did not, and did not pretend to 
have, the possession of that lawful, constitutional govern- 
ment of said State, that was admitted into the Union, by 
the constitution and laws of the United States, in the year 
1819—the government that thereby became a constituent 
part, and member of that great Union of States and gov- 
ernments, known and called, “The United States of 
America.” No; that government it destroyed. The gov- 
ernment in this State, during the rebellion, never was, and 
never claimed to be, a part and member of the United 
States, or the government thereof. It claimed to be, and 
was, a constituent part and member of the said Confed- 
erate States, and, being so, partook of the nature and 
character of that government, of which it formed a part ; 
and it could have no other nature and character, any more 
than can the branch have a different nature and character 
from that of the vine. That the government of this State, 
and the government of the rebel States, were parts of, and 
constituted the government of the Confederate States, we 
suppose, no one will deny. They were, therefore, one in 
essencé and substance, with the said Confederate govern- 
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ment. If that government was not, in a proper legal sense, 
a government de facto, neither were, or could, the govern- 
ments of the several rebel States, be such, each one of 
which, as we have said, forming and composing a part of 
the said Confederate government. They were, therefore, 
rebel governments, and nothing more—governments in hos- 
tility to, and not parts of, the government of the United 
States. They were not even struggling to get the posses- 
sion of the rightful government, or to exercise its powers, 
but to set up and establish a new, separate, distinct and 
hostile government, partaking in nothing in common, with 
the legal rightful governments; but in everything, in na- 
ture, essence and character, utterly in opposition to, and 
using their utmost powers and strength, by military force 
and war, to overthrow them. This, for a time, they suc- 
ceeded in doing, in the several rebel States, but altogether 
failed to accomplish, as to the United States, and were all 
of them, at length, overthrown and destroyed by the 
military forces of the United States. They came into 
being illegally, by force, and by force were subjugated 
and destroyed, and the rightful governments, in most of 
the States, have been reconstructed, restored and re-united 
with the government of the United States. 

It is said, however, the government of the Confederate 
States has been recognized by the political departments of 
the United States, as a government de facto. If that were 
so, we would feel bound so to recognize, as such, both it 
and the government of the several rebel States, of which 
it was composed, and by which it was formed; for in all 
political questions the courts follow and act in conformity 
to the decisions of the political departments of the govern- 
ment. but we deny that the political departments of the 
government of the United States have ever recognized the 
said Confederate government as a government de facto. 
It is true, the said Confederate government, from principles 
of humanity, was recognized sub modo, in a certain sense, 
as an organization, or government, if you please so to call 
it, illegal and traitorous in character, but having such 
power as rendered it necessary to treat with it, for the ex- 
change and humane treatment of prisoners, &c., and, per- 
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haps, in a few other special cases, but were always careful 
not to recognize it, in the proper sense of the terms, as a 
government de /acto—a government that could impose 
upon the government of the United States, or of the 
several States, the obligation, either morally or legally, to 
pay its debts, or the salary of its officers. 

We are aware, that this view of the matter is not in 
harmony with the decisions of our predecessors, on the 
same subject, and, in so far as they are in conflict with this 
opinion, they are hereby overruled. We cite no authorities 
in support of this opinion, for the reason, that there are 
no cases analogous to it; neither the political or judicial 
history of the world furnish any such case; the peculiar 
nature and character of our Union and governments, both 
national and State, render it impossible there should be. 
Sometimes the struggle in England is referred to ; we mean, 
what is known in history as the war of the Roses, between 
the houses of York and Lancaster. There, however, the 
contest was for the same crown and government, and not 
for a new crown and government ; sometimes they fell into 
the hands of one, and sometimes into the hands of the other 
royal contestants ; and the woes that this struggle caused 
for many years, sacrificed the best blood of the kingdom. 
But these wars never determined or settled the question, 
which of the two royal] houses was rightfully entitled to 
the crown and government, but they were at length ter- 
minated, not by the sword, but at the marriage altar; the 
prince of one house marrying the princess of the other, 
and thus uniting both rights in the same hands. Noone, 
we think, can fail to see, there is no proper analogy—no 
similarity even, between that case and the one we are 
considering, except that both are, perhaps, properly called 
civil wars. And the same may be said of every other his- 
torical case we know anything about. But, as we do not 
place our decision upon this view of the case, we will not 
lengthen our opinion by pursuing this new and inexplicable 
question further. We rest our decision upon the fact, that 
the appellee, by entering the military service, and becom- 
ing the commander of a regiment, in the army of the said 
Confederate States, thereby /orfeited and vacated the office 
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of judge of the circuit court of the State of Alabama, to 
which he was elected in the year 1858. The 11th section of 
the 5th article of the constitution of this State, at that 
time declares, that “judges of the supreme and circuit 
courts, and courts of chancery, shall receive no fees or per- 
quisites of office, nor hold any other oftice of profit or trust 
under this State, the United States, or any other power. 

In this case, then, there could not be, and, therefore, 
there was no necessity there should be, any judicial pro- 
ceeding to try and determine the fact of forfeiture and 
vacancy ; and, we further hold, that said appellee, by his 
election referred to in his petition, on the first Monday in 
May, in the year 1864, did not thereby become a judge of 
the legal government of the State of Alabama, but he 
thereby became a judge of the rebel government of said 
State. He was elected under rebel laws and a rebel con- 
stitution, and took the oath required by that constitution— 
an oath to support the constitution and laws of said rebel 
State of Alabama, and the constitution and laws of said 
Confederate government, and not an oath to support the 
constitution and laws of the legitimate government of the 
State of Alabama, and the constitution and laws of the 
United States. He did not, under said election, serve the 
legitimate government of the said State, but the rebel gov- 
ernment of Alabama. Now, we hold to the doctrine, that 
the laborer is worthy of his hire, but he must seek his pay 
from the master he serves. If, therefore, he served the 
rebel State of Alabama, he must look to the rebel State of 
Alabama for his compensation. We think we might well 
hold, the legitimate government of Alabama, the present 
loyal government of said State, owes him nothing; but as 
we cannot know, (however much we may suspect the fact,) 
that he did not remain loyal to the old government of said 
State until the 16th day of May, 1862, when he was, per- 
haps, tempted by the sword and epaulettes of the said 
Confederate States, to abandon his allegiance to the true 
State of Alabama, the State in which he had won all his 
honors, and entered the service, and took office under 
another and hostile power, by which act his said office of 
judge of the circuit court, of the lawful State of Alabama, 
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became vacant. Lest we might be wrong, and do injustice 
to the appellee by so doing, we decide, he is entitled to his 
salary, as judge of the seventh judicial circuit of said 
State, from and after the said 31st day of March, in the 
year 1862, up to the said 16th day of May, in the same 
year. As the order and judgment of the court below are 
not in conformity to this opinion, the same are reversed ; 
and we proceed to render here, the order and judgment 
that should have been rendered by the court below. 

It is, therefore, considered and ordered by this court, 
that the present auditor of public accounts of the State 
of Alabama, the successor in office of the said M. A. Chis- 
holm, late comptroller, &c., on the application and request 
of the said Augustus A. Coleman, issue his warrant in 
favor of said Augustus A. Coleman for such sum as may 
be due him, as a judge of the circuit court of said State, 
from and after the 3ist day of March, in the year 1862, 
up to the 16th day of May, in the same year, or that he 
show cause, at the next term of this court, on the first 
motion day of said court, why he hath not done so. 





MONTS ws. STEPENS. 
[SUMMARY PROCEEDING AGAINST CONSTABLE AND SURETY. ] 


1. Constable's bond ; transcriptof, when not admissible as evidence.—It is 
error to permit the transcript of a constable’s bond, from the probate 
court, to be offered in evidence, on the trial of a motion against such 
constable and his surety, when it does not appear from the transcript, 
that the bond thus offered in evidence has been ‘‘approved” and 
‘‘ filed” in the time, and in the manner, prescribed by law. 

2, Same; when admissible as evidence of common law bond.—Such trans- 
cript can not be offered in evidence of a bond, good at common law, 
without first properly explaining the absence of the original. 


Appeal from the Cireuit Court of Perry. 
Tried before the Hon. Joun Moore. 
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THE opinion contains the facts of this case. 





Moore & Lockett, for appellants. 


JoHN F. Vary, contra.—The return of the constable shows 
that the notice was served on Monts as well as on Lagrove. 
Monts appeared before the justice of the peace, also in 
the circuit court, and was represented by counsel. Upon 
the trial in the circuit court he objects, for the first time, 
that the notice was not duly served on him. It was then 
too late to make the objection ; and besides, he has not 
made and presented the point, in a revisable shape, to this 
court. 

Defendant below, Monts, made two objections to the 
introduction in evidence of the certified copy of the con- 
stable’s official bond, both of which were overruled by the 
court, to which rulings he took but one exception. If the 
court ruled correctly in either objection, it is submitted that 
the action of the court must be sustained. 

Lagrove was elected constable on the 7th of March, 1859; 
his bond, with Monts as his surety, was executed March 9th, 
1859; it is certain from the record, that after he gave this 
bond he acted as constable. The fact that the judge gave a 
certified copy of the bond, shows that the same was filed 
and on file in the proper office ; and the defendant, Monts, 
interposed no plea that he was not bound on the bond, on 
the ground that the same was not filed or approved within 
fifteen days, &c., or on any other ground ; and we submit 
that it requires no argument from us to show that the rul- 
ing of the court was correct on each and both of the ob- 
jections of defendant.—Sprow! v. Lawrence, 33 Ala. 674. 

The law under which this proceeding is had, is found in 
Title III of the Code, “ Proceedings in civil cases before 
justices’ of the peace,” and sections 8266, (2820), 3275, 
(2826), and 3277, (2831), in this Title; see Revised Code, 
p- 618, and the sections cited. 

Section 3266, (2820), Revised Code, authorizes judgments 
to be rendered “ against the persons hereinafter named,” 
and the persons named in section 3277, (3831), are “such 
justice and constable, and such of the sureties to their 
official bond, or either of them, as may be notified,” &c. 
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The punctuation both in the Code and the Revised Code 
is the same, and the comma immediately before the words 
“or either of them,” separate these words from an exclu- 
sive application to the persons called “ sureties,” and makes 
them apply to all the persons, severally, before mentioned, 
namely, “justice,” “ constable,” and “ sureties.” And we 
insist, if either Lagrove or Monts had been notified, the 
law authorized judgment to be rendered against the one 
notified, and against both if both had been notified and 
were living at the time of the rendition of the judgment. 

But before judgment, Lagrove died ; his death was sug- 
gested, and the suit thereafter proceeded, and judgment 
was rendered against the survivor, Monts. That this was 
authorized by law, see Revised Code, § 2542, (2146), last 
clause ; Lupert & Chassity v. Elston’s Ex’r, 35 Ala. 79. 

If Monts had died and his death been suggested, we 
apprehend that there would have been no question but that 
the suit might have proceeded and the judgment had against 
the survivor, Lagrove, alone ; and as the law authorized the 
justice to render judgment against Monts alone, if he alone 
had been notified, (Revised Code, § 3977, last clause), we 
submit that there,can be no sufficient reason why, after the 
death of Lagrove, the suit could not proceed against the 
survivor, Monts, and judgment be had against him alone. 

The authorities relied on by appellant's counsel do not 
apply to this case, for the reason that the decisions in those 
vases were made upon statutes essentially different, as to 
the points on which the decisions were made, from the 
statute law applicable to this case. 

The decision in the case of James & Ould v. Spear, 9 Ala. 
462, was made upon a statute which “ required the judg- 
ment to be rendered against the constable and his sureties.” 

The decision in the case of Armstrong v. Holley, 29 Ala. 
305, was made upon a statute which authorized a motion 
to be made against the cleri: and his sureties, and required 
the judgment to be rendered against such of the parties, 
whether principal or surety, as may have received notice, &e., 
and the point decided was entirely unlike the point now 
before the court. 

The decision in the case of Ware v. Greene, 37 Ala. 494, 
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was made upon a statute requiring notice to issue against 
all the sureties of the tax collector. 


PETERS, J.—The record and bill of exceptions in this 
case show the following facts: The appellee, Gideon Ste- 
phen, gave notice to “John G. Lagrove, constable, and J. 
F. Monts, his surety on his official bond as such constable, 
that, on Saturday the lith day of January, 1862, before 
Sidney W. Blackburn, a justice of the peace in and for 
Perry county, at his office in said county, that he would 
move for a summary judgment against him, for a sum not 
more than twenty nor less than five dollars, for neglecting 
to return a certain execution issued by Michael Horn, a 
justice of the peace of said county, upon a judgment ob- 
tained before said Horn, justice as aforesaid, on the 8th 
day of February, 1861, in his (Stephens’) favor; which ex- 
ecution was issued in Stephens’ favor, and against John B. 
Ryan and John G. Lagrove, jr., for the sum of forty-eight 
dollars and twelve cents, together with the costs of suit, 
and dated the 9th day of April, 1861, and directed to any 
legal officer of said county, commanding him that of the 
goods and chattels of said John B. Ryan and John G, La- 
grove, jr., he cause to be made the sum of forty-eight dol- 
lars and twelve cents, together with costs of suit, and to 
make due return thereof to said justice of the peace at the 
next quarterly term of said Horn’s court to be thereafter 
held on the 1st day of July, 1861, which said execution, 
after it was issued and before the return day thereof, came 
duly and regularly into the hands of said John G. Lagrove, 
as constable as aforesaid, to be executed as required by the 
mandate thereof; and which execution said Lagrove, con- 
stable as aforesaid, wholly neglected and failed to return 
as required by law.” This notice was in writing, signed by 
said Stephens, and was served on said Lagrove, said con- 
stable, and said Monts, his security, on the 4th day of Jan- 
uary, 1862. 

The parties to said motion on both sides appeared before 
said justice Blackburn, and the case was heard and tried 
and the motion was dismissed by him, and plaintiff Ste- 
phens was taxed with the costs. This occurred on the 3ist 
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day of January, 1862. From this decision of Blackburn’s 
Stephens appealed to the next term of the circuit court of 
Perry county in this State, which was held in April, 1862. 
After the cause had come into the circuit court, it was con- 
tinued until the May term thereof in 1867, when Lagrove’s 
death was suggested, and the suit was suffered to abate as 
to him. Both parties appeared and joined in the sugges- 
tion of Lagrove’s death. After the suit was abated as to 
Lagrove, a trial was had thereof at the fall term of said 
circuit court, when it was tried by the court and Stephens 
obtained judgment against Mouts for “ five dollars for his 
damages” and costs. 

On the trial in the circuit court, the judgment before the 
justice Horn, and issuance of execution thereon, was proven 
as alleged in the notice; and that the execution, after its 
issuance and before its return, was seen in the hands of the 
constable Lagrove. It was also proven, that it was sought 
for by Stephens in the oftice of said Horn, to which it was 
returnable, on the 2d and 4th days of July, 1861, but could 
not be found. There was no proof showing that it ever 
had been returned, as required by law. All this was done 
without objection. The plaintiff, Stephens, then offered in 
evidence the transcript of a bond, in the statutory form of 
a constable’s bond, which purported to have been “ signed, 
sealed and acknowledged” by said Lagrove as constable 
of said county of Perry, and by said Monts as his security. 
This acknowledgment was made on the 9th day of March, 
1859, “before R. C. Hodges, J.P.’ In the body of this 
transcript of said bond it was recited, that said Lagrove 
had been elected a constable of said county of Perry on 
the 7th day of March, 1859. There was no approval in 
writing endorsed on this bond, showing the day and year 
on which the same “was approved,” “signed by the ap- 
proving officer.” There was no endorsement of the time 
of filing endorsed on said bond as required by law; nor 
was there any other proof that this bond had ever been 
approved or filed as the official bond of the constable, La- 
grove. Appended to the transcript was this certificate : 
“The State of Alabama, Perry County. I, James F. Bai- 
ley, judge of probate of said county, hereby certify the 
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above contains a true and correct transcript of the official 
bond of John G. Lagrove, as the same appears on file in 
my office. Given under my hand and seal, this 20th day 
of December, 1861.” Signed, “J. F. Bailey, judge.” To 
the introduction of this certified transcript of said bond, 
the defendant Monts objected, “1st. Because there was 
nothing on said paper to show that the bond, of which it 
purported to be a copy, had ever been delivered to, or ap- 
proved by, said James F. Bailey, judge of probate of said 
county.” 2d. “There was nothing to show that said bond 
had ever been filed in the probate office of said county 
within fifteen days after said Lagrove was elected consta- 
ble as aforesaid.” The court overruled this objection, and 
the certified transcript of the bond was permitted to be 
read as evidence; to which defendant Monts excepted. 
This was all the testimony on the part of the plaintiff Ste- 
phens. There was some testimony offered by Monts, that 
he had not been served with notice of the motion before 
the justice, which is not material in the view we take of the 
case. 

Judge Bailey’s certificate can only prove that the tran- 
script offered was a true and correct copy of the original 
record of the bond found in his office. It can not prove 
that the original bond was the official bond of the consta- 
ble, Lagrove; that it had been approved ; or that it had 
been filed at the time and in the manner prescribed by law. 
But these facts are necessary to be proven, in order to give 
the bond identity and validity as a statutory official bond. 
If it was never approved, and never filed as required by 
law, it is worthless as a statutory bond. Judge Bailey’s 
certificate can not prove these facts, and no other testimony 
for this purpose was offered. Then the transcript should 
not have been let in as a statutory bond. In the shape it 
was offered, it lacked the evidence the law has prescribed 
of its being such. On the other hand, if it was relied on 
as a bond good at common law, the original should have 
been produced, or its absence accounted for, and it should 
have been shown that it hadjall the requisites of a common- 
law bond; that it had been delivered as such ; or that the 
constable had acted under it. But nothing of this sort was 
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done. Using the language of this court, in a similar case, 
we say, “to render this bond valid by a common-law obli- 
gation, its delivery as a security for the discharge of the 
duties of the office of constable was necessary ; and to 
bring it within the influence of the regulations applicable 
to official bonds, so as to authorize a suit in the name of 
the person injured, it must not only have been delivered, 
but the principal must have acted under it as constable.” 
The proof of these important facts having been omitted, 
the objection of defendant below should have been sus- 
tained. A less stringent construction of the statute than 
this, will soon render its important provisions uncertain and 
worthless. It is not to be presumed, in this court, that 
any ofticer of the State neglects his duties, or that he is in- 
competent to discharge them; and as the bond offered in 
proof does not show that it was ever approved and filed, 
as prescribed by law, the presumption in these particulars 
is against it. This presumption must be removed, before 
it can be treated as a statutory bond. —Rev. Code, 157, 158, 
168. 165, 171, 175, 3275, 3266; Sprowl v. Lawrence, 33 Ala. 
674, 693, and cases cited in appellant’s brief; 1 Greenl. Ev. 
§ 82,84; 1 Phill. Ev., C.& H. notes, 567; Revised Code, 
§ 2695. 

The objection, that the defendant, Monts, was not made 
a party to the proceedings before the justice, is not sus- 
tained by the record; and his appearance, by attorney, 
in the circuit court, would cure this defect, if it existed. 
The bond shows that it was joint and several. In such a 
case, the death of Lagrove does not abate the suit as to 
other defendant. These questions are only referred to, to 
show that now they are of no importance in this suit.—Re- 
vised Code, § 2546; 25 Ala. 534, 563; 22 Ala. 116; 28 Ala. 
Rep. 386. 

If the bond has validity only as a common-law bond, 
then it may be well doubted whether the proceeding should 
not be by common law, and not by motion. 

The judgment below is reversed, and the cause remanded 
for a new trial. 
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WEAVER et. Au. vs. LAPSLEY. 


[MOTION TO SET ASIDE A JUDGMENT OF THIS COURT AND TO GRANT A NEW TRIAL. J 


1. Constitution of Alabama; section 2, article 4, of, mandatory in its char- 
acter ; law contravening provisions of, null and void.—The 2d section of 
the constitution of Alabama, that declares, “ Each law shall contain but 
one subject, which shall be clearly expressed in its title,” is mandatory 
in its character, and any law contravening its provisions is null and void. 

iF 2. Act of December 17th, 1868, entitled ‘* An act to declare void certain 

judgments, and to grant new trials in certain cases therein mentioned, and 

f to repeal sections 2876 and 2577 of the Revised Code of Alabama; un- 

[ constitutionality of.—The act of the 17th December, If6, entitled, ‘*An 

I act to declare void certain judgments, and to grant new trials in certain 

} cases therein mentioned, and to repeal sections 2876 and 2877 of the 

} Revised Code of Alabama,” issuch alaw. It contains two distinct sub- 
jects, to-wit : To declare void certain judgments and grant new trials, 
&ec., is one subject ; and to repeal sections 2876 and 2877 of the Revised 
Code, is another subject, both of which are clearly expressed in its title, 
and is, therefore, null and void. 

3. Same; exercise of judicial power by Leyislature.—It is also null and 
void, because, in the passage of said law, the legislature exercised ju- 
dicial power, in violation of the 3d article of the constitution of the 
State. 

4. Same; bill of rights in violation of.—The said act is in conflict with the 
eighth section of the bill of rights, which declares that no person shall 
be deprived of life, liberty or property, but by due course of law. 

5. Same; constitution of United States, in violation of.—Itis also void, he- 
cause it violates the 24th section of the bill of rights, that declares, 
‘*that no ex post facto law, or any law impairing the obligation of con- 
tracts, shall be made ;” and also, that part of the 10th section of the 
first article of the constitution of the United States, that declares, no 
State shall pass any er post fucto law, or law impairing the obligation 
of contracts. 


The facts upon which the application is based, are fully 
set out in the opinion. 


Pettus & Dawson, pro motion. 
JoHN T. Moraan, contra. 


[No briefs came into the hands of the reporter. | 


PECK, C. J.—The following motion has been entered 
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upon the motion docket of this court, at the present term, 
to-wit : 


“Supreme court of Alabama, January Term, 1869. 


Leroy G. Weaver ef. al. And now comes the appellant, 
Us. tna moves the court, that the 
John W. Lapsley. judgment rendered in said case, 
on the 2d day of July, 1868, by the supreme court, be set 
aside, and a new trial granted, and the said case reheard in 
this court. This motion is made on the ground stated in 
the petition and aflidavit of said Weaver, and the record of 
said cause, both appearing on file. 
Petrus & Dawson, attorneys for motion. 
To Messrs. Moraan & Lapstey, attorneys for appellee.” 


This motion is accompanied by a notice to the said John 
W. Lapsley, or Messrs. Morgan «& Lapsley, his attorneys, 
that said motion would be made in this court on the 28th 
day of January, 1869, which appears to have been served 
by the sheriff of Dallas county, by leaving a copy of the 
same with said atturneys, Morgan & Lapsley, on the 14th 
of January, 1869. 

With this motion is filed, in this court, the sworn petition 
of said Weaver, which states, in substance, that on the 
1th day of March, 1866, said John W. Lapsley commenced 
his suit, in the cireuit court of Dallas county, against peti- 
tioner, by summons and complaint; that at the fall term 
of said circuit court, in the year 1867, said suit was tried, 
and judgment rendered against petitioner for twenty-four 
hundred and forty-three dollars and sixteen cents, besides 
costs of suit; that on said trial, a bill of exceptions was 
taken by petitioner to the rulings of said court; that an 
appeal was taken to this court by petitioner, and that 
Thomas B. Wetmore and 8. N. McCraw were his sureties 
on his appeal bond ; that at the July term of this court, in 
the same year, 1868, said judgment was affirmed, and 
judgment rendered against said petitioner and his said 
sureties, for the amount of said judgment, ten per cent. 
damages and costs, kc. Petitioner makes a transcript of 
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said suit, in the said circuit court and this court, as a part of 
his said petition, marked “ Exhibit A,” and states therein 
that he is advised, and believes he has a meritorious 
defense to said suit; that the contract on which suit was 
brought, was made on the first day of February, 1865 ; 


_ that the entire contract made between petitioner and said 


Lapsley, at the time the note sued on was made, is fully 
set forth in said bill of exceptions, copied into said tran- 
script, marked “ Exhibit A ;” that said defense is fully set 
forth in said transcript; that be is advised and believes, 
and so states, that said judgments, both of the said circuit 
court and of this court, are erroneous, and that the errors 
appear in said transcript. 

Said petitioner, for himself and his said sureties, prays 
that said judgment of this court be set aside, and a new 
trial granted, and the said cause be reinstated on the 
docket of the second division of this court, to be again 
tried, &c. . 

It is admitted, by the counsel of said Weaver, that bis 
motion is based upon an act of the general assembly of 
this State, approved December 17, 1868, entitled “ An act 
to declare void certain judgments, and to grant new trials 
in certain cases therein mentioned, and to repeal sections 
2876 and 2877 of the Revised Code of Alabama.” It is 
also admitted that if said act is unconstitutional and void, 
then this motion cannot be granted. It is very clear, this 
admission is rightly made. In the case of Van Dyke v. 
The State, 22 Ala. 54, the court says : “It is most unques- 
tionably true, that after the final adjournment of this court, 
it ceases to have any power over its records, other than 
such as is incident to all courts of general jurisdiction, 
that of correcting clerical errors, where the record affords 
matter upon which to base such correction. After its final 
adjournment, its judgments are absolute and conclusive, and 
the court has no power over them.” 

The question as to the validity of that act, is, therefore 
directly made, and must be met and decided. If constitu- 
tional, the motion may prevail ; if unconstitutional, it must 
be overruled. 

At the present term, in the case of Wm. W. Sanders et. 
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al. v. Septimus D. Cabaniss, Ex’r, dc., the fifth section of 
said act is declared unconstitutional and void. 

Much of the argument, and many of the authorities re- 
ferred to in that case, are applicable to some of the views 
that will be taken and considered in this case. But first, 
we will take up and dispose of the question growing out of 
the title of the said act. 

The second section of the fourth article of the constitu- 
tion, declares that, “the style of the laws of this State 
shall be : ‘ Be it enacted by the General Assembly of Ala- 
bama.’ Each law shall contain but one subject, which 
shall be clearly expressed in its title ; no law shall be re- 
vised or amended, unless the new act contains the entire 
act revised, or the section or sections amended; and the 
section or sections so amended, shall be repealed.” Does 
the law we are considering contain more than one subject, 
and is each one clearly expressed in its title? If so, then 
it is in violation of this section of the constitution, and we 
can see no escape from the declaration, that the whole act 
is unconstitutional and void. It is not like the case where 
one section of an act may be constitutional and valid, and 
another unconstitutional and void. Here, the difficulty 
grows out of the fact that the act contains two distinct 
subjects, to-wit: “'To declare void certain judgments, and 
to grant new trials in certain cases therein mentioned, and 
to repeal sections 2876 and 2577 of the Revised Code of 
Alabama ;” both of which are clearly expressed in the title 
of said act. In such a case, the court has no power to se- 
lect and say which part of the act shall be valid, and which 
void. Therefore, the whole act must stand or fall together. 








The following are some of the reasons that have brought 
us to this conclusion. This seccion of said fourth article of 
the constitution, declares that ‘ each law shall contain but 
one subject, which shall be clearly expressed in its title.” 
If this language is mandatory, and not directory merely, 
then the question is settled ; the whole act must fall, and 
there is no help for it; the words used are plain, and with- 
out ambiguity, and more, they are not technical, and must, 
therefore, be understood, in their common, ordinary sense. 
They arethe words of command, and nothing less. Not 
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words that may be obeyed or disregarded, at the pleasure 
of the legislature. The great fundamental rule in constru- 
ing constitutions, as well as all other instruments, is, to 
ascertain the meaning of those by whom they were made, 
from the language of the instruments themselves, and if 
this can be done, that meaning must prevail, unless it is in 
conflict with the law of God, orsome higher human law. 
“ Each law shall contain but one subject, which shall be 
clearly expressed in its title.” Can any reasoning or argu- 
ment make this language mean, that any law may contain 
two or more distinct subjects, and yet not violate its mean- 
inz. The language is, “shall contain but one subject.” We 
can not see how words can make the meaning plainer, or 
more direct. It is clearly the language of command. Look 
at the language used in the section immediately before, and 
the one following the one we are considering, and, also, 
that employed in the other clauses of the same section. 

Section one declares, “ the legislative power of this State 
shall be vested in a general assembly, which shall consist 
of a Senate and House of Representatives.” 

Can the legislative powers of the State be vested in any 
other body, but a general assembly ? Or, can such general 
assembly consist of more, or less, than two houses, to-wit, 
a Senate and House of Representatives ? 

The third section declares that “ theterm of office of the 
senators shall be four years, and that of representatives 
two years.” Can these terms of office be longer or shorter 
than four years for senators, and two years for representa- 
tives, and yet be in harmony with the constitution ? 

The second section, the meaning of a part of which we 
are trying to ascertain, declares that, “the style of the laws 
of this State shall be: “ Be it enacted by the General As- 
sembly of Alabama.” Can they have any other style, and 
yet, contravene the plain words of this section? Again, 
“no law shall be revised or amended, unless the new act 
contain the entire act revised, or the section or sections 
amended ; and the section or sections so amended, shall be 
repealed.” 

Can this be done—can a law be revised or amended, un- 
less the act revised or the section or sections amended, be 
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set out in the revising or amending act, and the will of the 
people, who made the constitution, not be disregarded ? 
This clause of the same section, in the constitution of 1865, 
with only an immaterial verbal difference, has been con- 
strued and held to be mandatory and imperative in its 
meaning and character, and a law contravening its provis- 
ions, held to be null and void.—T'uskaloosa Bridge Co. v. 
Olmstead, 41 Ala., p. 9. 

We approve of the reasoning and conclusion of the 
learned chief justice who delivered the opinion of the court 
in that case. The cases referred to in that opinion, with 
two exceptions, Ohio and California, show that the courts 
of the States, having similar provisions in their constitu- 
tions, have held contravening acts null and void. To hold 
such provisions to be rules of procedure only, prescribed for 
and directed to the legislative department of the govern- 
ment exclusively, and to depend for their observance on the 
conscience and judgment alone of the individual members 
of that department, we think a great error. We were each 
of us members of the convention, and we know that an 
effort was there made to leave this second section out of 
the constitution, and it failed by a large vote ; we can not, 
therefore, yield to the argument that it prescribes a rule of 
procedure merely. 

This train of reasoning, with the authority of the case 
of the Zuskaloosa Bridge Co. v. Olmstead, supra, has led 
our minds undoubtingly to the conclusion that the said 
section of the constitution is imperative and mandatory, 
and a law contravening its provisions, is null and void. 
The act of the 17th December, 1868, manifestly contains 
two separate and distinct subjects, having no connection 
whatever with each other. To declare void certain judg- 
ments, and to grant new trials in certain cases therein men- 
tioned, is one subject; and to repeal sections 2876 and 
2877, of the Revised Code of Alabama, is another; and 
can not be joined together in the same act, without an utter 
disregard of the plain language of the constitution, and 
must, therefore, be held to be invalid. 

2. The second, third, fourth and fifth sections of this act, 
are in conflict with the third article of the constitution of 
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this State. In the passage of these sections, the legislature 
exercised powers properly and exclusively belonging to the 
judicial department of the government. 

We rest this objection to the act mainly upon the au- 
thority of the case of Sanders et al. v. Cabaniss, Ex’r, and 
the authorities therein referred to, decided at this term. 
The passage of the second section is not so clearly and 
plainly an exercise of judicial power, as the passage of the 
third and fifth sections, nor are they so palpably an exercise 
of judicial powers, as the passage of the fourth section, 
which directly, and without any intervention of either judge 
or court, declares certain judgments and decrees absolutely 
null and void; but the intention of the legislature, as to 
each and all of them, is to declare void certain judgments, 
and to set aside and grant new trials in others. To grant 
new trials is not so high an exercise of such powers, as to 
declare judgments void ; but to do either is to exercise 
judicial powers, and it makes no difference whether the law 
operates toaccomplish the purpose directly or indirectly ; 
in either case, the constitution is violated. 

In the case of Sanders et al. v. Cabaniss, Ex’r, supra, the 
opinion of the court says: “It is a very clear proposition, 
that what can not be lawfully done directly, can not be 
done indirectly. No device, though it be so cunningly con- 
trived, as to make wrong appear to be right, can justify it.” 
To the same effect is the case of [Haley et al. v. Clark, 26 
Ala. 459; and, also, the case of Lewis et al. v. Webb, Adm’r, 
2 Greenleaf, 326. In this last case, it was argued, as it is 
here, in behalf of the action of the legislature, that it was 
not in any degree judicial ; that the resolve of the legisla- 
ture went no further than to authorize a re-examination of 
the cause—to empower one judicial court to review the 
proceedings of another judicial court, by way of appeal ; 
and thus, to do complete and final justice to all concerned. 
To this, the court, by Chief Justice Mullen, replied, “ It is 
true, the’resolve does not, in tevms, purport to transfer prop- 
erty directly from one man to another, by mere legislative 
authority ; but it proposes to grant to one party ina cause, 
which has been according to the existing laws, jinally de- 
cided, special authority to compel the other party, contrary 
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to the general law of the land, to submit his cause to another 
court for trial; the consequence of which may Le, the total 
loss of all those rights, and all that property which the 
judgment complained of had entitled him to hold and en- 
joy; that is to say, it proposes to accomplish, in an indirect 
and circuitous manner, that which the existing laws forbid, 
and which, by a direct and legal course, can not be attained ; 
and to perform an act respecting a cause, between party 
and party—an act, therefore, of a judicial character, in the 
simple form of legislation.” It is wonderful how exactly 
that case and this one are, in all essential particulars, almost 
the same. Here, the object and purpose of the act are to 
compel the plaintiff in the judgment, sought to be set aside, 
to submit his case to another trial, by which a judgment, 
final and absolute, and over which the court has no au- 
thority whatever, may be reversed ; and this, contrary to the 
general law of the land; the consequence of which may 
be, the total loss of all the rights and all the property which 
the judgment complained of entitles him to hold and enjoy, 
which is just what the appellant expects and intends to 
accomplish, and all under the plea, as in that case, that 
complete and final justice may be done to all concerned ; 
for, unless the appellant expected, in some way, to get rid 
of the judgment against him, he would not ask to have the 
judgment set aside and a new trial granted; but this, 
Chief Justice Mullen so ably reasons, can not be done. 

These sections of said act, the second, third and fourth, 
(the fifth having been already declared void by this court), 
are therefore void, because, in passing them, the legislature 
exercised judicial powers, in violation of the third article 
of the constitution. The security, as well as the harmony 
of the government, depends greatly upon each department 
thereof, conforming itself to the exercise of those powers 
properly assigned to it by the constitution ; any invasions, 
therefore, of the powers that appropriately belong to either 
of the other departments, should be promptly met at the 
threshold, lest, by being repeated, they might seem to 
acquire the plausability and force of a precedent. In such 
cases, for one, I am prepared to stand in the breach, and 
to “ bring forth the spear and stop the way.” 
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3. We also hold that this law is obnoxious to the charge, 
that it violates the eighth section of the bill of rights, which 
declares that no person shall “be deprived of his life, 
liberty, or property, but by due course of law.” The intent 
of this act, as is manifest from the title itself, is to take 
away from, deprive the owner of, and utterly destroy what 
it is the object of this section of the bill of rights to pro- 
tect. A final judgment is property—may be owned, and 
the fruits of it enjoyed by the owner, and on his death it 
goes to his personal representatives, as assets belonging 
to his estate; first, for the payment of debts, and then to 
be distributed among the distributees of the deceased. 
This act of the legislature is in no proper sense “ due pro- 
cess of law.” The terms “the law of the land,” “due 
process of law,” and “due course of law,” whether found 
in the English charters and statutes, or in our American 
constitutions, have the same meaniog. Lord Coke says 
that “ by the law of the land,” means “ by due course and 
process of law, by indictment or presentment of good and 
lawful men, where such deeds be done, in dua manner, or 
by writ original of the common law.” = In Dorman v. The 
State, 34 Ala., at page 236, the court says “ due process of 
law” means a judicial proceeding, regularly conducted in 
a court of justice, as contra-distinguished from a statutory 
enactment. It is argued by appellant, that no one has any 
vested right in a defense arising out of the statute of limi- 
tations, or the time limited for an appeal. This is readily 
admitted, but he has a vested right in a final absolute 
judgment, that has passed beyond the control of the 
courts, as much as he has in his dwelling-house or farm, 
and they are all equally property, and entitled to protection 
alike. 

4, These sections are also in conflict with the twenty- 
fourth section of the bill of rights, which declares “ that 
no expost facto law, or any law impairing the obligations of 
contracts, shall be made; and with the last clause, of the 
first part of the tenth section, of the first article of the 
constitution of the United States, which declares that “ no 
State shall pass any law impairing the obligation of con- 
tracts.” 
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A judgment is a contract. Contracts or obligations of 
records consist of judgments, recognizances, and statutes 
staple ; and these are of inferior force, because they have 
been promulgated by, or are founded upon the authority, 
and have received the sanction of a court of record.— 
Chitty on Contracts, p.2. The most general division of 
contracts, is into contracts by specialty, and simple con- 
tracts. Contracts by specialty, are those which are reduced 
to writing and attested by a seal, and contracts of record. 
These last are judgments, recognizances, and _ statutes 
staple.—1 vol. Parsons on Contracts, p. 7. Contracts by 
judgment, impose the highest obligation known to the law, 
and although there is in such contracts no promise in fact, 
the law implies a promise, and it is upon this principle 
that debt lies upon the judgment of a court of record.— 
Chitty on Contracts, p. 23. Such contracts are entitled to 
the protection of the constitution equally with other con- 
tracts; and no State can pass any law impairing their 
obligation. I do not propose to argue at length this ques- 
tion in this opinion. The decisions are numerous, both in 
the supreme court of the United States, and in the courts 
of the several States. 

It is manifest, if the act of December 17, 1868, is held to 
be constitutional, and the motion of the appellant prevails, 
the obligation of this judgment-contract of record, will 
not only be impaired, but may be utterly destroyed. If 
this be so, then it is clear the act must be held to be void 
both by our own constitution and the constitution of the 
United States. The authorities on this subject are, most 
of them, referred to in the able dissenting opinion of C. J. 
Walker, in the cases of Lx parte Pollard, Ex parte Woods, 
40 Ala., p. 77, where they can be seen, without burthening 
this opinion, by referring to them here. The foregoing 
reasons satisfy us that the entire act of the 17th Decem- 
ber, 1868, entitled “ An act to declare void certain judg- 
ments, and to grant new trials in certain cases therein 
mentioned, and to repeal sections 2876 and 2877 of the 
Revised Code of Alabama,” is unconstitutional and void, 
and it is hereby so declared. 
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Let the motion of the appellant be overruled at his cost; 
and the costs of his sureties in his appeal bond. 


We concur in the conclusion of the chief justice, and 
with the able argument by which he sustains it, but we do 
not desire to be committed now, to or against the proposi- 
tion that judgments of the courts of this State, rendered 
during the late war, and the succeeding provisional gov- 
ernments, may not, through proper legislation, be reviewed 
by the courts under the legal State government. 

Tuos. M. Perens, J. 
b. F. Sarroup, J. 





THE STATE ex rev. vs. GARDNER. 


[INFORMATION IN NATURE OF QUO WARRANTO, TO OUST PROBATE JUDGE 
FROM OFFICB AND DECLARE SAME VACANT. ] 


1. Quo warranto; when writ does not lie. —A person claiming to hold the 
office of probate judge, if eligible to hold such office at the time of his 
election, and legally elected and duly inducted into office, can not be 
removed from office on writ of quo warranto. 

2. Same; remedy for impeachable offense.—But if such person has com- 
mitted an impeachable offense, he must be impeached before the Sen- 
ate. And if there shall be ‘any willful neglect of duty, or other 
reasonable cause, which shall not be a sufficient ground of impeach- 
ment,” he must be removed by the Governor, ‘‘on the address of two- 
thirds of each house of the general assembly.” 


ApprAL from the Cireuit Court of Butler. 
Tried before Hon. Pumamon O. Harper. 


Information in the nature of a quo warranto, at the suit 
of the State, on the relation of William Seawell, to oust 
S. S. Gardner from the office of judge of the probate court 
of Butler county, and have the same declared vacant 

The facts of the case are fully stated in the opinion. 
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Tuos. J. JupGE, for appellants.—Section 200 of the Re- 
vised Code declares some of the causes which vacate an 
office in this State. Among them are enumerated the fol- 
lowing : “Any office in this State is vacated by the incum- 
bent ceasing to be a resident of, the State, or of the dis- 
trict, circuit or county, for which he was elected.” And 
“in such other cases as are, or may be declared by law.” 

In addition to the acts which vacate an office, as specially 
declared in the Code, various grounds of forfeiture exist at 
the common law. For an enumeration of these causes of 
forfeiture, see Bacon’s Abr., title “ Offices and Officers,’ 
letter J/, under the head, “Of the Forfeiture of an Office.” 

This court has made an adjudication upon this subject 
at the present term, in a case relating to a forfeiture of a 
judicial office—See Chisholm, Comptroiler, v. Coleman, in 
manuscript. And in some cases of forfeiture, the cause of 
forfeiture ipso facto vacates the office.—Chisholm v. Cole- 
man, supra. 

In the present case, the first count of the complaint 
avers that the office of judge of probate for Butler county 
became vacant, by the incumbent ceasing to reside in the 
county for which he was elected. And the second count 
avers, that the office became vacant by the incumbent’s ap- 
pointment to, and acceptance of, another office, so incom- 
patible and inconsistent with the first office, that the two 
could not be executed by the same person; and that this, 
ipso facto, vacated the first office. That this was the effect 
of the acceptance of the second office, if the two were in- 
compatible, is sustained by the case of Chisholm v. Cole- 
man, supra, and other authorities which will be hereafter 
cited. 

If an office has become, in legal contemplation, vacant, 
or has been forfeited by an act which ipso facto vacates it, 
whoever attempts to exercise it, without legal authority, is 
a usurper and an intruder ; at least, in the language of sub- 
division 1, of section 3082 of the Revised Code, he “unlaw- 
fully holds or exercises the office.” 

In the present case, each count of the complaint, after 
showing a vacancy in the office in question, avers that the 
incumbent “ unlawfully holds and exercises the office;” and 
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this gave the circuit court jurisdiction of the case, under 
section 3082 of the Revised Code, and subsequent sections 
relating to the same subject. The mode of procedure 
adopted, conforms to the requirements of the Code; though 
without these statutory,provisions, the court would have 
had jurisdiction by the common law. 

The court below overruled the demurrer as to the first 
count, and sustained the demurrer as to the second count ; 
and this presents the question, whether or not the office of 
judge of probate of a county, and the office of enrolling clerk 
of the legislature, are so incompatible and inconsistent with 
each other, as that they can not be legally and properly ex- 
ercised by the same person ? 

What is incompatibility, in legal contemplation ? 

“Offices are said to be incompatible and inconsistent so 
as not to be executed by the same person, when, from the 
multiplicity of business in them, they can not be exercised 
with care and ability.”—Bacon’s Abr., title “ Offices and 
Officers,” letter K. 

“And this, my Lord Coke says, is of that importance, 
that if all offices, civil, ecclesiastical, &c., were only execu- 
ted, each by a different person, it would be for the good of 
the commonwealth, advancement of justice, and preferment 
of deserving men.”’—Bacon’s Abr., same title and letter. 

This court judicially knows the duties of a probate judge, 
and of an enrolling clerk of the legislature; and that they, 
during the session of the legislature, can not be performed 
by one and the same person. “Judges of probate must 
keep their offices at the court-house, and open for the trans- 
action of business at least on Mondays, Tuesdays and Sat- 
urdays of each week, except the 4th day of July and 
Christmas, from 9 in the morning until 4 in the afternoon, 
with an interval of one hour at noon.’—Kevised Code, 
$788. They are, ex officio, judges of the county courts, and 
of the courts of county commissioners, and must preside 
at the terms of each. Indeed, their duties are multiform 
and various, and of the highest importance to the public; 
and, if the constant presence of any one officer, more than 
another, is required at the court-house of every county, it 
is the judge of probate. 
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The duties of enrolling clerk of the legislature are, du- 
ring a session, arduous and highly important. He can not 
discharge his duties by deputy, but when one is needed, 
the legislature gives him an assistant; the court judicially 
knows that an assistant was furnished at the last session. 
He can not appoint a deputy to act for him, because his 
judgment and skill are relied on in the discharge of the 
duties. “A ministerial officer can not depute one in his 
stead, if the office be to be performed by him in person ; 
but when nothing is required but a superintendency in the 
office, he may make a deputy.’—Bacon’s Abr., title “ Offi- 
ces and Officers,” letter Z. 

No mere superintendency is required of the enrolling 
clerk. All bills which have been passed by the two houses 
have to be enrolled, and the enrolled bill signed by the pre- 
siding officer of each house; and if approved by the gov- 
ernor, they are to be signed by him, and then deposited, as 
laws, in the archives of the State. If bills be not correctly 
enrolled, serious consequences may ensue. And as each 
session advances, especially when it is drawing to a close, 
the duties of the enrolling clerk impose upon him the most 
arduous labor, and require of him the closest attention. 
These duties of the enrolling clerk have to be performed 
wherever the legislature may be in session, and are impos- 
sible of performance by him, if he be the probate judge of 
a distant county, and discharges his legal duties as such. 
And if he faithfully and properly discharges the duties of 
the former office, the duties of the latter must be omitted ; 
they are wholly incompatible and inconsistent offices. “ If 
conditions in law which are annexed to offices be not ob- 
served and fulfilled, the office is lost forever ; for these con- 
ditions are as strong and binding as express conditions.” 
Bacon’s Abr., title “Offices and Officers,” letter J/. 

The office of enrolling clerk, the court judicially knows, 
was established by the last legislature, and his compensa- 
tion fixed at six dollars per day. 

Did the acceptance of the office of enrolling clerk vacate 
the office of probate judge? It is clear upon authority 
that it did.—See Bacon’s Abr., title “Offices and Officers,” 
letter A, and cases there cited. 
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Lord Mansfield said, (3 Burrows, 1616,) that it seemed 
to him “very strong” that “if the two offices were incom- 
patible, the acceptance of the latter would imply a surren- 
der of the former.” 

And the leading case of Milwards v. Thatcher, (2 Term 
Rep. 81,) settles this question directly and conclusively. It 
was held in that case, that “a jurat of the corporation of 
Hastings may be elected town clerk of that corporation. 
But the two offices are incompatible, and the acceptance of 
the latter, though an inferior office, will vacate the former.” 

Ashurst, J., said, in the case above cited, that the accept- 
ance of the latter does absolutely and ipso facto avoid the 
former, although the superior office, if they be incompatible.” 

Buller, J., in same case, said, “1 have no doubt it was 
the plaintiff’s intention to keep both offices; but if he be 
mistaken in the law, and choose to accept the last office, he 
must abide the consequences ; for it is his own act.”—See, 
also, The People v. Carrique, 2 Hill, 93; 1 Tomlin’s Law 
Dic. 48. 

The point attempted to be raised by the demurrer, that 
the circuit court had no jurisdiction of the case, in conse- 
quence of the provisions of the 12th section of the 4th ar- 
ticle of the constitution, is wholly untenable. That section 
has always been in the constitution of the State, and has 
no application whatever to the present case, nor to any 
similar case. It would look odd to see the legislature 
making an address to the governor to remove a man from 
the office of judge, when the office was legally vacant, and 
the man sought to be removed was illegally holding, or ex- 
ercising the office. Furthermore, the /imitation of the te- 
nure of the office, as made by that section, could never be 
construed, in a Sfate constitution, to exclude all power in 
the legislature to legislate on the subject of ousting intru- 
ders and illegal holders of the office. But it is deemed un- 
necessary to say anything further on this point. 

I conclude by respectfully calling the attention of the 
court to the agreement and request of counsel on both sides, 
written on the record. 

The interest of the public—this is is not a private suit, 
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but one involving the interests of the public,—call for a 
decision at as early a day as practicable. 





Joun A. Minnis, contra.—l insist that the complaint upon 
its face shows no cause of action, in either count, of which 
the circuit court has or can take jurisdiction; that the 
whole question of ousting from office or removal of judges, 
legally and constitutionally elected to, and duly installed 
in their offices, are, by the constitution of the State of Ala- 
bama, (except by impeachment,) confided alone to the gov- 
ernor, upon the address of two-thirds of the members of 
each house of the general assembly. 

The constitution of the State of Alabama, article 6, sec- 
tion 1, provides for the judicial power of the State, and 
that it shall be vested in the Senate as a court for the trial 
of impeachments; a supreme court, circuit courts, chan- 
cery courts, courts of probate, and such inferior courts of 
law and equity as may be established by the legislature. 

Article 6, section 12, expressly provides that the judges 
of the several courts of this State shall hold their office for 
the term of six years; and the right to hold his office for 
the full term hereby prescribed shall not be effected by any 
change hereafter made by law in a circuit or district, or in 
the mode or time of election; but for any willful neglect of 
duty, or any other reasonable cause which shall not be a 
sufficient ground of impeachment, the governor shall re- 
move any judge on the address of two-thirds of each house 
of the general assembly, &e. 

It certainly can not be pretended that the expression of 
the constitution, “for any willful neglect, or other reasona- 
ble cause,” does not embrace every cause for which any 
judge can now, or ever could be, removed or ousted, by any 
proceeding or before any tribunal; then the express power 
given by the constitution to the governor, as expressly neg- 
atives that power anywhere else as if it had been so affirm- 
atively expressed ; “expressio unius suppressio alterius” is a 
maxim founded in reason, experience and logic, and every- 
where recognized by the courts where applicable—See 
Sims & Jones v. Knox, 18 Ala. 236; Hamilton v. Williams, 
26 Ala. 527; Miller & Wife v. Flournoy’s Heirs, 26 Ala. 724 ; 
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Haley et al. v. Clark, 26 Ala. 4.9; No. 85 of the Federalist ; 
1 Story Commentaries on the Constitution, p. 329, § 448; 
Cohens v. Virginia, 6 Wheaton, 375 and 401; Mabury v. 
Madison, 1 Cranch, 137; 1 Condensed R. 282. 

It is believed no case can be found where the principles 
of this maxim have not been fully recognized by the court 
where applicable, whether applied to written contracts, 
deeds, statutes, or constitutions. 

The court is particularly referred to the case of Hamilton 
v. Williams, 26 Ala. 527, and still more especially to the 
case of Haley et al. v. Clark, 26 Ala. 439, which it would 
seem should be held conclusive of this case. This was a 
case in which the legislature undertook to relieve against 
a fine or forfeiture. The court says: “The power to remit 
fines and forfeitures is confided by the State constitution to 
the governor alone, and cannot be exercised by the legis- 
lature, and, therefore, an act of the legislature which 
attempts, directly or indirectly, to remit a fine, either 
before or after it has been paid, is unconstitutional.” The 
power to remove or oust judges being confided by the con- 
stitution to the governor alone, cannot be exercised by the 
legislature directly or indirectly, or by any other power in 
the government. 

Article 4, section 23, of the State constitution provides 
for the impeachment of all officers of the State ; article 7, 
section 18, of the State constitution, providing for the 
appointment and removal of clerks ; article 6, section 13, 
State constitution, confiding to the legislature to fix the 
terms by law, of constables and justices of the peace ; 
article 5, section 21, providing for sheriffs, with other pro- 
visions in the constitution in relation to State officers. It 
does seem, when all these provisions are looked to as aids 
in construing the constitution on this subject, that it is 
plain that no other construction can be placed on it, and 
that such was the intention of the framers ; that this power 
of ousting or removing judges was confided by the consti- 
tution to the governor alone, to be exercised in the manner 
therein prescribed. 

But it was argued on part of plaintiffs, that whilst the 
constitution of the United Siates is an instrument con- 
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ferring powers, and is limited to the powers conferred, the 
constitution of a State is one limiting powers, and all 
powers not restricted by the constitution are rightfully in 
the legislature ; and that, by the 5th section of article 6, of 
the constitution of the State, “ The circuit court shall have 
original jurisdiction in all matters, civil and criminal, 
within the State.” 

That the trial of forfeiture of office by quo warranto, and 
proceedings upon information in the nature of quo warranto, 
are matters of common-law jurisdiction, and hence, the 
constitution conferring power on the governor to remove, 
is no restriction on the common-law jurisdiction of the 
circuit courts. I answer—Ist. Section 5, article 6, of the 
constitution, provides : “The circuit court shall have origi- 
nal jurisdiction in all matters civil and criminal, within the 
State, not otherwise excepted in the constitution.” I have 
already shown how the removal of judges is excepted. 
Then, I insist, that so far from this section of the constitu- 
tion conferring this power on the circuit courts, it shows 
conclusively, it was withheld; if there could possibly exist 
(when we look to all the other provisions) a doubt, this pro- 
vision of the constitution would settle that doubt. If this 
power of removal of judges, confided expressly by the con- 
stitution to the governor, is not one of the matters ex- 
cepted, then it will be, I think, hard to find in the constitu- 
tion what is the matter excepted. It is respectfully 
submitted that there is no matter of common-law jurisdie- 
tion so expressly excepted in the whole constitution as is 
this matter of removal of judges. The truth is, when we 
examine carefully all the provisions of the constitution 
having relation to this subject, there is a perspicuity and 
harmony with itself, with well established rules and 
maxims, with well settled principles, and former adjudica- 
tions, seldom to be met with in such instruments. 

2. | insist that this idea, if fully admitted, of conferring 
power in the one ease, and limiting in the other, has really 
no influence upon this question, the convention that 
framed the constitution, it will not be denied, had the right 
to confide this power of removal upon the governor, upon 
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such terms as itsaw proper. It is already shown that the 
convention, in the exercise of that right, did confide the 
power to the governor, and hence, it is entirely needless to 
enter into a discussion upon that inexhaustible subject— 
the difference between the powers of a State and the 
national constitution. 

It is insisted by plaintiffs, that the case of Burkett v. 
Ala. & Fla. R. I. Co., decided in this court at the January 
term, 1868, is a case in point, and against the view I have 
taken in this case. 

This is a case where the circuit judge, being incompetent, 
a lawyer under § 758 of the Code, presided and tried the 
case ; this the court held constitutional, and in the opinion, 
the court says if this could not be done, parties litigant in 
court could not get a trial, and the learned judge who 
delivered the opinion, goes on to say that if this could not 
be done, then the legislature would have no power to create 
arbitrations, and that even common-law arbitrations would 
be unconstitutional. Now, the court must see that the rea- 
soning of the learned judge in relation to arbitrations is 
entirely erroneous. Arbitrations, so far as they partake of 
the attributes of a court, are inferior courts, and are ex- 
pressly provided for by the constitution. Then, I insist 
this authority has very little, if any application to this case ; 
that it is of doubtful authority, being one of those cases 
decided from an apparent necessity to sustain a law of 
very doubtful constitutionality; that it can scarcely be 
sustained upon principle ; it really settles no principle, and 
certainly never to be carried any farther, and from which it 
is hard to deduce any principle ; and if good as authority 
at all, only in cases of precisely like character. 

The case of Sprowl v. Lawrence, 33 Ala. 674, was referred 
to in the argument below. The only thing in that case 
that can have the most remote bearing on this case, 
is, the court decides in that case, that in cases of ofticers 
who omit or commit acts which it is declared by law shall 
vacate the office, does not per se operate his instantaneous 
removal from office, but only renders him liable to a pro- 
ceeding for the forfeiture of the office. This adjudication 
was in relation to a sheriff who, under the constitution and 
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law of the State, if he had forfeited his office, might be 
proceeded against in the circuit court, but there is no such 
intimation as to judges whose removal is provided for by 
the constitution. 

The case of The State, ex re. the Altterney General v. 
Porter, 1 Ala. 688, is relied on by the plaintiffs to sustain 
the jurisdiction of the circuit court in this case. The case 
against Porter was on information in the nature of a quo 
warranto, commenced in the supreme court, on the grounds 
that Judge Porter was constitutionally ineligible when 
elected, and whilst the soundness of this decision is much 
doubted, still it does not militate against any position 
taken by me in this case ; in fact, on page 693, it fully sus- 
tains the position above insisted upon by the defendant. 
The court, in commenting on the case of The State, ex rel. 
be. v. Paul, says: “This conclusion could only have been 
obtained by a misapplication of the maxim, “ expressio 
unius exclusio est alterius,” thereby recognizing the maxim, 
but commenting upon its misapplication; and the court 
immediately following, goes on to say: “It is true, the grant 
of power to the two houses to elect, is equivalent to an 
express denial of it to any other branch of the government, 
&e.” Then, upon the very same reasoning, I insist the 
grant of power to the governor, upon the address of two- 
thirds of the members of each house of the general assem- 
bly, to remove judges, is equivalent to an express denial of 
it to any other branch of the government; and that every 
authority that has been referred to, when carefully exam- 
ined, establishes the position I started out with. Butit has 
been said, that this is a proceeding not to remove, but to 
have the office adjudged vacated. 

To this, | answer—1. The complaint in both counts shows 
that the defendant was duly, on the 3d of November, 1868, 
installed in the office of probate judge of Butler county, 
and that he has ever since, and still is, performing the duties 
pertaining to the same. How then, Lask, can it be vacant? 

Ap office in the sense here used, is not the house in, or 
the place where the business is done. It is the right to 
have charge of, and to peform certain duties, and for such 
service to receive certain fees and emoluments. This, the 
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complaint clearly shows, Judge Gardner continued to do. 
It is true, the complaint charges the defendant with acts of 
commission and omission, which, it is charged, vacates 
his office, but this charge, like a charge of fraud, does not 
make it so. The court willlook to the acts charged. When 
this is done, it will be seen clearly by the court, the oftice 
has not been vacated ; at most, take the charges all as true, 
the defendant has only been guilty of acts of omission or 
commission, which, by law, authorizes a forfeiture of, ousting 
or removing from, lis office, and hence, the court is asked 
for a judgment of ouster from, and, as a sequence, that the 
oftice be declared vacant. Acts of omission or commission 
of officers, which it is declared by law, shall vacate the oftice, 
does not per se operate his instantaneous removal from office, 
but only renders him liable to a proceeding for the forfeit- 
ure of the oftice.—Sprowl v. Lawrence, 35 Ala. 674. And 
if Judge Gardner has committed any such act, he must be 
proceeded against under the constitution. 

If .the plaintiffs can make the office vacant, to keep clear 
of the rocks of Scylla, they necessaily run into the whirlpool 
of Charybdis ; to avoid the constitutional mode of removal 
of a judge from office, they present the absurdity of a pro- 
ceeding to adjudge a vacancy. 

I maintain, there is no law by statute, or otherwise, in 
the Code, in any adjudicated case, or in the work of any 
elementary writer, authorizing a proceeding to declare any 
tenement or hereditameut corporeal, or incorporeal, vacant ; 
as well might the owner institute a proceeding against 
some former occupier, who had vacated, to have a judg- 
ment of court declaring his premises vacant. [ insist, such 
a proceeding is without precedent in the whole history of 
judicial preceedings. 

If the office of judge of probate of Butler county has 
been vacated by removal, then section 207, article 7, 
chapter 1, title 5, part 1, page 128, of the Code of Ala- 
bama, provides how it shall be brought to the notice of 
the governor; and article 6, section il of the constitu- 
tion, provides for the governor filling the vacaney, still 
showing a perfect harmony of every part of the constitu- 
tion confided to the governor. The proceedings under 
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part 3, title 2, chapter 5, page 59, of the Code of Ala- 
bama, under which, I presume, this proceeding is institu- 
ted, I insist, does not, and was not, intended to embrace 
any case of officers whose removal is provided for by the 
constitution, but for a large class upon whose removal the 
constitution is silent, or provides, they shall be removed for 
cause, and in such manner as may be provided by law. 

The whole proceeding, under this chapter and every sec- 
tion, shows the proceedings are to oust, remove from, or 
take away something. Section 3052, paragraph 2. When 
any person usurps, intrudes into, or unlawfully holds, or 
exercises any public oftice, &e. 

Paragraph 2. When any public officer has done or suf- 
fered an act by which, by law, he forfeits his office in these 
cases, this proceeding is never resorted to, to adjudge a va- 
eancy. As well might the legislature provide for bringing 
suit fora thing already restored. The restoration, it is true, 
will not deprive the owner from a suit for damages; neither 
would the vacating an office deprive an injured party from 
suing for damages, but certainly no suit can be maintained 
in either case for the thing restored, or office vacated. 

The Judgment in section 3093—the exclusion from office— 
shows it was not vacant. Who ever heard, or, in his phi- 
losophy, dreamed of a court rendering a judgment exclud- 
ing a man from a vacant office! 

Upon the second count, T maintain, there is no such 
office as enrolling clerk to the legislature, known to the 
law; that the position of Judge Gardner, as enrolling 
clerk, is a position of employment, and not an office. If 
an Office at all, it is a public office. 

All offices are employments, but all public employ- 
ments, even, are not offices. And now, what is to dis- 
tinguish an oflice from an employment? Bacon, in his 
Abridgment, title Office, A, says: “ The word officium, 
principally implies a duty, and, in the next place, the 
discharge of such duty ; and that it is a rule that, when one 
man hath to do with another’s affairs, against his will, and 
without his leave, that this is an office, and he who is in it, 
is an Officer.” Upon this point, the court is respectfully 
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referred to the constitution. All ofticers may be impeached. 
Surely, this position is not one liable to impeachment. 

Jacobs’ Law Dictionary, vol. 4, page 433, gives precisely 
the same definition, and in this definition seems to be the 
only clear distinction between an official position and one of 
employment, and according to that, this was clearly no oflice. 
The court will judicially know there is no such office as 
enrolling clerk. 1st. The position is merely clerical. 2d. 
The defendant was employed by a mere resolution of the 
house; no law or resolution passed by both houses so as 
to make it a legislative act. 3d. There was no official re- 
sponsibility of bond, or oath required, given or taken, and 
no official duties prescribed for, or attached to the position, 
either by the resolution by which he was employed, or any 
law of the State. 

Then, it would seem too clear for argument, that this was 
not an oflice. 

If an office, then, it is one, the duties of which, under the 
common law, are not incompatible with that of probate 
judge. Many common law authorities have been referred 
to and quoted, to show that the office of enrolling clerk is 
incompatible with that of probate judge. In all the argu- 
ment upon this point, with the application of the authori- 
ties, the plaintiffs keep in mind that the office of probate 
judge belongs to Butler county, and the duties of enrolling 
clerk are to be performed in Montgomery, and hence, as 
the duties to be performed by the probate judge in Butler 
county, are to be performed at the same time that the du- 
ties are required to be performed by enrolling clerk at 
Montgomery, there is an incompatibility. They say in 
this, that the same man cannot be in both places at the 
same time, to discharge the duties of both offices. Al- 
though this position, at first blush, looks plausible, still it is 
not sound. 

The incompatibility must be in the officers themselves. 
The character of the officers, that is, ‘he duties to be per- 
formed in one, must be inconsistent with the duties re- 
quired by the other. If, in attending to the one, the officer 
neglects the other, he is liable for such neglect in such 
manner as the law has prescribed, and to be removed in 
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such manner as the constitution, in this case, has prescribed. 
This is believed to be what the common law means by in- 
compatibility, but it is admitted, when we look to all the 
common-law decisions and elementary writers as to what 
is an office, and what offices are incompatible, there is no 
branch of the law left in greater obscurity and uncertainty. 

But there is no branch of the common law of England 
less adapted to suit our condition and institutions, than 
that branch relating to offices and officers ; the very source 
from which they are derived, the tenures by which they are 
held, and many of the principles by which they are con- 
trolled, are totally incompatible with our institutions. 

Article 4, section 20, provides fully as to members of the 
general assembly. 

Article 5, section 14, provides as to governor. 

Article 6, section 9, provides for the powers of the gen- 
eral assembly, to establish probate courts in each county. 

Article 6, section 10, provides: “ The judges of the su- 
preme court, circuit court, and courts of chancery, shall, at 
stated times, receive for their services a compensation, 
wnich shall not be diminished during their continuance in 
office, but they shall receive no fees or perquisites, nor hold 
any oftice (except judicial offices) of profit or trust, under 
this State, or the United States, during the term for which 
they have been elected, or under any other power during 
their continuance in office, and immediately following.” 

Section II provides by whom, and when, judges of the 
supreme court, circuit courts, courts of chancery, and 
judges of probate, shall be elected, &c., but, as to probate 
judges, says nothing in any of these sections as to their 
receiving other emoluments, or holding office. Then, the 
express aflirmation provisions, prohibiting the judges 
named from holding any other office, or receiving other 
emoluments, is as expressly a negation of such a provision, 
as to probate judges, as if it had been so expressly stated, 
expressio unius suppressio alterius.” 

Passing from the constitution to the Code, part 1, title 
5, chapter 1, article 1, section 144, Office and Officers, par- 
agraph 7, members of Congress and persons holding any 
oftice of profit or trust, under foreign government, either of 
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the States of this Union, or under the United States, other 
than the office of post-master, are prohibited from holding 
oftice. Then the statute, having fixed expressly what offices 
are incompatible, excludes all others, expressio unius sup- 
pressio alterius. I am not aware of any other ineligibility 
or incompatibility, either by the constitution or by the 
statute. Then, upon this point there can be no doubt that 
the cireuit court committed no error in sustaining the de- 
murrer, and, if we are right in this, the plaintiffs having 
taken non-suit on the first count, there is an end to this 
case. The judgment below must be sustained, and this 





court will refuse to set aside the non-suit. 

Then, in conclusion for the defendant, I maintain—1st 
That whatever the jurisdiction of the circuit courts may be, 
in cases where the office of judge may be usurped, or where 
the judge claiming to be elected is constitutionally ineligi- 
gible, and in all that class of cases; yet, that where a 
judge has been legally and constitutionally elected, and is 
constitutionally eligible to the office, is duly installed into 
his office, as long as he is performing the duties of his of- 
fice, and during his term of office, he cannot be ousted 
or removed from oflice for any wilful neglect of duty, or 
other cause, except by impeachment, or by the governor, 
upon the address of two'thirds of the members of each 
house of the general assembly. 

2d. That a proceeding by information, in the nature of a 
quo warranto, in the circuit court, will not lie for a vacant 
office. 

3d. That the position of enrolling clerk to the legisla- 
ture, is not an office in contemplation of law. 

4th. If said position is a public office, then it is not, un- 
der the constitution and laws of Alabama, such an oflice 
as is compatible to hold, at the same time of holding the 
office of probate judge; the one does not render ineligible 
to the other. 

Any one of these positions are conclusive for defendant, 
upou the whole case as it now stands. 


PETERS, J.—The complaint in this case contains two 
counts. The first recites, that Samuel 8. Gardner, on the 
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dist day of July, 1868, was duly installed into the office of 
judge of probate, in and for the county of Butler, in this 
State; that he acted as such in said county from that day 
to the 8d day of November, 1868, when he left the county 
and has not since resided within the limits thereof, nor held 
any courts therein, nor performed any official acts what- 
ever within said county, but has continually since resided, 
and still resides, in the county of Montgomery, in said 
State, and has failed and neglected, and still fails and neg- 
lects, to discharge, within the limits of said county of But- 
ler, the duties of the oflice of probate judge thereof, by 
means of which, said office has been vacated, and is now 
vacated ; and yet, notwithstanding, said Gardner now un- 
lawfully claims to be the judge of probate of said county 
of Butler, and unlawfully holds and exercises the duties of 
said office without the limits thereof; and that, since said 
judge of probate has so left said county of Butler, and 
whilst residing in said county of Montgomery, he has 
granted and issued marriage licenses, and performed other 
acts as such judge of probate, which are particularly set 
out in said complaint. The second count is mainly a repe- 
tition of the first, except as to the gravamen of the charge, 
which is, that the accused was elected or appointed to the 
oflice of enrolling clerk of the house of representatives of 
the legislature of Alabama, (a public and lucrative office 
in this State,) then in session; which office said accused 
had accepted, and had entered upon the exercises and du- 
ties thereof, and exercised the same until the adjourament 
of said legislature sine die. That the duties of said office 
of enrolling clerk are incompatible with the duties of the 
oflice of judge of probate, and said offices can not be held 
by one and the same person, at one and the same time, and 
that the acceptance of the said oftice of enrolling clerk, 
ipso facto vaeated the office of judge of probate for said 
county of Butler: wherefore, the plaintiffs claim a judg- 
ment of ouster against said accused, and a judgment de- 
claring said office to be vacant. The writ is dated on the 
5th day of January, 1869. There was a demurrer to both 
counts of this complaint. That to the first count was over- 
ruled, but that to the second count was sustained. Upon 
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this, the plaintiffs below, who are appellants in this court, 
excepted to the ruling of the court upon the demurrer to 
the second count, and tendered their bill of exceptions to 
reverse the same, which was signed, sealed and dated by 
the presiding judge, as required by law. Thereupon they 
took a non-suit and appealed to this court, and here assign 
for error the ruling of the court below on the demurrer to 
the second count of the complaint. 

The view which we take of this case, does not require a 
very rigid examination of the pleadings in the court below. 
We think that the plaintiffs wholly mistook their remedy, 
and that a quo warranto,does not lie upon the facts stated 
in the complaint in this case. A quo warranto only lies 
against a person claiming to be probate judge, who was 
never duly and legally inducted into the office,—a person 
who was incompetent to hold the office from the first. If 
the person claiming to hold the office was ineligible at first, 
and was lawfully inducted into office, then he can not be 
ousted in this way. The case of The State, ex rel., v. Por- 
ter, was different from this. Here Judge Gardner was le- 
gally elected probate judge of Butler county, and was eli- 
gible to be such judge when elected, and was duly inducted 
into his office as such, within the time and manner pre- 
scribed by law. But Judge Porter was not. He was in- 
competent to hold the oflice at the time of his election.— 
The State, ex rel., v. Porter, 1 Ala. 88. When a judge is 
once inducted into office, and is competent to hold it when 
elected, he can only be ousted or removed in the manner 
prescribed by the constitution of the State. If he has been 
guilty of an impeachable offense, he must be impeached 
before the senate. If he has been guilty of an offense 
“for any willful neglect of duty, or any other reasonable 
cause which shall not be a sufficient ground of impeach- 
ment,” he must be removed by the governor, “on the ad- 
dress of two-thirds of each house of the general assembly.” 
Const. of Ala., art. 4, § 23; 7b. art. 6, $$ 1, 23. These arti- 
cles of the constitution clearly vest in certain departments 
of the government the jurisdiction to try impeachments, 
and to try applications for removal of judges from office in 
this State. This makes the jurisdiction exclusive, and no 
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other tribunal can exercise the powers thus conferred, ex- 
cept those departments of the government mentioned in 
the constitution itself. rpressio unius est exclusio alterius, 
is a maxim acknowledged by this court to be a rule of law 
as well as of logic. This forbids a different construction 
of the constitution than that here insisted on.—Broom’s 
Max. 505 ; The Slate, ex rel. v. Porter, 1 Ala. R. 688, 698 ; 
Hamilton v. Williams, 26 Ala. 527, 531; Haley v. Clark, 
26 Ala. 459; Const. of Ala., art. 3, §§ 1, 2. Although it 
may not be necessary to discuss the question raised upon 
the appointment of Judge Gardner as enrolling clerk of the 
house of representatives, yet it may be said, that we do not 
deem it an office, in the technical sense of that term. Any 
others of the persons employed by the legislature, or au- 
thorized by them to be employed about the capitol, such 
as watchmen, fire-builders, or sweepers of the halls, might 
Just as well be styled officers as such a clerk. It is but an 
employment, not an office. “All the State officers may be 
limpeached for any misdemeanor in oftice.”—Const. of Ala., 
art. 4, § 23. It would be ridiculous to talk of impeaching 
a watchman, or a fire-builder, as State officers. The rem- 
edy against such persons is to remove them at once, by 
the house of the general assembly, giving the appointment. 
These persons can not be removed by the courts upon quo 
warranto. The same may be said of the enrolling clerk, 
as such officers are controlled and discharged by the gen- 
eral assembly, or by the house appointing them. 

There is, then, no error in the judgment of the circuit 
court, and it is affirmed; the quo warranto is dismissed, and 
the said appellant, Sewell, and his securities on his appeal 
bond, are taxed with the costs in this court and in the court 
below. 
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(B.] 
CANNON vs. COPELAND, Apm’rR, ET AL. 


{BILL IN EQUITY, TO CHARGE ESTATE OF DECEDENT FOR VALUABLE IMPROVE- 
MENTS ON THE REAL PROPERTY, MADE LY CONTRACT WITH ADMINISTRATRIX. J 


1. Valuable improvements on real property of intestate, made without the 
authoity of the proper court ; administrator can not charge estate for. — 
An administratrix can not charge the estateof her intestate for valuable 
improvements upon the real property, made without authority from the 
proper court. 

2. Same; bill in chancery, to charge estate for, devoid of equity.—A dill in 
chancery to subject the corpus of an estate to the payment of such im- 
provements, is devoid of equity. 


ArreaL from Chancery Court of Barbour. 
Heard before the Hon. N. W. Cocke. 


Tus was a bill in equity, exhibited by appellant, against 
the administrator de bonis non and heirs of John N. Cope- 
land, deceased, and sought an account with the estate for 
certain valuable improvements erected on the real estate of 
said decedent, by complainant, under an agreement with 
the former administratrix of said estate, Mrs. Caroline E. 
Copeland, a sister of complainant, and now deceased. The 
bill alleges, that John N. Copeland and complainant were 
for many years, and up to the death of said Copeland, 
mercantile partners ; that partnership turned out insolvent, 
and that complainant had paid a large portion of the part- 
nership debts, out of his private funds; that being a brother- 
in-law of said Cannon, and desirous of aiding his sister, 
who was the administratrix and widow of said Cannon, 
and of saving the estate to the heirs, he had bought for 
himself an estate lot, sold by order of the probate court, 
and which was about to be sold far below its value, and 
gave his note therefor, for $4,475 ; that he also bid iu for 
the estate, two other lots, which were about to be sacrificed ; 
and afterwards by, and under an agreement and contract 
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with said administratrix, had erected out of his own funds 
upon the two estate lots,so bid in for the estate, which were 
town lots in the city of Eufaula, a large brick building, at 
the cost of $5,740 36; that on account of said improve- 
ments so built by complainant, the lots which, otherwise, 
would have been a charge to the estate, brought large rents, 
incomes and profits thereto. The bill alleges that the ad- 
ministrator de bonis non, holds the note for the lot purchased 
by complainant ; will not account with him for the improve- 
ments so erected on the estate property, out of complain- 
ants’ own private funds, but intends to collect the said note 
in full. The bill prays, “that an account be decreed be- 
tween complainant and said estate concerning the matters 
sei forth in the bill, and finally to decree whatever sum is 
found to be due complainant shall be paid him by the ad- 
ministrator and heirs of said estate,” or that certain prop- 
erty of the estate, mentioned in the bill, be sold in default 
of such payment, to discharge and_ satisfy complainants’ 
claim. The defendants demurred to the bil) for want of 
equity : 1. Because the contract with said Caroline E. Cope- 
land, as administratrix, is void, because of the statute of 
frauds; and, 2. Because Caroline E. Copeland, as admin- 
istratrix, had no authority to make such contract. The 
chancellor sustained the demurrer, and his decree is here 


assiged as error. 


Stone, Clopton & CLanton, F. M. Woop, Pucu & Baker, 
for appellants. 

Sorter & Brorner, GOLDTHWAITE, Rick & SEMPLE, and 
J. ‘TV. Honrzciaw, contra. 


[No briefs came into the hands of the reporter. ] 


B. F. SAFFOLD, J.—It is not alleged that Mrs. Cope- 
land had any authority, from any competent source, to make 
the agreement, or to incur the debt above mentioned, on 
account of the estate of her husband. It was not within 
the scope of her general powers as administratrix. 

The purpose of the bill is to charge the estate of Cope- 
land with a debt contracted by the administratrix in her 
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individual capacity, without the permission of the proper 
court, previously obtained, and under no circumstances of 
necessity. To permit this, would be to invest an adminis- 
trator with the absolute power of disposing of the estate 
of a decedent. The rights of creditors would be greatly 
jeoparded, and the property of minors withdrawn from the 
guardianship of the courts. 
The decree of the chancellor is affirmed. 


Nore sy Rerorrer.—At a subsequent day of the term, 
the following response was made to an application for a 
rehearing by Rice, Semple & Goldthwaite, for the appellant. 


B. F. SAFFOLD, J.—The motion for rehearing is based 
on the great increase of value to the estate, on account of 
the permanent improvements erected by the appellant, on 
the real property. Itis insisted that the distributees should 
not enjoy the benefit of the enhanced value, at the expense 
of the appellant, and that itis the province of the chancery 
court to ascertain what increaseof price results, exclusively, 
from the appellant’s outlay of money in the erection of the 
buildings, and to decree it to the appellant. 

If this were admissible, it would destroy, in a great meas- 
ure, the control which the probate court ought to have over 
the estates of decedents, and subject these estates to great 
peril, by the speculative disposition of administrators and 
others. It would often make necessary, the sale of cher- 
ished property, the retention of which, by the owners, 
would be more desirable than the pecuniary value. It would 
also introduce endless complications to ascertain the value 
of these improvements. The court deems it best to adhere 
to the decision made. 

The motion to rehear the cause is overruled. 
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WHITAKER vs. VAN HORN. 
[ASSUMPSIT ON ACCOUNT. ] 


1. Discontinuance; whatoperates as, to whole action.—Discontinuance as 
to one of two defendants, in an action of assumpsit, without showing 
some cause therefor, is a discontinuance of the whole action. 

2. Same; not amendable under § 2311, unless waived.-An unauthorized dis- 
continuance is not such an error or defect as can be amended under 
§ 2811, Revised Code, unless it has been waived by the party who may 


take advantage of it. 


+ 
~ 


APPEAL from the Cireuit Court of Mobile. 
Tried before Hon. H. CHAMBERLAIN. 


The facts appear fully in the opinion. 


Hat & Lapvuzan, for appellants.—The discontinuance of 
the suit against O. P. Hall, is a discontinuance of the 
whole action.—Sce Aebles v. Ford d& Fining, 5 Ala. 183 ; 
Givens v. Robins & Painter, 5 Ala. 677 ; Ivey v. Gamble, T 
Barb. 545. 

The objection was taken in the court below by motion in 
arrest of judgment.—See Blount v. McNeil, 29 Ala. 473 ; 
Stewart v. Goode & Ulrich, ib. 476. The record shows the 
objection not to be earlier. 

The case cited by appellees does not apply, for the ob- 
jection there was under section 2554, which provides, that 
where two are jointly sued, the jury may find in favor of 
one, and against the other. 

The court having granted a new trial, as to both defend- 
ants, and plaintiff having acquiesced and gone to trial a 
second time, against both, without objection, cannot now 
complain ; besides, the terms on which a new trial is 
granted by the court, is a matter of discretion with the 
court. 


Posey & Tompkins, for appellee—We insist that, after 
the first verdict, Hall was out of court—no longer a party 








256 FORTY-THIRD ALABAMA. 
Whitaker v. Van Horn. 








to the cause. A verdict had been found in his favor. He 
did not ask for a new trial, nor did the plaintiff ; and eo-de- 
fendant could not bring Hall back into court. If this ver- 
sion be correct, then the discontinuance was not error. 

But if it were error, the objection comes too late. It is 
a striking fact, that in the numerous cases, four or five, in 
which the supreme court has decided this point—that a 
discontinuance, or a verdict, or judgment, against one de- 
fendant, on a joint contract, (the other being served, and 
making a common defense,) is error; yet, in all of them, 
the objection has come too late. 

And so in this. The defendant ought to have objected 
to the discontinuances, or he ought to have asked a charge 
from the court, that if the evidence showed a joint con- 
tract, they could not find against Whitaker alone. But he 
did not ask this, or any other charge. He took the chances 
of gaining an advantage, by the discontinuance, without 
objection, and the result being against him, he now com- 
plains of the error. That the objection comes too late, 
see Revised Code, § 2811: “ No judgment ean be arrested, 
annulled, or set aside, for any matter not previously ob- 
jected to, if the complaint contains a substantial cause of 
action.” 

See, also, on same point, Walker v. Mobile, and JW. D. 
Jnsurance Co,, 31 Ala. 529. In that ease the court says : 

“The appellants in this case, might, with propriety, have 
asked the charge to the jury, that the plaintiff could not 
recover, unless the contract was made by all the defend- 
ants. But they did not ask this or any other charge ; they 
suffered judgment to be rendered against them without an 
objection, and we think it is now too late for them to raise 
the question.” 


PETERS, J.—John D. Van Horn, appellee, sued James 
G. Whitaker and O. P. Hall, by summons and complaint, in 
the city court of Mobile, for $821 18, the same being the 
amount of two accounts; one for S581 18, and the other 
for $240. Said suit was commenced on the 6th day of May, 
1867. Both defendants were regularly served with process, 
and both appeared in court and separately pleaded the 
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“general issue.” The cause then proceeded to trial, and it 
was submitted to the jury on this issue. The verdict of 
the jury and the judgment of the court were in these words: 
“ We, the jury, find for the plaintiff and assess the damages 
at five hundred and sixty-two dollars and eighty cents, 
against J. G. Whitaker. It is therefore considered, that 
the defendant, O. P. Hall, go hence discharged, and that 
the plaintiff recover of the defendant, James G. Whitaker, 
the sum of five hundred and sixty-two dollars and eighty 
cents, the amount of damages assessed by the jury, together 
with the costs in this behalf expended.” This judgment 
was rendered on the 7th day of January, 1868 ; and on the 
13th day of the same month, the court granted the plaintiff 
a new trial, and reinstated the case upon the docket, “ with 
both Whitaker and Hall parties defendant,” as before the 
the trial. ‘The new trial was had in the case on the Ist 
day of April, 1868, when the suit was “ discontinued” as to 
Hall, “ there being no evidence tending to show that O. P. 
Hall was discharged from said suit, because that he was a 
minor or bankrupt, or for other personal cause ;” and judg- 
ment was rendered upon verdict against Whitaker alone ; 
and no further notice was taken of Hall. On the 14th day 
of April, 1868, the defendant, Whitaker, moved in arrest of 
judgment, because the plaintiff discontinued his suit against 
Hall. This motion was refused and overruled. And there- 
upon Whitaker brought the case to this court by appeal. 
And, he here now, assigns for error the refusal of the motion 
in arrest of judgment in the court below, and the discon- 
tinuance of the suit as to Hall. 

The first section of the act of December 24th, 1824, en- 
titled, ‘An act to regulate proceedings at common law,” is 
in these words: ‘ No cause shall be reversed, arrested, or 
otherwise set aside after verdict or judgment, for any matter 
on the face of the pleadings not previously objected to ; 
provided, the declaration contains a substantial cause of 
action, and a material issue to be tried thereon.’—Clay’s 
Dig., p. 322, § 53. This is almost the identical language o€ 
the Code upon the same subject of errors and amendments. 
Revised Code, § 2811. Yet the decisions of this court, 
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for a long series of years, have never recognized this sec- 
tion of that law as sufficient to cure the error arising from 
an unauthorized discontinuance. We therefore feel bound 
to adhere to the law upon this question, as heretofore set- 
tled. To strengthen this view, it also appears that the 
present Code recognizes discontinuances as a part of our 
law, and enlarges the common law rule touching them, so 
as to permit discontinuances in the case of any party not 
served with process.— Revised Code, § 2545. This evidently 
implies that errors arising from this source may still exist 
in this State. But the view of the eminent counsel for the 
appellee would in a great measure ignore them, by bringing 
them under the influence of section 2811 of the Revised 
Code. This seems not to be the true construction of this 
section of the law. Following the construction of the de- 
cisions of this court, we confine the section of the Code 
above referred to, and which was relied on by the appel- 
lee’s counsel, to such errors as arise from mispleading or 
mistakes committed in the court below, as may be corrected 
upon timely and proper application to that court, and not 
so as to include the error of a discontinuance technically 
so-called. Discontinuances do not fall under the head of 
amendable errors, if the judgments of our predecessors in 
this tribunal are to be followed.—Revised Code, $$ 2545, 
2811; Aennon v. Bell, Min. R. 98; Athins v. Allen, 1 Stew. 
130; Keelles v. Ford, 5 Ala. 183; Givens v. Robins, 5 Ala. 
676 ; Comstock v. Givens, 6 Ala. 95; Harrington v. Smith, 
2 Saund R. 207; also, Walker v. Cuthbert, 10 Ala. 213 ; 21 
Ala. 479 ; 22 Ala. 116; 39 Ala. 320, and Ivey v. Gamble, 
7 Porter, 545. If the question was res integra, we might 
feel authorized to come to a different conclusion; but the 
current of our decisions forbid it now. 

The judgment and ruling of the court below, being based 
on a different view of the law, are erroneous, and are there- 
fore reversed, and the cause remanded. 


s 
} 
| 
i 








JANUARY TERM, 1869. 259 


Cannon v. Copeland, Adm’r, et al. 








| C.J 
CANNON vs. COPELAND, Apwm’R, Er AL. 


[BILL IN EQUITY FOR ACCOUNT, AGAINST REPRESENTATIVES OF A DECEDENT, 
FOR SUPPLIES FURNISHED THE FAMILY, AND FOR MONEYS EXPENDED, IN 
KEEPING PROPERTY OF ESTATE IN REPAIRS, AT REQUEST OF ADMINISTRATRIX. } 


1. Estate authorized to be kept together under section 2263 of Revised Code ; 
when creditor of, may proceed against, in equily, in first instance.—One 
who, at the request of the administratrix of an estate, authorized to be 
kept together under section 2263 of the Revised Code, advances money, 
goods, or other necessaries, to the distributees, or for repairs of the 
property, which would be allowed the administratrix on a settlement of 
her accounts, may proceed directly, in equity, against the estate, and 
the shares of the distributees respectively, when the administratrix has 
died, leaving no separate estate. 

. Same; who are necessary parties defendant.—In such a suit, the admin- 
istrator de bonis non and the distributees are necessary parties defend 
ant to the bill. 


wt 


AppkaL from the Chancery Court of Barbour. 
Heard before the Hon. N. W. Cocke. 


The material facts of this case are as follows: The ap- 
pellant, Thomas J. Cannon, and John N. Copeland were 
mercantile partners from 1852 to 1859, when Copeland died. 
The partnership was insolvent. Copeland had a separate 
estate of about $25,000, consisting mostly of real property. 
Mrs. Copeland, a distributee, became the administratrix of 
her husband’s estate, and under an order of the probate 
court, kept it together until her death in July, 1869. Dur- 
ing the time of her administration, the appellant, in order 
to save as much of the estate as possible for Mrs. Cope- 
land, who was his sister, and the children, supplied, at the 
request of the administratrix, the family with money, goods 
and merchandise of various sorts, necessary for their main- 
tenance, and for keeping the property in repair. What he 
furnished was reasonable, proper and necessary, and could 
not havé been procured without his assistance. 
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The prayer of the bill is for an account between him and 
the representatives, and that they be decreed to pay him 
whatever may be due, and, if necessary, that the property 
of the estate be sold for the payment. The administrator 
de bonis non and the distributees are made parties defend- 
ant. The bill was dismissed for want of equity, and the 
decree of the chancellor is now assigned as error. 


Stone, CLropron & Cianron, F. M. Woop, and Puau & 
Baker, for uppellant. 

SHorrer & Broruer, Rice, Semete & GOLDTHWAITE, and 
J. T. Hoirzciaw, contra. 


[No briefs came into the reporter’s hands. ]} 


B. F. SAFFOLD, J.—An administrator has no power to 
contract a debt against the estate he represents. His duty 
is to collect the assets, pay the debts, and hold the residue 
for distribution. His powers and responsibilities, however , 
have been materially affected by our State legislation. 

Section 1902 of the old Code directed that, under certain 
circumstances, estates might be kept together for a period, 
not exceeding ten years. When this was done, it became 
almost indispensable that the administrator should contract 
some debts, which could not be immediately paid. For 
such debts, the remedy of the creditor was directly against 
the administrator. If the administrator was insolvent, or 
died without estate before payment was made, the creditor 
was without remedy, unless he could proceed against the 
property of those who were the beneficiaries of his ad- 
vancements. In Coopwood et al. v. Wallace, (42 Ala. 790,) 
it was held, that an attorney-at-law, who, at the instance of 
the administrator of an estate, had rendered valuable ser- 
vices to the estate, might proceed at once against the es- 
tate, in equity, to recover his fee, without previously suing 
the administrators at law; one having removed from the 
State, and the other being insolvent, and neither having 
made any charge against the estate for the attorney’s fee. 
The reason given for this decision was, that the estate of 
the decedent was bound to pay the debt ultimately, and it 
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was not right to drive the complainant to a foreign juris- 
diction against one administrator, and to a fruitless suit 
against the other.—See, also, Nelson, Curleton & Co. v. 
Gray’s Adw’r et al.,5 Howard 8. C. R. But a necessary 
accompaniment of the right to a suit in equity, is that the 
demand should be one that the administrator would be al- 
lowed in his settlement. 

In the case under consideration, the administratrix is 
dead, and she was a distributee of the estate. Her inter- 
est in the estate must be reached by a direct proceeding in 
equity, or the creditor be driven to an administration on 
her estate, and finally to a demand on the estate of Cope- 
land. 

When an estate is kept together under the provisions of 
the Code, some of the duties of a guardian are necessarily 
thrown upon the administrator. The law itself relaxes the 
stern rule, that the duties of administrator and guardian 
can not be biended. An administrator can not create a 
charge against the estate he represents, but a charge for 
support may be enforced against each distributee.— Willis’ 
Adm'r v, Willis’ Heirs, 9 Ala. 830; Coopwood et al. v. Wal- 
lace, 12 Ala. 790. 

The accounts charged by the appellant are either items 
for the benefit of the estate, or for the benefit of the dis- 
tributees. The bill may be defective. Under the order of 
the court to keep the estate together, the administratrix was 
not authorized to keep up the family establishment, and to 
support the family at the expense of the estate.—Pickens’ 
Adn’r v. Pickens’ Distributees, 35 Ala. 442. 

The record must be made to show the charges against 
each distributee, and those exclusively against the estate. 
We need not say how this should be done. The bill is not 
devoid of equity. 

There is no misjoinder of parties, and the remedy at law 
is not adequate. 

The decree is reversed, and the cause remanded. The 
costs of the appeal in this court, and the chancery court, 
are charged against the appellees, to be paid out of the 
estate. 
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McCAA & FOSTER vs. GRANT. 


[MOTION TO SET ASIDE ENTRY OF SATISFACTION OF JUDGMENT IN PROBATE 
COURT, BY ATTORNEYS AT LAW, CLAIMING LIEN ON THE JUDGMENT FOR 
PROFESSIONAL SERVICES. | 


1. Motion to set aside entry of satisfaction of judgment; when attorneys 
can not make.—Attorneys-at-law, employed by plaintiff, in a decree of 
the probate court, rendered on final settlement of a guardianship, to 
collect the amount of money mentioned in said decree, at a stipulated 
fee for their services, and who had no connection with the case until 
said decree was rendered, but who had succeeded in enforcing the pay- 
ment of money thereon, which did not come into their hands, or the 
possession of the court, have no right to go into said probate court, and 
by motion therein, in their own names as plaintiffs, against the defend- 
ant on said decree, have set aside an entry of satisfaction in full, 
except costs, which had been made by order of plaintiff, on an execution 
issued to the sheriff, while the same was in his hands. 

2. Attorney's fees ; when not a lien on julqgment.—Fees of attorneys for 
services rendered, in enforcing the payment, on a decree in the probate 
court, on a guardian's final settlement, are not a lien on such decree in 
that court, when the money so paid, is not paid to them. 


ApPEaL from Probate Court of Marengo. 
Tried before the Hon. Tuomas J. Woo rr. 


Tue facts in this case are as follows: On the llth day 
of February, 1861, Walter H. Grant made his final settle- 
ment in the probate court, of his guardianship of Jesse 
Jones. On the settlement, the court rendered judgment 
against said Grant, and in favor of Jesse Jones, his late 
ward, for the sum of $2,666.03, with interest thereon, from 
January 20th, 1861. 

On this judgment, three executions were issued, and on 
the last of these, the sheriff makes this return : “ This /. fa. 
satisfied, by order of the plaintiff herewith filed, as to 
principal and interest, October 24th, 1867.” The order 
referred to in the return, is as follows: “ Jesse Jones v. 
W. H. Grant. The defendant, W. H. Grant, having paid 
and satisfied to me, the principal and interest in the above 
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case, the sheriff will satisfy the same in full, except as to 
costs, and this shall be his, the sheriff's, authority for the 
same. Linden, October 24th, 1867.” Signed, “J. R. 
Jones,” and attested by two witnesses. On the &lst 
March, 1868, after entry of satisfaction as above, McCaa 
& Foster, attorneys, and the appellants in the suit, came 
into the probate court of Marengo, in which said decree 
was rendered, and in their own names, as plaintiffs, moved 
the court “to set aside the entry of satisfaction made on 
the execution docket, in this court on the 24th day of 
October, 1866, by L. B. Farthing, sheriff,” on the ground 
that “said McCaa & Foster were the attorneys of the 
plaintiff in said decree against said Grant, as above set 
out,” and they, as said attorneys, “had, with the full 
knowledge of the defendant, and also of the sheriff, a lien 
on said judgment, for their aitorneys’ fees, which said lien 
is still unsatisfied.” From the bill of exceptions, taken on 
the trial of the motion, it appears that McCaa & Foster 
were not the attorneys for said Jones, at the time of the 
rendition of the decree against Grant, but were first em- 
ployed by Jones, about the Ist June, 1866, after which 
they superintended the collection of said decree, and suc- 
ceeded in causing a payment thereon, of five hundred dol- 
lars at one time, and fifty at another. Jones gave them an 
order on Grant for the sum of $1,184.20, the amount of 
fees agreed on, and directed the same, when paid, to be 
credited on the execution issued in said decree. The order 
was dated February 9th, 1857, and both Grant and the 
sheriff, in whose hands the exection was, had notice of it, 
as also that said McCaa & Foster considered this claim for 
fees, a lien on said judgment. It was also proven that said 
McCaa & Foster presented said order to Grant, who de- 
clined to accept it in writing, but promised to pay the 
amount of moneys due to Jones on said decree, and said 
Grant was informed at the time, that plaintiffs claimed the 
sum of money as due them for attorneys’ fees, for services 
rendered in said case. After the order was given and pre- 
sented as aforesaid, Grant gave Jones his promissory note 
for the balance due on said decree, and thereupon entry of 
satisfaction was made as before said. It was also shown 
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that Grant had failed and refused, and still failed and re- 
fused to pay to the plaintiff said attorneys’ fees, claimed as 
aforesaid. The court overruled and refused the said 





* motion, and taxed the plaintiffs with costs, to which ruling 


the plaintiffs excepted. 
The judgment of the probate court is now assigned as 
error. 


EveGeEne McCaa, for appellants.—An attorney has a lien 
on a judgment recovered by him for cost. To the extent 
of his cost, he is regarded as the assignee of the judgment. 
Wilkins v. Batterman, 4 Barber, 47. 

Besides the lien on papers and upon funds collected, an 
attorney has a lien upon the judgment or decree recovered 
for services rendered in procuring such judgment.—Per 
Watrrr, C. J., in Warsield v. Campbell, 38 Ala. 527. 

“ We feel constrained to maintain that proposition (that 
is, that the attorney’s lien extends to fees of counsel not em- 
braced in the taxed cost), because it best comports with 
the principles of justice, out of which an attorney’s lien 
springs. 

“An attorney’s lien is founded in natural equity, which 
forbids that a party should enjoy the fruits of the cause 
without satisfying the legal demands of his attorney. 
Every reason, therefoie, upon which the lien was founded 
in England, applies to counsel fees in this country, and the 
lien should be incorporated in our jurisprudence as security 
for compensation of counsel.” — Warjield v. Campbell, supra. 

The settlement made between Walter H. Grant and 
Jesse R. Jones, and the receipt given on the execution 
docket of the court below, did not effect the lien of Messrs. 
McCaa & Foster on the judgment or decree for their fees, 
for the following reasons : 

1. Walter H, Grant had notice of the lien of McCaa & 
Foster. 

2. Walter H. Grant had accepted notice in writing not 
to pay any money to Jesse R. Jones, until the lien for 
counsel had been satisfied. 

3. Walter H. Grant had notice of the claim of McCaa 
& Foster for services in the cause, and had agreed to pay 
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the same out of the money due on the judgment or decree 
in favor Jesse R. Jones. 

4, The receipt was made on the execution docket of the 
court below, without the knowledge of McCaa & Foster, 
and was a fraudulent collusion between Grant and Jones to 
defraud them out of their fees. 

The authorities to sustain these points, see 1 Bacon’s 
Abridg. 504 and 506; Andrews v. Morse, 12 Conn. 444 ; 
see Conn. Digest, under head of Lien, p. 537; Martin v. 
Hawks, 4 Johns. 405; Wilkins v. Batterman, supra ; Sweet 
v. Sandford, 4 Sandf. 661; Hard v. Wordsworth, 1 E. D. 
Smith, 598; Abbott’s New York Digest, under head of 
Attorney and Client. 


C. H. Morsk, contra. 


PETERS, J.—This is a proceeding in a court of pro- 
bate, in which the jurisdiction is limited to the matters 
submitted to it by the statute. It is unlike & court of 
equity, where the jurisdiction is very much broader and 
flexible. The case in 38 Ala. 527, was a suit in equity, 
which seizes with its jurisdiction, not only the thing in con- 
troversy, but opens its proceedings to let in all the parties 
who may have any interest in its disposition. Therefore, 
the principles which come into force in a court of chancery, 
and may be a part of the law as administered in that court, 
are often not applicable in the court of probate. This is 
the case in this instance. The appellants, by a motion in 
their own names in the court of probate, sought to make 
themselves parties, and ask relief in a proceeding growing 
out of a guardian’s final settlement, and to introduce into 
that court, the discussion of a question which was wholly 
foreign to the jurisdiction committed to it by law. This 
would have the effect to open the proceedings in that 
court, to let in parties unconnected with any issue pending 
in it, and upon a subject matter it could not adjudicate— 
that is, to settle whether attorneys-at-law have a lien upon 
a decree of final settlement of a guardian in the probate 
court, for fees due them for services rendered as attorneys, 
in superintending the collection of the sum mentioned in 
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such decree. Under the facts exhibited by the record in 
this case, we have no hesitency in declaring that no such 
lien exists. And if it did exist, it could not be enforced in 
that court in the manner here proposed. The case of 
Warfield v. Campbell, 38 Ala. 527, which is much relied on 
by the learned counsel for the appellants, needs limitation, 
before it can be regarded as settled law and a rule of 
decision in all the courts of this State, in the language in 
which the opinion is announced. It has no application 
here.—Revised Code, § 790, 796; Jones et al. v. Jemison et 
al., 4 Ala. 682; Wayman etal. v. Campbell et al., 6 Port. 219 ; 
40 Ala. 530, and 1 Story Eq. § 28, et seg.; Long v. Lewis, 1 
S. & Port. 229; 1 Story Eq. § 606 ; Donald & Co. v. Hewitt, 
33 Ala. 534. 
The judgment of the court below is affirmed. 


DOWNING et atu. vs. MANN ET AL. 


[BILL IN EQUITY TO ENJOIN SALE OF LANDS, UNDER EXECUTION AT LAW. ] 


1. Injunction; when writ will lie. —D. sold land .to R., and gave bond for 
titles. S. recovereda judgment against D., after the contract of sale 
to R., and did not proceed against D’s interest in the land sold to R., 
until R. had sold to M., and D. had made titles to M.,—held, that D. 
had no interest in the landsubject to sale under execution, and that M., 
by bill in chancery, might enjoin 8, from attempting to sell the lands, 
as the property of D. 


APPEAL from the Chancery Court of Calhoun. 
Heard before the Hon. S. K. McSpappen. 


THE opinion contains the facts of this case. 


Foster & Forney, Turntey & HEruin, for appellant. 
G. C. ELLs, contra. 
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[No brief came into the hands of the reporter. | 


B. F. SAFFOLD, J.—The appellant, Downing, sold a 
tract of land to J. J. Rowland on the 7th of June, 1862, 
and gave him a bond for titles, when the purchase-money 
should be paid. He took from Rowland a smaller tract of 
land in part payment, and two promissory notes for the 
remainder. On the 4th of October, 1862, Casander Star- 
kie, as the administratrix of Daniel Starkie, deceased, re- 
covered a judgment in the circuit court of Calhoun county 
against the said Archibald Downing and others, on which 
execution issued. On the 4th of September, 1863, Down- 
ing and wife made a deed for the land, purchased from him 
by Rowland, to the appellees, who had purchased from 
Rowland. On the 22d of December, 1866, the sheriff of 
Calhoun county levied an execution, issued October 16th, 
1866, on the judgment recovered by Mrs. Starkie, October 
4th, 1862, on the said lands, as the property of Downing. 
This was the second execution issued on the judgment. 

The bill was filed by the appellees to enjoin the sale of 
the land, for the satisfaction of this judgment. It was de- 
murred to for want of equity. The chancellor overruled 
the demurrer and perpetuated the injunction. This action 
of the court is now assigned as error. 

Under the Code of 1852, a judgment was not a lien upon 
property, and the lien of an execution was lost by the lapse 
of an entire term withouta reissue. If the statute of De- 
cember 10th, 1861, gave a lien on this land to the judgment 
of Starkie, it was lost by the statute of December 8th, 
1863, when she refused to take payment in Confederate 
money. In fact, both acts declare that the lien of the 
judgment shall be discharged by the refusal of the creditor 
to receive the currency designated. 

One act is as valid as the other. If both are valid or 
void, Mrs. Starkie’s judgment is not a subsisting lien on 
this land. In the first instance, because she refused to take 
Confederate money, and in the other, because the execu- 
tions were not continued from term to term, as required by 
the Code of 1852. 
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Before the issue of the execution in October, 1866, the 
legal title had passed to the anpellees, by the deed of 
Downing and wife, in 1863. Downing had not, at that time, 
any interest in the land, subject to levy and sale under exe- 
cution. 

There is no error in the decree of the chancellor, 
perpetuating the injunction without prejudice to the cross 
bill interposed by Downing. 

Decree affirmed. 





FENNELL et. at. vs. MASTERSON, Apw’r. 


[ACTION OF DEBT—DISCONTINUANCE—JUDGMENT BY DEFAULT. } 


1. Discontinuance of action; what operates as.—The dismissal of a suit, 
founded on a bond, as to one of three makers of such bond, after ser- 
vice of process on all,and before any defense personal to that one is 
pleaded, or some other sufficient cause is shown, is a discontinuance of 
the whole action, when the suit is commenced by summons and com- 
plaint. 


APPEAL from the Circuit Court of Lawrence. 
Tried before the Hon. S. C. Posey. 


The facts of the case are fully stated in the opinion. 


Rozison & Watker, for appellants, cited the following 
authorities : Aeebles v. Ford, 5 Ala. 183; Gazzam v. Beele, 
8 Porter, 49; Saddler v. Houston, 5 Stewart & Porter, 206 ; 
Adkins v. Allen, 1 Ala. (Minor) 130. 


No counsel appeared for appellee. 


PETERS, J.—This is an action of debt, commenced by 
summons and complaint, in the circuit court of Lawrence 
county, on the 14th day of January, 1862. It is founded 
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on a bond, executed by the defendants, Nelson Fennell, 
Robert C. Wright, and Henry Fennell, on the 14th day of 
February, 1860, and payable on or before the 16th day of 
October next, after its date, to William Thompson, admin- 
istrator of Hugh J. Austin, deceased, and was for the sum 
of sixteen hundred and five dollars. The summons was 
duly served on each one of the defendants above named. 
The suit was instituted by Thompson, administrator of 
Hugh J. Austin, deceased, but before it had proceeded to 
judgment, Thompson died. The suit was then revived in 
the name of Thomas Masterson, administrator de bonis non 
of Hugh J. Austin, deceased, and was conducted in Mas- 
terson’s name, as plaintiff, until judgment. After the re- 
vival in Masterson’s name, at the March term of said cir- 
cuit court, in 1866, the following judgment was rendered 
by the court below : 


“Thomas Masterson, adm’r de bonis non | Came the plain- 


of the estate of H. J. Austin, | tiff by attorney 

Us. | and dismisses his 

Nelson Fennell, Robert C. Wright, | suit as to R. C. 
Henry Fennell. | Wright, and the 


other defendants, being solemnly called, came not, but 
made default. It is, therefore, considered by the court, 
that the plaintiff, as such administrator, as aforesaid, re- 
cover of said defendants the sum of six hundred and 
ninety-one dollars and ninety cents damages, sustained by 
reason of the deteution of said debt, besides the costs in 
this behalf expended.” 


It will be seen from this, that the suit against Wright, 
one of the defendants, who has been served with process 
before judgment, was dismissed, as to him, without assign- 
ing any reason therefor. Under the law, as settled by this 
court, in this State, from a very early date up to the pres- 
ent time, such a dismissal has not been permitted. The 
order dismissing the suit as to Wright, in the court below, 
operated as a discontinuance of the whole action, and no 
judgment should have been rendered for the plaintiff in 
the present state of the record. Were this an open ques- 
tion, we might, under our present statutes, be inclined to 
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hesitate in following this ruling of the law. But the de- 
cisions which support it, and the authorities on which they 
stand, have been so long made, and are so well known, and 
as the legislature has not yet seen fit to change the law as 
thus expounded, by a specific enactment, including such a 
case as this, they must stand. The decided law is not to 
be disturbed. Stare decisis et non quieta movere.—1 Kent, 
477; Adkins et.al. v. Allen, 1 Stewart, 130; Keebles v. Ford 
et. al.,5 Ala. 183; Givens v. Robinson d& Painter, 5 Ala, 
676; Comstock v. Givens, 6 Ala. 95. Also, see Walker v. 
Cuthbert & Staniey, 10 Ala. 213; Forrester v. Forrester, 39 
Ala. 320; Walker v. Chapman, 22 Ala. 116; 21 Ala. 479. 

As no judgment was rendered in favor of Wright, in the 
court below, for his costs, as might have been done, and as 
the judgment is against “ the defendants,” without naming 
them, and as this might be construed to include all the de- 
fendants mentioned in the summons, so as to reach Wright, 
it may be thought that, in order to sustain the judgment, 
it ought to be so considered. But this would be a refine- 
ment too subtle for common sense, which has been said to 
be common law, and which is, in great part, the law of 
this State. Such a construction would require the court 
to presume, in favor of the judgment below, that Wright, 
after being dismissed out of court, came back again, and 
suffered judgment to be rendered against him. Such a 
conclusion would seem to savor more of cunning than of 
practical wisdom, and would afford too unstable a basis for 
a legal judgment.—Rev. Code, § 2554; 1 Blac. Com. 7y, 
marg. 

The judgment below is reversed, and the cause re- 
manded for a new trial. 
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MARSTON vs. ROWE Et At. 


[BILL IN EQUITY, TO REMOVE CLOUD FROM TITLE TO LANDS, AND TO RECOVER 
POSSESSION OF SAME. ] 


1. Act of congress of May 29, 1830; bond for titles, made in 18381, by owner 
of pre-emption right to land, void under ; what bond may be evidence of. 
A bond for titles to land, given in 1831, by one having the pre-emption 
right to it, under the act of congress of May 29th, 1830, is void ; but is 
evidence of the character of possession of the obligee. 

2. Adverse possession, when established; what will be presumed.—When 
adverse possession of land, short of the period which creates a bar under 
the statute of limitations, is established, the continuance of it will be 
presumed, in the absence of any proof of abandonment, or possession 
by another under a claim of title. 

3. Trustee's sale; regularity and validity of purchase under, who can not 
question.—The regularity and validity of a trustee’s sale, and ef the 
purchase under it, can not be questioned by a stranger to the deed. 


AppraL from the Chancery Court of Mobile. 
Heard before the Hon. N. W. Cocke. 


The original bill in this case was filed on the 20th Feb- 
ruary, 1861, by Charles A. Marston, against Nancy Rowe 
and Thomas Gleason. The bill charged, in substance— 

Ist. That complainant is sub-vendee of Andrew Dexter, 
long since dead, and is, in fact, the owner of certain lands, 
(describing same,) being the same lands sold by said Dex- 
ter to Darling Collins, on the 20th October, 1836. 

2d. That Nancy Rowe and Thomas Gleason are in pos- 
session of five acres of said land, and claim the whole of 
it, and interfere with rights of complainant, who is sub- 
vendee of said Dexter, who claims title from Joshua Col- 
lins, deceased ; that complainant is invested with all right, 
title and interest of said Dexter. 

3d. That said Dexter, at said Collins’ solicitation, lent 
him $150, to aid him in buying the lands in controversy 
from the United States; that said lands were bought with 
said money; that Collins, on the 15th of January, 1831, 
gave said Dexter a bond for titles to said lands, “ as soon 
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as patent could be obtained from the United States ;” that 
patent to said lands issued to heirs of Collins, who died 
soon after making bond, and without making title, as bound 
by bond; that Collins died in 1832, leaving a will, which 
was admitted to probate 19th day of March, 1832, in Mo- 
bile probate court, and devised all his right, claim, and in- 
terest in said lands to his youngest sons, Julius and Chris- 
topher Collins ; Jacob and Darling Collins were appointed 
and qualified as his executors ; that from execution of said 
bond, the west half of said lands was recognized by Joshua 
Collins, and his executors, as the property of Dexter, Collins 
claiming only the east half of said lands ; that all the chil- 
dren and heirs of said Collins, and his executors, recog- 
nized and observed this right, and only claimed that the 
interest devised by Collins related to the east half of said 
lands; that this continued until Dexter’s death ; that Dex- 
ter held possession of the west half of said lands up to his 
death ; that the devisees of said Collins, claiming only the 
east half, had it surveyed and divided into ten acre lots, 
and a map of the same recorded in register of deeds’ office, 
on the 14th of January, 1439; Dexter, on — day of ——, 
1833, had the west half of said land surveyed into ten acre 
lots, marked the same by visible stakes, &c., some of which 
still exist, and opened streets through the land, which 
streets are still well known and recognized by the public ; 
that all this was done with full knowledge of devisees. 

4th. On the 20th of October, 1836, Dexter, for $1000, 
sold the lands above described to Darling Collins, one of 
the sons and executors of said Joshua Collins, deceased. 
The deed was recorded 19th April, 1837; that on the 16th 
of May, 1837, said Darling Collins conveyed and sold by 
deed said lands to Newton St. John; deed recorded May 
25th, 1851. St. John conveyed by deed to Peter Corney, 
jr-; deed likewise recorded ; that on August 2d, 1852, Jo- 
seph Ela became purchaser of said lands, at sheriff’s sale, 
under execution against Corney; deed likewise recorded ; 
that Ela sold the land to Alling, on the 13th March, 1854; 
deed recorded ; that Alling sold the land to complainant ; 
deed recorded 20th December, 1859 ; that various owners 
of land, as shown through Dexter, paid taxes regularly on 
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land, kept off trespassers, controlled the land, and were re- 
cognized by the public as owners, but never actually en- 
closed or lived on the land; that the purchase of Darling 
was well known to Nancy Rowe, who is Collins’ sister, and 
who lived near said piece of land; that Nancy Rowe and 
Thomas Gleason have taken possession of five acres of the 
land, and, together with Christopher Collins, induced the 
attorney of the branch bank to issue pluries executions 
upon a judgment in its favor, rendered 19th May, 1845, 
against Joshua and Christopher Collins, and caused said 
west half of the quarter section of land (the land owned 
by complainant) to be levied on and sold, as the property 
of Joshua and Christopher Collins ; that Nancy Rowe pur- 
chased, at said sale, took actual possession of five or six 
acres of said land, and pretends and claims her title to be 
good to the whole, and that complainant and those claim- 
ing under Dexter have no title whatever ; that the execu- 
tions on said judgment issued from term to term regularly, 
until fall term, 1849; that the bank never caused said lands 
to be levied on before, and that each execution was returned 
“no property found ;” that no other execution issued on 
said judgment until the 14th day of October, 1858 ; that 
the sheriff executed a deed to said Nancy Rowe to the lands 
before described, which were purchased by her as aforesaid, 
on the Ist Monday in December, 1858 ; that said Nancy 
Rowe has caused said deeds to be recorded ; that the exe- 
cution under which said Nancy Rowe bought, came into the 
sheriff’s hands on the 29th of August, 1858 ; that Joshua 
and Christopher Collins left this State shortly after their 
father’s death, and reside in Mississippi; that both are ut- 
terly insolvent, and have been in this State at various times, 
and never repudiated the obligations of the bond referred 
to, but always recognized it, until the confederation with 
Nancy Rowe, as aforesaid.” 

The bill charges, that whatever Nancy Rowe may have 
acquired by said purchase, if she acquired anything, she 
holds in trust for complainant ; and further, that said pur- 
chase, and the record of her deed, throw a cloud over com- 
plainant’s title, and embarrass it and the sale of the land. 

18 
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The bill prays, that “ Nancy Rowe and Thomas Gleason be 
compelled to render possession of said lands” to complain- 
ant, and that “the title of said Nancy Rowe thereto may 
be divested from her, and the legal title to said lands be 
vested in him, and for other and further relief, as may be 
necessary.” 

The bond of Collins, which was executed on the 15th of 
January, 1831, is made an exhibit to the bil) ; is in the pen- 
alty of $300, and is conditioned as follows: “Whereas, 
the said Joshua Collins is entitled, by a late act of congress, 
to the right of pre-emption to the purchase of the south- 
west quarter of section 14, township 4, and range 5, on 
which he is now living ; and the said Dexter has agreed to 
pay the United States the sum of $150 towards the pur- 
chase thereof; in consideration of which, the said Joshua 
Collins has agreed to convey to him, his heirs or assigns, a 
good and suflicient title in fee, to eighty acres of land 
thereof, as soon as the patent shall be obtained for said 
quarter section ; the said lands are to be so divided as not 
to include the improvements and buildings of said Joshua 
Collins, and hereby intending to convey to said Dexter the 
western half of said quarter section. Now, therefore, in 
case said Collins, his heirs or assigns, shall well and truly 
execute his said agreement, then this obligation to be void, 
otherwise to remain in full force.” (Signed) “Joshua Col- 
lins, Jacob Collins,” and attested by two witnesses. 

The defendant, Nancy Rowe, filed a sworn answer, de- 
nying any title whatever in complainant to said lands, be- 
cause the bond, Exhibit A, (Collins’ bond to Dexter), is 
void, and of no legal effect; denying that Dexter, or any 
one claiming under him, ever went inte possession of said 
lands, or any part thereof; charges that Darling Collins 
never had actual possession of said bonds, or any one 
claiming from him during his life, and that he died —- 
day of June, 1840; that the deed of Darling Collins to St. 
John and others, was recorded long after his death, and 
conveyed no title, except as provided in the deed ; that it 
was a trust deed, and the sale to convey was not made in 
pursuance of the trust, and was made long after Collins’ 
death, and, therefore, complainant has no title, through it, 
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to the lands ; that the deed from Sheriff to Ela was predi- 
cated on an execution in favor of Alling, and the deed from 
Ela to said Alling, and from Alling to complainant, were 
all quit claim deeds, and that there was no actual posses- 
sion, or acts of ownership, over the land by any person 
claiming under either of said deeds; that the allegations 
of complainant’s will, as to the death of Collins, probating 
of will and contents thereof, and the issuance of land patent, 
are true; that after the death of Collins, her brother al- 
ways refused to recognize the bond for titles to land, made 
to Dexter, or any one claiming under Dexter, or to execute 
a deed therefor; that complainant, who is a daughter of 
Collins, sr., and sister to Darling Collins, had bought a por- 
tion of the east half of the land from her younger broth- 
ers, Joshua and Christopher, and up to 1852, occupied said 
lands, and by permission and remission of her younger 
brothers, used the west half of said lands; (the lands 
claimed by Marston, for getting out timber and firewood, 
and keeping trespassers off); that after 1852, by con- 
sent and request of her brothers, she took actual posses- 
sion of said west half, and has held possession ever since, 
paying taxes thereon; and this was the only actual posses- 
sion ever had of said lands; that Gleason was her tenant, 
and surrendered possession in 1860, and since died. The 
answer admits the purchase of lands at sheriff sale, includ- 
ing the tive acres of land of which she had actual posses- 
sion from 1852 up to 1858, when she bought at sheriffs 
sale; and that her claim to said lands was open and noto- 
rious ; that the deed from Alling to complainant was void, 
and conveys no title, the land being held adversely by her 
at the date of the execution of said deed. The answer 
positively denies all confederation, combination, or fraud, 
and insists that defendant is a bona fide purchaser for a 
valuable consideration. 

The trust deed from Darling Collins is made an exhibit 
to the answer. The deed, after reciting the consideration, 
parties to the deed, and description of the land, provides 
that the grantees, “or any of them, or either of them, or 
the survivor of them, or their heirs, administrators, or as- 
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signs, may sell the property,” or as much as may be neces- 
sary, to pay the amount secured by the deed. 

The defendant also demurred to the bill for want of 
equity, and the chancellor sustained the demurrer for want 
of equity, on the ground that the contract between Dexter 
and Collins, sr.,as evidenced by the bond, (Exhibit A,) was 
in violation of the pre-emptions laws, and, therefore, void ; 
citing Tennison v. Martin, 13 A. R. 21, and Dial v. Hair, 
18 A. R. 798. 

At the January term, 1866, this court reversed the decree 
of the chancellor, and remanded the cause, deciding that 
there was equity in the bill.—See Jarston v. Rowe, 39 Ala. 
722. 

On the final hearing, the case was submitted on the proofs 
and pleadings. The testimony in the case is very lengthy, 
but a full statement of it is not material to an understand- 
ing of the legal questions bere presented. On the part of 
complainant, the depositions of three witnesses were taken. 
The defendant offered no evidence, beyond her sworn an- 
swer, denying ali the material allegations of the bill. 

The deposition of E. A. Lewis, witness for complainant, is, 
in substance, as follows: “I have known the land since 
1820, long before it was entered ; had been on it often and 
seen the stakes referred to ; “a/ter land was entered, John 
Collins lived on and claimed the east half of the land ; Dexter 
claimed and controlled the west half ; Darling Collins pur- 
chased twenty acres from Dexter; Darling owned and con- 
trolled this twenty acres, and Dexter owned and controlled 
the balance of the quarter section ; one Parker purchased 
a ten acre lot on said west half from Dexter; ‘“ Parker im- 
proved this lot and lived on it,” and afterwards sold it to 
one Wages; Wages sold to one Shepherd ; this was ten or 
twelve years ago; Christopher Collins took possession of 
said ten acre lot, after it was sold to Parker, until sold to 
Shepherd. <A few days after Christopher Collins took pos- 
session of said lot, witness had a conversation with him in 
relation to said premises being on the west half of said 
lands, and Collins told witness that the bond was lost and 
he intended to claim all the land. “A suit was soon after 
brought against Collins by Shepherd to recover the lands, and 
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Collins was dispossessed.” Mrs. Rowe enclosed about five 
acres of land on the west half of said land and built a 
house on it, about eight or ten years ago; that during 
Dexter’s life he owned and controlled the west half of said 
land as his own, and was recognized by Joshua Collins and 
all his children as owner of the west half of said land. 
Dexter did not enclose said lands, but marked it by stakes 
which were visible to all. About the commencement of 
the war, a small enclosure was made on the land sold to 
Darling Collins, by Turner and McLean ; it was generally 
understood that they went on the land by permission of 
Mrs. Rowe. Afterwards Thomas Gleason went on said 
{ands, and built a house on the land, and went into business 
with said Turner and McLean; Turner & McLean did not 
long remain, and after they left, Gleason remained a year 
or more. “ The land was not enclosed, but Andrew Dexter 
had it staked off in ten acre lots, and openly and publicly 
exercised acts of ownership over it. This was between 
1831 and 1883, us near as I can recollect. He exercised 
ownership over said land by having it staked off and plat- 
ted, and letting it be known to all, that the land was 
under his control; this was known to Joshua Collins and 
all his children; they lived at the time on the half of said 
quarter section, about three or four hundred yards from the 
west half, as near as witness could recollect ;” that several 
years after Dexter laid off his land, the children of Collins 
had the half laid off and platted; Dexter laid off his lots 
somewhere about 1831 and 1853, and gave the surveyor 
one ten acre lot for his services ; no one ever occupied or 
resided upon said lands, (the west half) except Parker, 
which was about eighteen or twenty years ago ; Joshua and 
Christopher Collins never lived on the west half of said 
lands, except the short time that Christopher Collins oc- 
cupied them and from which he was dispossessed, as before 
stated ; know nothing whatever of any suit being instituted 
by Collins’ children about any land ; “ I know that Joshua 
Collins always treated the west half as the property of 
Dexter ; I have frequently heard him express thanks and 
gratitude towards Dexter for aiding him in procuring the 
aforesaid qnarter section, as it only cost him a trifle more 
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than the west half of said quarter section; I have had 
frequent conversations with all the children and never heard 
any of them claim said land, but they always admitted the 
same to be the property of said Dexter, until Christopher 
Collins took possession of a portion of it as already stated ; 
since that time none of the children of Collins, except Mrs. 
Rowe, have claimed said lands.” In answer to the cross- 
interrogatories, the witness deposed substantially as follows: 
Darling Collins has been dead about twenty years ;_ he did 
not improve said land ; Joshua Collins died several years 
before his son Darling died ; Joshua and Christopher Col- 
lins did not claim said lands, but always in conversation 
with him, openly and publicly acknowledged it tobe Dex- 
ter’s property ; Darling Collins never tried to get Joshua 
and Christopher Collins after his father’s death, to give him 
a deed to the land bought by him from Dexter; has known 
Mrs. Nancy Rowe thirty years; when first knew her, she 
was living on east half of said lands. 

Simeon Wheeler, testified—that he had known the lands 
for fifteen years certain, and since its entry ; that Darling 
Collins claimed said Jands, and that Joshua Collins and 
Dexter first controlled said lands ; then follows testimony, 
substantially the same as Lewis’ as to who had lived on 
the land ; knows nothing as to whether Collins claimed or 
did not claim west half of said lands; none of Collins’ 
children lived on the west half of said lands, except, per- 
haps, Christopher—not positive as to Christopher's resi- 
dence. After Parker left the land bought by him, Wages 
lived there ; this was known to Collins’ children, who were 
then all living on east half of said lands ; remembers some 
kind of suit about land in which Christopher Collins was 
unsuccessful, but none of the particulars about it. 

Lewis Gager testified, that he knows the land mentioned ; 
knows nothing of deed from Dexter to Collins; but does 
know that in the year 1837-38, Darling Collins had posses- 
sion and control of said twenty acres of land; land had a 
house on it, but by whom occupied, does not know ; thought 
it was Darling Collins’ house ; have heard Collins’ children 
say that Dexter owned the west half of the quarter section, 
and that it was the agreement that he was to have one- 
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half of the land, by paying one-half of the expenses of 
getting the patent from the government; knows nothing 
about the agreement between Dexter and Collins, senior ; 
witness surveyed the land for Collins’ children ; they told 
him explicitly that the west half was property of Dexter ; 
knows that Parker got some of said land from a man named 
Wages ; that Collins’ children lived in the neighborhood 
and myst have heard of it; did not know of their having 
objected ; never heard of anybody claiming pre-emption 
right to land of Collins; knows that he gave west half of 
it to Dexter, as compensation for obtaining patent from 
United States government ; knew Dexter well; don’t remem- 
ber when he died, or where; was well acquainted with 
Darling Collins when he died, and have seen him in actual 
possession of said twenty acres. Witness afterwards cor- 
rected his testimony as follows: “ Does not know of the 
twenty acres on the west half of the south-west quarter of 
section fourteen, township four, south, range two, west ; but 
does know of said Darling Collins owning twenty acres on 
the east half of south west quarter of section fourteen, 
township four, south, range two, west, where Charles N. 
Marston lives; Darling Collins never lived on the twenty 
acres enquired about, so far as I know; I never knew him 
to live on any part of the land than that part of quarter 
section as above stated; surveyed lands in 1836 or 18387, 
and the couversations spoken of occurred in 1836 or 1837 ; 
the family tract of land on which 1 saw Darling was on 
east half, and not on the west half of section fourteen.” 
The following are the answers of Newton St. John to the in- 
terrogatories propounded to him : “ At the time Exhibit B. 
ras made, C. Milton Pope was dead; I do not recollect 
whether anything was done under Exhibit A, further than 
appears in Exhibit B. The parties named in Exhibit B, 
were the sole heirs and devisees of Alexander Pope, sur- 
viving at the time said deed was made, and the interest of 
the other heirs and devisees had been purchased and ac- 
quired, and was wholly vested in the grantors in Exhibit B.” 
Gager’s deposition was taken 28th June, 1868 ; Wheeler’s 
on 28th January, 1867; Lewis’ on 25th January, 1867. 
The chancellor, on the final hearing, on proof and plead- 
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ings, dismissed the bill for want of equity, and his decree 
is now assigned as error. 


J. Lirrie Situ, for appellant.—1. The putting of Dexter 
into possession, and the payment of the purchase money, 
gave to Dexter and his vendors a right to the land, without 
any title in writing, which a court of equity will protect 
against Joshua Collins, senior, and the defendant, claiming 
under him, especially as she had notice, and recognized 
and acquiesced in the claim of those through whom the 
complainant derives title for so many years. And the 
chancery court would give this protection, independent of 
any acquisition of title by adverse possession.— Brewer v. 
Brewer & Logan, 19 Ala. 488. These things take the sale 
out of the statute of frauds.—Code, $ 1862. 

2. The defendant knew of the right set up by the bill, 
and if she is not estopped by the acts and declarations of 
Joshua and Christopher Collins, and of herself, still she 
bought with full knowledge, as stared. But even suppose 
she did not know, she has not shown or proved that she 
paid any thing for the land, and the recitals in her deed 
are no evidence that she did. Sheis not, therefore, a Lona 

fide purchaser.— Nolen v. Heirs of George, 16 Ala. 728; 
MeGintry et al. v. Rupe, 10 Ala. 137. 

3. If this were a suit to enforce the specific performance 
of the bond, the court might not decree the performance, 
though this case differs from the decided cases, where there 
was an attempted cession of the entire claim or right of 
the pre-emptor, or where the controversy was with bona 
fide purchasers. This question, however, it is unnecessary 
to consider, as the case mentions the bond incidentally 
only. It rests on other principles, or was determined by 
the supreme court in cause reported in 39 Ala. Rep. 722, 
and which decision is the law of this case, so far as it 
touches the present issues. 

The bond, however, may be looked to in considering the 
complainant’s rights under the possession given to him, 
and the acknowledgment of his right; and, also, in con- 
sidering his right under the doctrine of adverse posses- 
sion ; for the bond declares that the land which Collins, 
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the obligor, intended to convey, was the entire west half 
of the quarter, so that, when Dexter was let into possession 
on execution of the bond, he was put into possession of the 
entire west half; and as the obligor and his children de- 
clared that the west half was his, then, under the doctrine 
of adverse possession, the possession of any part of the 
land for the requisite time, would be a possession of the 
whole land described in the written instrument, under 
which he claimed to have entered and to hold; for it 
has been held that a party in possession, claiming under 
a bond or deed, believing it to be genuine, might set up 
adverse possession under it, although the bond might, 
in fact, be forged; for, as to the claim, it is a matter of 
intention. Such a case is put in a Georgia decision, and is 
quoted with approval by our court. This is important, 
because it appears that Dexter, Jonathan Parker, Wages, 
and Shepherd held a portion of the west half till ten or 
twelve years next before January, 1869, when the witnesses 
testified—that is, till 1855 or 1857—which is more than 
twenty years from the date of the adverse possession and 
claim, commencing about 1833. The acts of ownership of 
Dexter and his vendees were certainly done under a claim 
to the west half, and all, with a full knowledge of the 
defendant, and of Joshua and Christopher Collins, through 
whom she claims title. The acts of possession were visible 
and notorious acts of ownership. They were such acts 
as a man would do with, or exercise over, property which 
he claimed in his own right, and which he would not do 
with or exercise over property which he did not claim as 
his ; and this is all sufficient for the operation of the doc- 
trine of adverse possession, when they are known to the 
one against whom the doctrine is invoked; or, if not 
actually known, when such acts are open and notorious, 
and under claim of title or ownership. For cases on this 
subject, see Hwing v. Burnett, 11 Peters, pp. 48, 52, 53, 54; 
10 Peters, 442; 6 Peters, 513; Brown v. Cockrill, 33 Ala. 
p. 42,§ 2 and p. 46; Stewart v. Stokes, 33 Ala. 495; Mc- 
Arthur v. Carn’s Adm’r, 32 Ala. p.80; Hubert v. Hanrick, 
16 Ala. 595 and 596; 11 Ala. 1048; 13 Ala. 55. As to 
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time, see 2 Story’ Eq. Jurisp. § 1520; 21 Ala. 644; 28 Ala. 
635. 

Even if the bond were void, and Dexter had known it, 
that would not affect the question. See former decision 
in this case, 39 Ala.; Manley v. Turnipseed, 37 Ala. 536, 
532; McArthur v. Carn’s Adm’r, 32 Ala. 80. 

In this last case, possession commenced under an admin- 
istrator’s sale, which was void. A statute may prohibit an 
act, but it does not, therefore, follow that courts of justice 
will not enforce contracts relating to or based on the act 
prohibited. The act must be looked to, and that when the 
contract is sought directly to be enforced as an independ- 
ent right.— Harris v. Runnels, 12 How. S.C. R., p. 79. 

But the defendant cannot set up that the bend is void. 
The ancestor of Christopher and Joshua Collins, and they 
th themselves, as well as the defendant, recognized the validity 
it of it, and executed it pro tanto, by giving possession, and | 




















she is estopped. Moreover, the ground upon which such | 
| bonds have not been enforced by the courts when unexe- | 
ii cuted, and the aid of the court is invoked to compel execu- 
i il tion, is that they tried to invite speculation, and to enable 
it capitalists to deprive the pre-emptor of land he is entitled 
ii to, but in this case the pre-emptor was enabled to secure 
i his improvements, and, besides, he for whose benefit the 
| principle might have been invoked, waived it, by executing 
aq as shown, and the defendant is estopped from setting up 
NM that objection. 

By way of special defense, it is insisted that the powers 
in the trust deed to St. John and others, were not strictly 
complied with, and, therefore, that the deed to Peter Cor- , 
ney was a nullity, and the complainant’s title is defective. 


| The answers are: 
a 1. That defective titles, in the commencement, have 
nothing to do with a right of property acquired, or sought 
to be acquired, by adverse possession, which ignores and 
combats all antagonistic rights. 

2. Mrs. Rowe is a stranger to the deeds of Collins, and 
of St.John and others, and, therefore, cannot object that 
deed was not made in conformity with the power.— Hubert 
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v. Hanrick, 16 Ala. 599; Huckabee v. Billingsly, 16 Ala. 418 
and 419. 

The cestui que trust is the owner in equity, and in this 
case the cestui que trust joined with the surviving trustees; 
N. St. John and A. L. Pope. 

The defendant’s counsel insists in his brief, that the de- 
fendant’s answer alone (virtually admitting that there is no 
proof) is sufficient, because he says it is responsive to the 
allegations of the bill. He is very careful not to specify 
the allegations, which he asserts exists, and he was careful 
because no such allegation is to be found in the bill, and 
his defense of adverse possession is new matter, set up in 
the answer, which should have been proved. 


Haut & Lapnvuzan, contra. 
[Appellees’ brief did not come into reporter’s hands.] 


B. F. SAFFOLD, J.—The court has heretofore decided, 
tha if the facts stated in the bill of the complainant are 
true, he is entitled to the relief prayed for.—Marston v. 
Rowe, 39 Ala. 722. The cause has since been tried on the 
merits, and the bill dismissed, on the ground that conced- 
ing the adverse possession of Dexter and of Collins, from 
1833 to 18t7, the proof fails to show an uninterrupted con- 
tinuance of the possession in any one claiming under them 
since that time. 

The view of the case, by the chancellor, makes it neces- 
sary to consider all the points of difference presented by 
the pleadings. 

These are—Ist. The validity of the bond for titles exe- 
cuted by Joshua Collins to Dexter, in 1831. 2d. The char- 
acter and continuance, for thirty years, of the possession of 
Dexter and his vendees, of the land in controversy. 3d. 
The ownership by the complainant, Marston, of any title 
derived from Dexter. 4th. The adverse possession of the 
defendant, Rowe, at the date of the deed from Alling to 
Marston, in 1849. 5th. The validity and effect of the pur- 
chase, by the defendant, at the sheriff's sale of the land, as 
the property of Joshua and his brother, Christopher Col- 
lins, in 1858. 
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The act of congress of May 29, 1830, under which the 
pre-emption right of Joshua Collins, sr., to this land was 
acquired, declares, “ That all assignments and transfers of 
the right of pre-emption, given by this act, prior to the 
issuance of the patent, shall be null and void.—U. S. Stat. 
at Large, vol. 4, p. 421, § 3. The patent was issued in 
1833. The bond given by Joshua Collins to Dexter, in 
1831, being equivalent to such assignment and transfer, is 
illegal and void.— Wc Elyea v. Hayter, 2 Porter, 148. Joshua 
Collins died in 1832, and it is not professed that either he or 
his devisees made any new contract with Dexter, which might 
be sustained by the act of January 23d, 1832, supplemen- 
tal to the above. Even this latter act has not been con- 
strued to apply to sales of pre-emption rights, prior to the 
entry at the land oftice.—13 Ala. 30. 

The bond, though invalid, is evidenee of the character of 
Dexter’s possession. It and the testimony of the wit- 
nesses, Lewis Wheeler and Gager, prevail over the denial 
of the answer, and establish the facts that Dexter was no- 
toriously claiming title to the west half of the quarter sec- 
tion, before the death of Joshua Collins, sr.; that he di- 
vided it into lots, and sold them to various persons, desig- 
nating the boundaries by stakes; that his acts of owner- 
ship and claim of title were well known to the children and 
devisees of Joshua Collins, sr., and recognized and acqui- 
esced in by his devisees, Christopher and Joshua Collins ; 
that the lot of twenty acres, now in dispute, was sold by 
Dexter to Darling Collins, the brother of the defendant, 
Rowe, in 1836, and that the said defendant was cognizant 
of all that was done. Such acts of ownership and occu- 
pancy, brought to the knowledge of those to be affected by 
them, are sufficient to constitute adverse possession, ul- 
though the land was never actually lived on or enclosed.— 
6 Peters, 513; Marston v. Rowe, 39 Ala. 722; Brown v. 
Cockerell, 33 Ala. 88. The testimony further shows that 
Darling Collins claimed, and was in possession of, the 
twenty acre lot in question, and conveyed it by deed of 
trust, to secure the payment of certain debts to Newton St, 
John and others, in 1837. It is uncertain when Darling 
Collins died, but the proof tends most strongly to fix the 
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time in 1847. Hisdeed to St. John was not inconsistent 
with his continued possession during his life. The three 
witnesses say generally that the children of Joshua Collins, 
sr., including Mrs. Rowe and Christopher and Joshua, jr., 
knew of the claim aud the possession of Dexter and his 
vendees, and never sought to obtain possession of the 
property until about 1855, when Christopher, under the im- 
pression that the bond of his father was lost, attempted to 
oust Shepherd, and was evicted by action at law. 

If the testimony fails to show any actual, positive pos- 
session of the land, after the death of Darling Collins, by 
any of those from whom the complainant claims to derive 
title, it does not show any abandonment by them; nor 
does it show any occupancy by those from whom Nancy 
Rowe claims to deduce her title. It is true, the complain- 
ant must recover on the strength of his own title, but it is 
enough if he shows a right to recover against the defend- 
ant.—Garret et. al. v. Lyle, 27 Ala. 586. The occupation 
of Dexter, and of Collins, from 1833 to 1847, being shown, 
any person claiming title by deed from them, could, as late 
ag 1853, have evicted one having only a possessory right, 
on the ground that a prior possession, under a claim of 
right, short of the period which creates a bar, under the 
statute of limitations, will prevail over a subsequent pos- 
session, when no other evidence of title appears on either 
side.—Smith v. Lorillard, 10 Johns. Rep. 339; McCall v. 
Doe ex dem. Pryor, 17 Ala. 583 ; Badger v. Lyon, 7 Ala. 464. 
Doe ex dem. Heydenfeldt v. Mitchell, 9 Ala. 70; Smoot & 
Nicholson v. Lecate, 1 Stew. 590. 

The continued possession will be presumed, in the ab- 
sence of any proof of abandonment. The proof is, that 
neither the defendant nor the devisees of Collins, nor any 
one claiming under them, had, or claimed possession be- 
fore about 1855. 

The sale by St. John, to Corney, in 1851, and the sale 
under execution against Corney to Ela, in 1852, are cir- 
cumstances of notoriety, in the claim of possession, and 
of claim of title, by the vendors of complainant. Twenty 
years’ adverse possession having been completed in 1853, 
constructive possession, by deed, could have been, and 
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was conveyed by Ela to Alling, in 1854, and by Alling to 
complainant in 1859. 

The objection of the defendant, that the complainant 
had not the title of Darling Collins, because the grantors 
of the deed to Corney are not the grantees-of the deed 
from Collins, and because the terms and stipulations of the 
the trust deed were not pursued, cannot prevail. St. John 
testifies that those who conveyed to Corney, possessed all 
the interests of the grantees of the trust deed. Besides, 
HH the deed itself says the surviving grantee may execute the 
Hi power of sale, and St. John was the survivor. Mrs. Rowe 
| being a stranger to that deed, cannot be heard to complain 
l of informalities and irregularities, in the execution of the 








powers conferred by it.— Herbert v. Hanrick, 16 Ala. 581 ; 
Huckabee v. Billingsley, ib. 418; Gary v. Colquitt, 11 Ala. 
514; Foster v. Goree,5 Ala. 424; Brown v. Lipscomb, 9 
Por. 472. 

At the time of the professed sale of this property by the 
| sheriff, at which Mrs. Rowe became the purchaser, in 1858, | 
i Joshua and Christopher Collins had no such interest in it, | 
as was subject to levy and sale under execution. What- 
ever interest they might, at an earlier day, have asserted, | 








had then been lost by their laches. Consequently, Mrs. 
. | Rowe acquired nothing by her purchase. | 
The testimony disproves the assertion of her answer, | 
| that she had adverse possession of the land, sought to be 
AN recovered from her, at the execution of the deed from Al- 
| ling to complainant, in 1859, by fixing the beginning of | 
i her occupancy in 1862. | 
Hi The decree of the chancellor is reversed, and the clerk ) 
il of this court will enter the following decree instead thereof : 





i It is ordered, adjudged, and decreed, that complainant, 
Wi Charles A. Marston, recover of the defendants, Nancy 








Rowe and ‘i homas Gleason, the possession of that portion | 
\ of the west half, of the southwest quarter of section four- 
teen, township four, south of range two, west, of the lands | 
i subject to sale at St. Stevens, Alabama, lying in the 
: county of Mobile, near Spring Hill, described and 
| 


bounded on a map drawn by Dean Knox, surveyor, as fol- 
lows, to-wit: Said parcel of land is a parallelogram rectau- 





————. 








JANUARY TERM, 1869. 287 








Clary and Wife v. Sanders et al. 





gular, containing twenty acres, bounded on the north by 
Pine street, on the east by Eighth street, on the south by 
Jefferson street, and on the west by a line commencing at 
a point on the south boundary line, and equidistant from 
Eighth and Ninth street, to the north boundary line. Said 
land is the same sold by Andrew Dexter to Darling Collins, 
on the 2Jth of October, 1836, being the same parcel of 
land described in the said complainant’s bill of complaint. 
And that the register of the chancery court, for the first 
district of the southern chancery division at Mobile, issue 
to the sheriff of Mobile county a writ of habere facias 
possessionem in behalf of said complainant, against said 
defendants ; that the pretended deed to said land made by 
the sheriff of Mobile county to said defendant Rowe, on 
the first Monday of December, 1858, is declared null and 
void, as against the said complainant; and that the title to 
said land be vested in the complainant, as against the said 
defendants; and that the said complainant recover of the 
said defendants the costs of this appeal, and of the court 
below, for which let execution issue. 





CLARY AND WIFE vs. SANDERS Et At. 
[DOWER—QUARANTINE. ] 


1. Quarantine ; widow, when not entitled to.—The widow is not entitled to 
possession of the plantation of husband, until dower is assigned her, 
notwithstanding it is the only real estate owned by him, if he did not 
reside on it. 

2. Administratrix ; when can not be charged, for failure to obtain full al- 
leged value of a Jsluctuating article, like cotton.—An administratrix, on a 
final settlement of her account, can not be charged with the full al- 
leged value of an article so fluctuating in price as cotton, when it is 
shown, that the failure to obtain such price was without fraud, neglect, 


or carelessness on her part. 


ee ee ~ 
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APPEAL from the Probate Court of Perry. 
Tried before the Hon. Busx Jones. 


In the matter of the final settlement of the estate of W. 
C. Richardson, deceased. Alice A. Richardson was ap- 
pointed and qualified as administratrix of her deceased 
husband, W. C. Richardson, on the 23d of December, 1864 ; 
was cited, by the heirs and distributees of said estate, to a 
final settlement on the 3d Monday in November, 1866, and 
filed the following account : 


“Mrs. A. A. Richardson, Adm’rx of estate of W. C. Rich- 
ardson, deceased, in account current with the estate, on 
final settlement. 

“1866. March. To sales 8 bales cotton, 3,777 

pounds, sold by Hillyer & Alford, Sel- 

ma, Ala. Net proceeds............ $982 62 
June or July. To sales 3 bales cotton, 

1,558 lbs., sold by Woolsey, Walker 

& Co., Mobile. Net proceeds....... 195 85 








$1,179 47 
IR. 
“1865. March. By commissions on appraised 
value of estate, and for vouchers 1, 2 - 
ee ae rr .... $90 00 

On the final settlement, the heirs and distributees moved 
to charge the administratrix—“ 1st, with the rent of the 
plautation of the decedent, in which dower was lately as- 
signed her, for the years 1565 and 1866 ;” 2d, with “the 
reasonable value of the cotton embraced in her account for 
settlement.” 

It was admitted that the vouchers exhibited in said ac- 
count were correct ; that W. C. Richardson owned and pos- 
sessed no real estate of any description whatever, except 
the plantation lying in Dallas county, Alabama, in which 
dower had lately been assigned administratrix, on the 10th 
of December, 1866; that administratrix was wife of said 
Richardson at his death, and that since the filing of the 
account, she has intermarried with John W. Clary, and is 
now his wife. 
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The testimony in relation to the cotton, as appears from 
the bill of exceptions, is as follows: Ed. Woodfin testified, 
that “he supposes that fifteen bales was as much cotton as 
was on the place; memory about it indistinct. It was in a 
small gin-house, with rafters on the plates, one-third full or 
more—perhaps a little over half full; memory indistinct.” 

Samuel Woodfin testified, that “there was one bale of 
lint cotton in the pick-room, but did not remember suffi- 
ciently to state how much seed cotton there was; it was a 
pretty good article.” 

Brotherton testified, that “he was overseer on the place, 
under A. J. Pool, as guardian of Richardson, deceased, from 
January, 1864, to March, 1865; was present at the division 
of property; brought it up for division, by direction of the 
commissioners. There was cotton on the place, made in 
1864, and put in the gin-house. It was 4 common article, 
beacuse it was a raiay fall. The first picked was a good 
article ; afterwards it was picked off the ground to a great 
extent, and was not good. He was with the commissioners 
when they estimated the amount of cotton; had it fixed up 
in his mind that there were some fifteen or twenty bales; 
he scratched up the cotton to see its condition and quality. 
There was no scaffold to dry the cotton on, nor was there 
any lock to the gin-house. About the 15th day of May, 
1865, the cotton was in pretty good condition. About half 
the cotton was picked off the ground; nobody took better 
care of cotton. It was not customary in that neighbor- 
hood to lock gin-houses. The division spoken of, occurred 
in January, 1864. Richardson went into the army in March, 
1864, married about May, 1864, and died about November, 
1864. The father of administratrix, L. C. Harrison, had 
charge of the place in 1865, as her agent, after the 15th of 
May, 1865. Harrison died in September, 1865. Adminis- 
tratrix’s brother had charge of the place in 1866.” 

E. A. Blount testified, that “he had something to do 
with purchasing cotton since the Confederacy “went up.” 
There is considerable difference in the price of cotton. 
June, 1865, 10 cents ; August, 1865, 20 cents ; September, 
1865, 30 cents; October, 30 cents ; November, 38 cents; 

19 
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ruary, 1866, 35 cents; March, 29 cents; April, 25 cents ; 
June, 35 cents; September, 26 cents; October, 30 cents ; 
November, 30 cents ; December, 26 cents; January, 1867, 
25 cents; February, 1867, 14 cents. This is a schedule of 
average prices of good cotton; other cotton 4 cents less. 
The foregoing estimate is based on “middling” cotton ; cot- 
ton is found better than middling cotton ; the lowest grades 
four to four and a half cents less; inferior grades still less ; 
‘ dog-tail’ still less.” 

W. H. Harrison testified, that “the cotton in question 
came near being accidentally burned, and was sold by him, 
as agent of the administratrix, to prevent loss. It was 
marked diamond E, so that it could be distinguished from 
my mark, {H.] The last three bales netted thirteen and a 
half cents, and brought $195 55 in Mobile ; they were sold 
by Woolsey, Walker & Co., some time in June or July, 
1866. I did not sell the other bales. All the cotton was 
common; Woolsey, the cotton factor who sold it, told mg 
that it was sold for ‘low ordinary.’ I ginned and packed 
the cotton myself ; there was in all of this cotton but 11 
bales, averaging 500 pounds. I went to the place in Au- 
gust, 1865; had charge of the plantation, and staid there 
most of the time. The cotton was ginned about January, 
1866 ; it was in plowing time. I shipped it to Selma, fear- 
ing fire, within two months after it was packed ; it was sent 
to Graham’s, where it was damaged ; paid a packing bill on 
it. I ginned all the cotton I could find. I am a judge of 
cotton ; have noticed it a good deal ; can tell bad from good, 
ordinary from middling; but can not easily tell middling 
from low middling. The bales of cotton I ginned, I found 
in the gin-house ; it was all that was there ; know nothing 
about the cotton, except as I found it there. There was a 
lock on the gin-house when I went there ; the first time I 
passed the gin-house, I tried the door and found it locked ; 
don’t think any cotton was stolen while I was on the place.” 

There was also some testimony as to the negroes using 
some of the cotton, before the administratrix was qualified, 
for spinning purposes ; quantity so used not stated. 
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The evidence as to the residence of Richardson was as 
follows : 

Mrs. M. J. Richardson testified, that “ she was the mother 
of W. C. Richardson, deceased ; that he married adminis- 
tratrix on the 25th of May, 1864; at the time of his mar- 
riage he was living at her house, and had been so living 
from the time of his birth to the time of his marriage, ex- 
cept while at school, and in the army. He was born Feb- 
ruary 22d, 1846; was eigteen years old at the time of his 
marriage ; he remained at witness’ house after his marriage 
and had his washing done there.” 

Brotherton testified, that “Richardson called the place 
his place, and called it home. When he was there, he went 
about from place to place among the neighbors, and then 
would return to the place, saying he was going home to his 
mother’s. Mrs. Richardson, the administratrix, once asked 
witness’ wife to fix up a room for her and Richardson. 
Richardson went into the army in February, 1864. When 
at home, he was occasionally at the plantation ; at one time 
he was there a week. When down at the place, he went to 
see his sister, and remained a day or two. He came to his 
plantation with his wife, soon after their marriage, and re- 
mained from three to five days; during his absence, his 
wife was there during the summer, two weeks or so. She 
was there, once or twice, in October, 1864, and while there, 
visited around.” 

Two witnesses were examined in relation to the rent the 
place was worth in 1865 and 1866. They testified, in sub- 
stance, that there were 500 acres of land which could 
be cultivated ; that it was a good average place. One wit- 
ness thought it was worth about $1200 rent per year, in 
1865 and 1866; the other, that $1500 rent was a fair charge 
for those years. 

“This was all the evidence.” The court charged the ad- 
ministratrix with fifteen bales of cotton, five hundred Ibs. 
to the bale, at thirty cents, with interest from March, 1866 ; 
and also charged the administratrix $1250 per year for rent 
of the place, and interest. “The administratrix objected, 
and excepted to the ruling of the court, charging the ad- 
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ministratrix with the rents, and also on the question of cot- 
ton charged against her.” 

The bill of exceptions, as first set out in the transcript, 
did not show when it was signed; but the return to the 
certiorari shows that it was signed in term time, and was 
made part of the record, on appellants’ motion. 

The various rulings of the court, to which the adminis- 
tratrix excepted, are now assigned as error. 


Moraan & Laps ey, for appellant.—The widow is denied 
her right of quarantine in this case, because the plantation 
in which she claims it, was not shown to be connected with 
the place of residence of the husband, at the time of his 
death. 

It is supposed, that this case falls within the decision in 
McAlister v. McAlister, 87 Ala. 484. 

In this case, the husband had no other real estate, be- 
sides his plantation ; he had no house or home besides the 
plantation ; he was a soldier in the army when he died, 
and having been married but a short time, he had not made 
final arrangements as to the location of his place of actual 
residence. All his conduct indicated a purpose to settle 
on his plantation, which was a convenient place for a home- 
stead, when he should come to take up his final residence. 

To deny to his young widow her quarantine, in the only 
land her husband had, is to defeat the right entirely. 

The only questions that have been considered debatable 
in these cases, have been were the widow should take ber 
quarantine ; and not whether she should be entitled to have 
quarantiue in the only place left by her husband, where she 
could seek shelter, until the heir should assign dower to 
her.—Pinckard v. Pinckard, 24 Ala. 250; Smith v. Smith, 
13 Ala. 329. 

2. The court seems, without cause, to have completely 
disregarded the proof in the cause, as to the amount and 
value of the cotton with which it charged the administra- 
trix. The amount is too large, and the price exhorbitant. 


Watts & Troy, for appellant.—l. There is no bill of 
exceptions signed, as the law directs, and this court will 
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not revise the decisions of the probate court, in matters of 
fact, unless there is a bill of exceptions, signed and certi- 
fied as the law requires.—See Gordon et al. v. McLeod, Ex’r, 
20 Ala. 242-3, and authorities there cited. 

The Code, § 2250, requires that questions of the sort 
raised in this case, must be tried on bill of exceptions alone, 
except when the error complained of appears in the record. 

This must mean that the matter complained of properly 
appears in the record. If something gets into the record, 
which is not properly a part of it, unless so made by bill 
of exceptions, it can not be looked to.—29 Ala. 91; see, 
also, Joiner and Wife v. Key’s Adm’r, 31 Ala. 202 ; Dunham 
v, Hatchlin, 80 Ala. 483; Bartie and Wife v. James’ Adm’r, 
33 Ala. 34. 

The statement of facts set forth in the record, does not 
purport to be a bill of exceptions, and does not show that 
it was signed in term time ; nor does it appear that it was 
signed as a bill of exceptions. It can not therefore be re- 
garded as a bill of exceptions.—See Sale v. Chamblis, 35 
Ala. 19. 

2. But even if the statement of facts set forth can be 
looked to, there is nothing in it which shows that there was 
error in the probate court. The only questions complained 
of are—l. Whether the administratrix should be charged 
with fifteen bales of cotton; and 2. With the rent of the 
plantation for the years 1865 and 1866. 

The inventory returned by the administratrix shows that 
there were twenty bales of cotton. The weight of the tes- 
timony shows that the judge did not err against her, in 
charging her with only fifteen bales—and the price was 
proven to have been at least thirty cents. This court will 
not reverse the decision of the inferior court on a question 
of fact, unless it is manifestly and palpably wrong.—See 
Phillips v. Phillips, 89 Ala. 63; Mahem v. Williams, 39 Ala. 
204; Kirksy v. Nirksy, 87 Ala. —. 

As to the rent, the facts set forth do not show that the 
widow was entitled to the rents. The proof tends to show 
that her husband lived in Perry county, with his mother, 
and the plantation was in Dallas county, not at all con- 
nected with his mothers residence, and that he had never 
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resided on the plantation.—See Code, § 1640; Hammon v. 
Boyd, 36 Ala. 203. 

3. The decrees in favor of the distributees were properly 
rendered against Mrs. Clary and her husband. By his 
marriage, he became co-administrator with her of the 
estate, and it was not necessary that he should have been 
cited to appear in court ; she being before the court was 
sufficient. 


B. F. SAFFOLD, J.—The questions to be determined 
are—l. Whether the widow of William C. Richardson 
should be charged with the rent of his land, from the time 
of his death to the assignment of her dower ; 2. Whether 
the administratrix of his estate was justly chargeable with 
the price of fifteen bales of cotton, averaging five hundred 
pounds each, at thirty cents a pound. 

The evidence shows that W. C. Richardson resided at 
his mother’s, in Perry county, from the time of his marriage 
to his death. He had no other real estate than his planta- 
tion, which was in Dallas county. He and his wife visited 
the plantation several times during the brief period of his 
marriage, but on account of his recent marriage and his 
participation in the war, he had not established any per- 
manent place of actual residence. 

The Code provides that the widow may retain posses- 
sion of the dwelling-house, where her husband most usu- 
ally resided next before his death, and the plantation con- 
nected therewith, until her dower is assigned to her, free 
from the payment of rent. —Revised Code, § 1630. 

It has been frequently decided by this court, that a plant- 
ation belonging to the husband several miles distant from 
his residence, is not so connected with the residence as to 
entitle the widow to possession or rents thereof until her 
dower is assigned.— Waters v. Williams, 38 Ala. 680; Me- 
Allisier’s Exr’s v. McAllister, 37 Ala. 484; Smith's Heirs v. 
Smith's Adm’r, 13 Ala. 829. In all of these cases the ques- 
tion was rather which places, of two or more, the widow 
was entitled to possess or enjoy the rents of, than whether 
actual residence on any was required. The law, however, 
seems to attach the right of the widow to the residence of 
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the husband. ‘To constitute residence, the intention and 
the fact must be united.— Griffin v. Wall, 32 Ala. 149 ; Boyd 
v. Beck, 29 Ala. 703; State v. Hallet,8 Ala. 159. There can 
be no great hardship in this construction, as the widow is 
entitled to the mesne profits of her dower interest from the 
death of her husband to the assignment of dower.—Slatter 
v. Meek, 35 Ala. 528. The court did not err on this point. 

The amount and value of the cotton charged against the 
administratrix, was, of course, the result of the court’s con- 
struction of the evidence. The important witnesses on 
this point were Mr. Brotherton, the overseer, and W. H. 
Harrison, who ginned and packed the cotton. One says 
the cotton was even ordinary. The other says it was com- 
mon, much of it having been picked up from the ground, 
where it had been beaten by the rain. Brotherton evident- 
ly guessed at the quantity from the bulk, and his previous 
handling of it. The ginning and packing by Harrison af- 
forded a better ground for an estimate. There was no 
proof of waste by the administratrix. Mr. Blunt testifies 
that at the time this cotton was sold, good cotton was worth 
about thirty cents, and there was a considerable difference 
between good and bad cotton. The charge of thirty cents 
a pound, under the evidence, seems to be excessive, Even 
if the cotton was worth so much, the administratrix should 
not be charged with the full alleged value of an article so 
fluctuating in price, when it is shown that she did not ob- 
tain that price for it, without fraud, neglect, or carelessness 
on her part. The evidence, we think, does not sustain the 
quantity charged against her. On another trial the cir- 
cumstances affecting the sale of the cotton may be more 
explicitly stated. 

For the error respecting the quantity and price of the 
cotton charged against the administratrix, the judgment is 
reversed, and the cause is remanded. 
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BRENT vs. THE STATE. 


[INDICTMENT FOR SETTING UP, OR CARRYING ON A LOTTERY, WITHOUT THE 
LEGISLATIVE AUTHORITY OF THE STATE, &c.] 


1. State; what bound by, as well as individuals.—The State, as well as an 
individual, is bound by the maxim that ‘‘no one is permitted to take 
advantage of his own wrong.” 

2. “ An act to establish a Mutual Aid Association, and to raise funds for the 
common school system of Alabama,” approved 10th October, 1868 ; what 
may operate as, admitting it to be void, as an act of incorporation.—The 
act of the 10th of October, 1868, entitled ‘*‘ An act to establish a mutual 
aid association, and to raise funds for the common school system of 
Alabama,” if it is admitted that it creates a corporation, and is in vio- 
lation of the Ist section of article XIII of the constitution, and is, 
therefore, void as an act of incorporation ; yet it may operate as a leg- 
islative authority, within the purview and meaning of § 3616 of the 
Revised Code, and may authorize the parties named in said act to do 
what the language of said act authorizes them to do ; that is, to set up 
and carry on a lottery in this State. 


APPEAL from the City Court of Mobile. 
Tried before Hon. C. F’. Mouton. 


All the material facts of the case appear in the opinion. 


Boyies & Overatt, and Lyman Grpsons, for appellant. 
JosHUA Morsz, Attorney-General, contra. 


[No briefs came into the reporter’s hands. ] 
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PECK, C. J.—The appellant was indicted in the city 
court of Mobile, at the Eebruary term thereof, in the year 
1869, for a violation of section 3616, of the Revised Code. 
The said section is in the following words, to-wit : “ Any 


person who sets up, carries on, or is concerned in setting - 


up, or carrying on, any lottery or devise of like kind, with- 
out the legislative authority of this State ; or who sells, or 
is interested, or concerned in selling, any tickets or shares 
in such unauthorized lottery, must, on conviction, be fined 
not less than one hundred dollars, nor more than two 
thousand dollars.” 

The indictment contains three counts. The first count 
charges, that appellant set up, or was concerned in setting 
up, or carrying on a lottery without the legislative authority 
of this State; or sold, or was interested or concerned in 
selling tickets or shares in a lottery, not authorized by the 
legislative authority of this State. 

The second count charges, that appellant sold or offered 
to sell, within said county and State, tickets in a lottery or 
gift enterprise, without having first paid the tax required 
by the provisions of the revenue law of said State, to be 
paid before engaging in said business. 

The third count charges, that said appellant, on each and 
every day of the months of November and December, 
1868, sold or offered to sell, within said county and State, 
tickets in a lottery, or gift enterprise, without having first 
paid the tax required to be paid, by the provisions of the 
the revenue law of said State, before engaging in said 
business. 

The appellant demurred to the whole indictment, and 
specified for cause of demurrer, that there is a misjoinder 
of counts in said indictment, and different offenses charged 
in the first, from what are charged in the two last counts, 
and different punishments, in kind, are visited upon them. 
He also demurred to each count, and for causes of demur- 
rer, alleges, that as to the two last counts, there is no law 
in existence, authorizing a conviction on either of said two 
last counts, or making the facts charged therein, an indict- 
able offense ; and, as to the said first count, that the law 
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on which it is based, was repealed before the indictment 
was found. 

The court sustained the demurrer to the two last counts, 
and overruled it as to the first count; appellant then 
pleaded not guilty. Thereupon a trial was had, and the 
appellant was convicted by the jury, and fined one hundred 
dollars. 

On the trial, a bill of exceptions was signed and sealed, 
at the instance of the appellant, in which all the evidence 
in the case, and the charge of the court, are fully set out. 
The bill of exceptions states that the solicitor read to the 
jury the first count in the indictment, being the count to 
whicb the demurrer was overruled. Thereupon, the appel- 
lant admitted that, as agent for Parrott, Boyd & Co., he 
had been engaged in carrying on a lottery in the county of 
Mobile, within twelve months before the finding of the in- 
dictment, as one of the employees of said Parrott, Boyd & 
Co., who were the grantees named in the act of the 10th 
of October, 1868, thereinafter stated, being an act entitled 
“ An act to establish a mutual aid association, and to raise 
funds for the common school system of Alabama,” ap- 
proved October the 10th, 1868. This, the bill of excep- 
tions states, was all the evidence for the State. 

The appellant then introduced and read to the jury, the 
said act of the 10th October, 1868, which contains five 
sections, and is found on pages 363 and 364, in the printed 
acts of the legislature of Alabama, passed in the year 
1868. 

He also introduced and read to the jury, the receipt of 
the treasurer of the State, for the sum of two thousand dol- 
lars, and proved that the said sum of two thousand dollars 
had been paid by Parrott, Boyd & Co. to the treasurer be- 
fore commencing business, under, and in pursuance of the 
provisions of said act; that said sum of money had been, 
by the treasurer, deposited in the treasury of the State, in 
pursuance of the fourth section of said act. A copy of the 
said receipt is attached to, and made a part of the bill of 
exceptions, and is in the following words and figures, to- 
wit: ‘“'Treasurer’s office, Montgomery, Ala., Nov. 9th, 
1868. Received of W. W. Boyd, Charles D. Johnson, and 
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George W. Parrott, the sum of two thousand dollars, in 
full payment of the annual installment due from them to 
the State of Alabama for the year commencing November 
Ist, 1868, and ending November Ist, 1869, under, and by 
virtue of, an act to establish a mutual aid association, and 
to raise funds for the benefit of the common school system 
of Alabama,’ approved October the 10th, 1868, according 
to the auditor’s certificate. (Signed) Arthur Bingham, 
treasurer.” 

On the evidence set out in the bill of exceptions (being 
all the evidence in the case), the court, among many other 
matters, charge the jury, in substance, that the said act of 
the 10th of October, 1868, relied upon by the appellant, 
as a defense to said indictment, was void, inasmuch as it 
would, in legal intendment, create a corporation, if valid, 
and was, therefore, in violation of section 1, article XIII 
of the constitution, which ordains that “ corporations may 
be formed under the general laws, but shall not be created 
by special act, except for municipal purpuses ;” that under 
the law, and the admitted facts of the case, the State was 
entitled to a verdict. 

The appellant excepted to the charge of the court, and 
every part of the same, and the case is here for revision, 
on his appeal. 

The errors assigned are, the overruling of the demurrer 
to the first count of the indictment, and the charge of the 
court to the jury, as shown in the bill of exceptions. 

The case has been very elaborately and ably argued, by 
both the counsel for the State and the appellant; the 
appellant’s counsel insisting that the said act of the 10th 
of October, 1868, does not constitute the parties named in 
it, and their associates, a body politic and corporate, but 
authorizes them, in the language of the act, to form them- 
selves into a partnership association, with authority to set 
up and carry on a lottery, a business that it is not lawful 
for them to engage in, without legislative license or 
authority ; and that, if it does confer on them corporate 
authority, and creates a corporation by a special act of the 
legislature, it is not prohibited by the 1st section,of article 
XIII of the constitution, because it is a corporation for 
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municipal purposes, for the reason, that it is a corporation 
“to raise funds for the common school system of Ala- 
bama.” 

The counsel for the State, on the other hand, argue that 
the said act does create a corporation, granting to the said 
parties named in it, and their associates, the powers, and 
investing them with the attributes of, a corporation, and, as 
this is done by a special act of the legislature, it is in vio- 
lation of the 1st section of said article XIII of the consti- 
tution, and is null and void, and, therefore, no defense to 
the appellant, in this prosecution. 

The view we take of this case, renders it unnecessary for 
us to decide whether the said act does, or does not, create 
a corporation, to determine whether it is in conflict with the 
first section of said article XIII of the constitution, because 
it creates a corporation by a special act of the legislature, 
and is not a corporation for municipal purposes. We do 
not intend, in this opinion, to determine either of these 
questions, but leave them to be settled when a proper case 
arises, one that requires them to be settled—a case that 
cannot be determined without their decision. 

We hold that if it be conceded, that the said act of the 
10th of October, 1869, creates a corporation, and is void, 
and cannot operate as an act of incorporation, because itis 
a special act of the legislature, and for that reason, in con- 
flict with the said article XIII of the constitution, yet, 
notwithstanding,\it may operate as a legislative license, or 
authority, within the purview and meaning of section 3616 
of the Revised Code, and is, therefore, a defense to the 
parties named in said act of the 10th of October, 1868, 
their associates and agents, if prosecuted for doing what 
the language and plain intent of said act authorizes them 
to do; that is, to set up and carry on a lottery, for the 
purposes named and specified in the said act. To permit 
the State to prosecute the said parties, or their associates 
or agents, for so doing, will be to permit the State to take 
advantage of its own wrong. 

We can see no good reason why the State, as well as an 
individual, is not to be held bound by this salutary and 
just maxim, that “no man shall take advantage of his own 
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wrong.”—Broom’s Legal Maxims, top page, 205. We 
think it clear that the appellant did not intend to violate 
apy penal or other law of the State. In other words, that 
he acted in good faith, and verily believed he believed he was 
doing what the State, by this statute, clearly authorized 
him to do. 

But it is insisted, on the part of the State, that every- 
body is presumed to know the law. This, properly under- 
stood, is true, but it is a rule of presumption, adopted from 
necessity, and to avoid an evil that would otherwise con- 
stantly perplex the courts, in the administration of the 
criminal law; that is, the plea of ignorance. Hence the 
maxim, “ that ignorance of the law excuses no one.” The 
courts and the profession, however, well know that this nec- 
essary rule of presumption, as often, and perhaps oftener 
than otherwise, presumes against the truth. 

But we think the state presses this necessary rule be- 
yond its proper measure, and insists that the appellant was 
not only bound to know the existence of the law, but in 
this case, was presumed to know this special act of the 
legislature was, and would be held to be, unconstitutional, 
and was, therefore, void and no law. 

We cannot consent to carry this rule of presumption to 
this extent ; it must be confined to presuming that all per- 
sons know the law exists, but not that they are presumed 
to know how the courts will construe it, and whether, if it 
be a statute, it will, or will not, be held to be constitutional. 
To extend the rule beyond this limit, will be to implicate 
the legislature who passed, and the governor who approved, 
the act, in a charge of gross immorality and dishonesty. 
If the appellant is to be presumed to know the act was 
unconstitutional, the same presumption will fix upon them 
the same extent of knowledge; that is, that they knew the 
act, when it was passed and approved, was in conflict with 
the constitution ; and if this be so, it will be a hard matter, 
we think, to clear either from this grave implication. But, 
we are satisfied, the rule must have the limit we give it. 
To hold otherwise, will take from the rule all its virtue, and 
make it odious to all right and just thinking men. 

This view of the case will probably be decisive of it in 
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the court below, on another trial, and, therefore, it is not 
thought necessary to decide the question that is made on 
the demurrer to the whole indictment, for the alleged mis- 
joinder of counts. 

Let the judgment of the court below be reversed, and 
the cause remanded for a new trial, or further proceedings 
in that court. 





Ex partE CHASE. 


[APPLICATION FOR MANDAMUS, TO COMPEL A CHANGE OF VENUE, IN A CRIMINAL 
CASE. ] 


1. Change of venue in criminal case; aright not dependent on the discretion of 
courts.—An application for a change of venue in a criminal case, ‘‘set- 
ting forth specifically the reason why” the applicant “ can not have a 
fair and impartial trial in the county in which the indictment is 
found,’ should be granted by the court, if made within the proper 
time, and in the proper way. This is a right which will be enforced by 
mandamus, if denied.—(Prcx, C. J., dissenting.) 

2. Same; when treated as error.—On an appeal after final judgment, the 
improper denial of this important right, will be treated as error, if prop- 
erly reserved upon the record, by bill of exceptions or otherwise.— 
(Peck, C. J., dissenting. ) 

3. Same; application for, who may be heard on.—On the hearing of an ap- 
plication for a change of venue, in a criminal case, both parties may 
be heard on affidavit, in favor of, or against, the allowance of the 
change of venue. 

4. Ex parte Banks overruled.— Ex parte Banks (28 Ala. 28,) is overruled, 
so far as it conflicts with the opinion in this case.—(Prck, C. J., dis- 


senting. ) 


This was an application by John W. Chase for mandamus, 
or other appropriate writ, to compel the city court of Mont- 
gomery, Hon. J. D. Cunningham, presiding, to “remove 
the trial of the case of The State of Alabama v. John W. 
Chase, on an indictment for murder, and now pending in 
said court, to the nearest county free from exception, ac- 











304 FORTY-THIRD ALABAMA. 
Ex parte Chase. 








cording to the law of the land ;”’ petitioner’s application for 
a change of venue, having been overruled and refused by 
said court. 

The bill of exceptions sets out in full the application for 
a change of venue, which was duly sworn to in open court, 
and stated, in substance, that petitioner was indicted for 
the murder of a colored man; that by means of false re- 
ports of the homicide, industriously circulated in Mont- 
gomery, and the adjoining counties of Elmore, Lowndes and 
Autauga, composed very largely of colored inhabitants, 
there was great excitement against petitioner, and wide- 
spread clamor that “he ought to die;’ that one or more 
newspapers, circulating extensively in said counties, par- 
ticipated in the spread of these false statements, and of the 
prejudice against him; that he has had no means of coun- 
teracting that impression, and that there is no diminution 
of said prejudice and clamor for petitioner’s death ; “ that 
there is great prejudice in Montgomery county against 
the only persons connected with him by consangunity or 
affinity ;’ that “when petitioner was brought into court to 
be arraigned, his counsel having announced in effect that 
he felt it his duty to apply for a change of venue, Paul 
Strobach, then one of the jurors, and a member of the 
legislature from Montgomery county, remarked, in the 
court-house, that “it was useless to change the venue, un- 
less it could be got to Kamscatka, for he (petitioner) would 
surely be hung;” that other men of influence in Montgom- 
ery county, whose names, petitioner, on account of his con- 
finement and friendless condition, has not been able to ob- 
tain, have expressed, openly and publicly, a desire to see 
him hung ; that when petitioner, after his arrest, was known 
to be coming to Montgomery, that a large mob went to the 
depot on which petitioner was expected to arrive ; that it 
was only by the deception practiced by the marshal and 
police, who circulated the report that the prisoner would be 
on a different train from the one he arrived on, that pris- 
oner escaped being hung by the mob ; that when petitioner 
was put in jail, a large and excited crowd of colored men 
assembled around, made threatening demonstrations, and 
threatened to have petitioner’s blood ; that all this was 
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known in Montgomery county, and notoriously so to the 
sheriff of the county, and the police; that the application 
was not made to procure delay or evade justice, but simply 
to obtain a fair and impartial trial. “It was admitted that 
there had been no trial under said indictment, and that the 
case stands open and untried.” 

This was all the evidence adduced on the hearing of said 
application ; and upon the foregoing evidence, without any- 
thing more, the court overruled the said application, and 
refused to change the venue, or remove the trial of the case 
from said city court to any other court, and the defendant 
duly excepted. 


GoLptTuwalrE, Rice & SEMrte, for appellant.—1. At com- 
mon law, when a fair and impartial trial could not be had 
in a criminal case, the court had power, (usually exerted by 
means of acertiorari,) to change the venue.—1 Chitty’s Cr. 
Law, 201, 371; 4 Bl. Com. 320. 

As the common law, so far as consistent with our insti- 
tutions, constitution and statutes, has uniformly been part 
of the law of Alabama, (whilst a territory as well as a State, 
The State v. Cawood, 2 Stewart, 360,) there was no neces- 
sity for a statute merely authorizing a change of venue in 
this State. Such authority clearly existed by the common 
law in this State. 

The fact, that a statute on that subject has been passed, 
is persuasive that some change of the common law was de- 
signed. The additional fact, that the statutory provision 
as to change of venue in civil cases, is different and distinct 
from that as to change of venue in criminal cases, is sig- 
nificant of some design; and when to all this is added the 
fact, that the change of the common law, which is made by 
our statutory provision as to criminal cases, is a change in 
favor of the defendant, the conclusion, that all this legisla- 
tion meant no more than to arm the primary court with an 
irrevisable discretion, in the matter of change of venue, 
either stultifies our own law-makers, or convicts them of 
criminal indifference to their duty of making effectual, a 
right clearly guaranteed by our constitution. 

20 
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The right to a fair and impartial trial is guaranteed by 
our constitution to every accused person. This guaranty 
is contained in the bil] of rights, which is “the governing 
and controlling part of the constitution.”—In the matter of 
J. L. Dorsey, 7 Porter, 293. 

The jurisdiction of the supreme court is directly con- 
ferred upon it by the constitution. It consists—ist, of 
“ appellate jurisdiction, co-extensive with the State ;’ 2d, of 
“a general superintendence and control of inferior juris- 
dictions,” by means of any “remedial and original writs” 
which may be necessary to give it such superintendence 
and control. 

As to “the appellate jurisdiction,” the constitution au- 
thorizes the legislature to prescribe “ restrictions and regu- 
lations, not repugnant to this constitution.” But no such 
authority is conferred, or exists, as to the power to exercise 
“a general superintendence and control of inferior juris- 
dictions.” This last mentioned power is as free from legis- 
lative restriction or impairment, as the “original jurisdic- 
tion” conferred by the constitution of the State. 

These great powers, thus conferred upon the supreme 
court, are sacred trusts committed to that court for execu- 
tion. The protection of the life, liberty and property of 
each and every citizen, is the object or end for which these 
powers were conferred. The failure to exercise them, 
whenever an “inferior jurisdiction” practically denies to 
the citizen the full measure of protection provided for him 
by law, is to abandon the trust and to license official out- 
rage upon the citizen. 

Beyond all doubt, the statute provisions as to a change 
of venue by a defendant, in a criminal case, are “for his 
protection.” And reason and the authorities concur in es- 
tablishing the proposition, that a statute, in so far as it re- 
quires anything to be done for the protection of such a 
defendant, is mandatory, and can not be regarded as direc- 
tory.—Clark v. Crane, 5 Mich. R. 151; Van Rensselaer v. 

Witbeck, 8 Selden, 517. 

Unless the action of the inferior jurisdiction, in the mat- 
ter of change of venue in a criminal case, is revisable in 
the supreme court, it is plain, that the provisions of the 
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constitution as to a fair and impartial trial in such case, 
and of the statute as to a change of venue in such case, 
practically amount to nothing, and ought to be expunged 
as useless matter. 

But such action of the inferior jurisdiction, when adverse 
to the defendant, is revisable in the supreme court, not- 
withstanding the opinion of two judges, against one, in Ex 
parte Banks, 28 Ala. 28. The statute, in such case made 
and provided, gives to the defendant a right to a change of 
venue, When his application conforms to its requirements. 
Clark v. The People, J Scammon, 117; Freleigh v. The State, 
8 Missouri, 606; see, also, authorities cited in dissenting 
opinion in Le parte Banks, supra. 

Although, after final judgment, the wrongful refusal of a 
change of venue, is available on appeal, yet before final 
judgment, mandamus is the remedy—-the only adequate rem- 
edy.—Steamboat Empire v. Ala. Coal Mining Co., 29 Ala. R. 
698, and cases therein cited. 

ex parte Banks, (28 Ala. 28,) does not come within the 
reason or justice of the maxim, “ stare decisis.” — Rockhill v. 
Nelson, 24 Indiana, 422. 


Josnva Morse, Attorney-General, contra. 


PETERS, J.—Under the protection of the constitution 
of the State, a person charged with an offense, punishable 
as a crime, in the civil tribunals, is entitled to a speedy 
trial, “by an impartial jury of the county or district in 
which the offense was committed.” This is an important 
provision, granted to him by the highest law. And it was 
deemed of such necessity, by the people, that it has been 
placed above repeal or denial; and every civil officer of 
the State, who has been regularly inducted into his oflice, 
has solemnly sworn, honestly and faithfully, to support and 
defend it. It is the duty of the legislative department to 
pass the proper laws to carry it into effect; itis the duty 
of the courts to refuse to proceed without its observance ; 
and it is the duty of the executive to arrest the execution 
of a sentence, which has been procured in violation of its 
solemn prohibition ; else the official oaths of these high 
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functionaries are a mere form of words and no more. It is 
the sworn duty of every “ civil officer of this State,” “ hon- 
estly and faithfully to support and defend the constitution” of 
the State. No article, no section, no clause can be omitted. 
All are comprehended in the oath of office; and all are 
equally binding and imperative. Noone can “be deprived 
of his life, liberty or property, but by due course of law.” 
And in the trial of one charged with an indictable offense, 
“animpartial jury” is as necessary as the copy of the ac- 
cusation, or the opportunity to be confronted by the wit- 
nesses against the accused. Each of these rights stands 
upon the same section of the constitution ; all are equally 
imperative and equally necessary for “a fair and impartial 
trial.” And such a trial is the great purpose of the whole 
remedial law. An unfair and partial trial is a trespass and a 
wrong, and can not be justified upon any principles of 
criminal jurisprudence, whatever may be the guilt of the 
party accused. ‘Trial by an impartial jury is a great fun- 
damental right, and it is not to be presumed, that the peo- 
ple ever intended that its security should depend upon the 
mere discretion of the wisest and the purest judge. It is 
one of “ the great, general and essential principles of liberty 
and free government,” and it can not be too sedulously 
guarded.—Const. Bill of Rights, Art. I, § 8, 13; ib. Art. 
XV, § 1. 

Certainly, a person accused could not be tried, without 
his consent, out of the county or district in which he com- 
mitted the offense ; certainly, he could not be tried without 
an indictment, for an indictable offense; and he could not 
be tried without being confronted by the witnesses against 
him. Yet each of these important privileges, so well se- 
cured and understood, rest upon the same section of the 
constitution, in which it is said, he “has a right” to “a 
speedy public trial by an impartial jury of the county or 
district in which the offense was. committed.” For, un- 
questionably, the word “right,” in the beginning of the 
section, has as much application to, and connection with, 
the description of the character of the jury, as it has with 
any other of the great pre-requisites for a fair and impar- 
tial trial, required in a regular proceeding, in due course of 
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law.—Constitution of Alabama, Bill of Rights, Art. 1, § 8. 
This seems perfectly clear, when the elipses of the sentence 
are supplied, and the governing verb and its expletives are 
repeated, in their proper places throughout the section. 

In accordance with this view, and for the purpose of 
giving this important right its proper support and protec- 
tion, the legislature have provided by law, that the accused 
shall have a fair opportunity to obtain such a jury, as the 
constitution has secured for his defense. They have re- 
quired the court, as a part of the instrumentality tending 
to procure an impartial jury, to grant an order removing 
the trial to another county, where a fair and impartial trial 
may be had, through the means of such a jury as the 
constitution entitles the accused to have. The enactment 
for this purpose is in the following language: “ Any per- 
son charged with an indictable offense may have his trial 
removed to another county, on making application to the 
court, setting forth specifically the reason why he can not 
have a fair and impartial trial in the county in which the 
indictment is found ; which application must be sworn to 
by him, and must be made as early as practicable before 
the trial, or may be made after conviction, on a new trial 
being granted.”—Revised Code, § 4206. 

There is no other marked purpose that can be secured 
by a change of venue, save the opportunity it affords for a 
trial “by an impartial jury.” This is the sole object of the 
removal of the trial to another county. All the other re- 
quisites for a fair and impartial trial may be had in any 
county or district of the State. But this one of an impar- 
tial jury can not, as the history of such trials, and the pol- 
icy of the law, which authorizes the removal, everywhere 
attest. If the removal were never a necessity, for the sake 
of justice, it would never be granted at all. The constitu- 
tion gives the right of trial by an impartial jury, and the 
legislative enactment directs how this right shall be en- 
forced. In all cases, wherein an impartial jury can not be 
procured in the county where the indictment is found, this 
right must fail, unless a removal of the trialis allowed. If 
the main right—the right to have a trial by an impartial 
jury—is peremptory, as it certainly is, then the means by 
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which it is to be enforced and defended are also peremptory ; 
otherwise the main right might fail, for want of the proper 
means to sustain it. No wise construction aims at such 
result. No wise legislation will permit it. The legislative 
enactment, then, must be construed so as to support and 
defend the constitutional grant. To do this, the right to a 
change of venue, in a proper case, must be peremptory. 

To place a great right, like this, upon judicial discretion, 
if it is not sometimes a mockery of justice, it is at least to 
disregard the history of judicial decisions. If all judges, or, 
indeed, if any judge, were perfect, then the people might 
safely rely upon judicial discretion for a perfect adminis- 
tration of the law. But, unfortunately, it is but too well 
known that such an assumption is not true, and that the 
wisest and the best, commit grave errorsand make mistakes. 
Upon the truth of this assumption, this solemn and high 
tribunal is erected ; for this is a court for the correction of 
errors and mistakes of inferior jurisdictions.—Const. Ala., 
Art. VI, $1, 2. 

To be satisfied of the insecurity of mere judicial discre- 
tion as a power to enforce the due administration of the 
laws, as this power is sometimes understood, we have but 
to look to what is declared in books of authority upon this 
subject. It is said, “the discretion of a judge is the law 
of tyrants; it is always unknown; it is different in different 
men ; it is casual and depends upon constitution and pas- 
sion. In the best it is often, at times, capricious ; in the 
worst it is every vice, folly and madness, to which human 
nature is liable.”—-1 Bouv. Law Dict., vide Discretion, p. 478. 
This may be, to some extent, an extreme statement of the 
objection, but every practioner of experience well knows, 
that it is not without much truth. The writer of this opinion 
has known a popular judicial officer grow quite angry with 
a suitor in his court, and threaten him with imprisonment, 
for no ostensible reason, save the fact, that he wore an 
overcoat made of wolf skins! Moreover, it can not safely 
be denied, that mere judicial discretion is sometimes very 
much interfered with by prejudice, which may be swayed 
and controlled by the merest trifles—such as the tooth- 
ache, the rheumatism, the gout, or a fit of indigestion, or 




















JUNE TERM, 1869. 311 


Ex parte Chase. 














even through the very means by which indigestion is fre- 
quently sought to be avoided. 

In further illustration of what judicial discretion ought 
to be, but not unfrequently is not, I add an extract from an 
Opinion, in a case of national importance, by one of our 
country’s greatest men, and ablest and purest judges. Chief 
Justice Marshall says: “ Courts are mere instruments of 
the law, and can will nothing. When they are said to ex- 
ercise a discretion, it is a mere legal discretion ; a discre- 
tion to be exercised in discerning the course prescribed by 
law ; and when that is discerned, it is the duty of the court 
to follow it. Judicial power is never exercised for the pur- 
pose of giving effect to the will of the judge; always for 
the purpose of giving effect to the will of the legislature ; 
or, in other words, to the will of the law.” —Osburn v. United 
States Bank, 9 Wheat. 738, 866. ; 

Whatever may have been the construction of this impor- 
tant statute heretofore, it is now evidently unwise longer 
to keep so indispensible a right as that of “a fair and im- 
partial trial, in a criminal case, under the uncertain security 
of a power, so uncontrollable and liable to error as mere 
judicial discretion—a power that may possibly be misdi- 
rected by a fit of temporary sickness, an extra mint julep, 
or the smell or looks of a peculiar overcoat, or things more 
trivial than these, which may imperil the due course of 
justice in the administration of the law. Trifles, however 
ridiculous, cease to be trifles when they may interfere with 
a safe administration of the law. All the muniments of 
“a fair and impartial trial” should be secured by positive 
and peremptory enactments. The language of the legis- 
lature used in the above statute admits of such construction, 
and we feel bound so to construe it. Here the accused 
undoubtedly has a claim de jure to “a fair and impartial 
trial,” and it is shown in his affidavit that he can not pro- 
cure this in the county where the indictment was found ; 
then the trial must be removed, under the limitations of 
the act, to another county. In such a case the word “may” 
must be construed as imperative, or the legislative purpose 
is defeated. Thisis not to be allowed.—Newburg & Coch- 
erton Turnpike Co.v. Miller, 5 John Ch. R. 101, 112, marg.; 
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Minor et al. v. Merchants’ Bank of Alexandria, 1 Pet. 46, 64 ; 
Stamper v. Miller, 3 Ark. 212; Alderman Backwell’s case, 
1 Vern. 152; King v. Barlow, Salk. 609 ; Inhabitants of 
Darby v. Skinner, 370 ; City of Galena v. Amy, 5 Wall. 705 ; 
Supervisors v. United States, 4 Wall, 485; Thompson v. The 
State, 20 Ala. 54; Miller v. Hampton, Adm’r, 37 Ala. 348, 
345 ; Smith’s Comm., p. 724, § 595, et seq. 

But as this construction of the statute will somewhat 
change the former practice, it is the opinion of the court, 
that upon an application for a change of venue, aflidavit 
should be heard on both sides. 

The decision in the case of Lx parte Banks, 28 Ala, 28, 
is not in accordance with this construction of the section 
of the Code above quoted, and it is therefore overruled. 

The affidavit of the applicant, in this court, shows that 
the reasons assigned for a change of venue, relied upon in 
the court below, were sufficient to have justified its allow- 
ance. This was also admitted by the counsel for the State 
in the argument at bar; therefore, it was error to refuse 
the application below. 

Let the order nisi be granted, and entered as required by 
law. 











Peck, C. J., dissenting. 





EDGAR vs. THE STATE. 


[INDICTMENT FOR MURDER.] 


1. Section 2689 of Revised Code construed.—Section 2689 of the Revised 
Code is a rule for the government of courts in criminal, as well as civil 
cases. 


2. Charge to jury; what is, on effect of evidence.—A charge tothe jury, on 
the trial of a party indicted for murder, that, if they believe the evi- 
dence, the prisoner is at least guilty of murder in the second degree, is 
a charge upon the effect of the testimony, and if given without being 
required, by either of the parties, is erroneous, 
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3. Jury; province of, on a conviction for murder.—If a party is convicted 
of murder in the second degree, it is the duty of the jury, and not of 
the court, to determine, by their verdict, the extent of the punishment, 
as well as its character. 


AprEaL from the City Court of Mobile. 
Tried before the Hon. C. F. Movtron. 


The facts are sufficiently set out in the opinion. 


ALEX. McKiysrry, for prisoner.—Counsel for Edgar call 
the attention of the court to the case in 34th Ala., pages 
43 and 48. 

The court charged the jury, “that if they believed the 
evidence, they must find a verdict for the plaintiff, (page 
48) ; an aflirmative charge upon the effect of the entire evi- 
dence.” 


Josuua Morse, Attorney-General, contra.—There is noth- 
ing in the first part of the charge of which the prisoner 
‘an complain. It gives him the full benefit of the former 
acquittal of murder in the lst degree. ‘That the verdict of 
guilty of murder in the 2d degree operated as an acquittal 
of the higher offense, see the following authorities: Bish- 
op’s Criminal Law, vol. 1, § 67; Campbell v. The State, 9 
Yerger, 333; Hamilton v. Williams, 1 Tyler, 15. 

There is no conflict in the evidence; it is plain and pos- 
itive. The court could, therefore, properly charge that the 
State was entitled to a verdict of murder in the 2d degree, 
if the jury believed the evidence.—See Gillespie v. Battle, 
15 Ala. 279; 18 Ala. 713; Williams v. Shackelford, 16 Ala. 
318; Gany v. Phifores, 11 Ala. 5385; Edgar v. The State, 
last term; Luglish v. The State, 34 Ala. 40. 

There is no error in the charge “ that the extent of the 
punishment, or the time the prisoner should serve the 
county, would rest with the court, and not the jury.” That 
is not the proper construction of section 3654, Revised 
Code. “The discretion of the jury” applies not to the 
extent of punishment, but simply to its character. They 
have the right to say whether the punishment shall be 
“imprisonment in the penitentiary,” or “hard labor for 

















314 FORTY-THIRD ALABAMA. 


Engar v. The State. 











the county.” The jury, in their “discretion,” can say 
whether the prisoner shall go to the penitentiary, or suffer 
hard labor for the county. It is for the court to say, what 
the extent of that punishment shall be, in point of time. 

But if there be any error in this charge, it is error with- 
out injury. The jury, without regard to the charge, in 
their verdict, have prescribed not only the character of the 
punishment, but also its extent, and the court has ordered 
the verdict to record, and rendered its judgment upon it. 
This action conforms to the view of the law taken by the 
prisoner.—See § 3654, Revised Code. 

The record, as amended, shows that neither party asked 
the court to charge upon the effect of ,the testimony, as 
authorized by § 2578 of Revised Code. 

This section applies to civil, not criminal cases. The law 
governing the trial of criminal cases, is separate and dis- 
tinct, and neither can encroach on the other. In criminal 
cases, the common law prevails, unless amended by statute, 
and that statute must be embraced in the Penal Code.— 
See part 3, title 1, chapter 1, page u00, Revised Code ; part 
4, title 1, chapter 1, and sections following. 


PECK, C. J.—This case was in this court at the last 
term, and the conviction and sentence of the court below 
were reversed, and the case remanded for a new trial. 

Another trial has been had, and the appellant convicted 
of murder in the second degree, and sentenced to be con- 
fined at hard labor, in the penitentiary, for the period of 
fifteen years. 

On the trial, a bill of exceptions was signed and sealed, 
at the instance of the accused, and he has again brought 
the case to this court by an appeal, and he now here as- 
signs the following errors to the proceedings, conviction 
and sentence, in the court below; that is to say: First. 
“ That the court erred in charging the jury upon the effect 
of the testimony. 

“Second. That the court erred in charging the jury that 
the extent of the punishment for murder in the 2d degree 
rested with the court. 

“And third. That the court erred in charging the jury, 
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that if they believed the evidence, they must convict the 
defendant of murder in the second degree; and if they 
had a reasonable doubt, on all the evidence, they must ac- 
quit.” 

That part of the charge of the court upon which the er- 
rors are assigned, is as follows: “ Gentlemen, if you be- 
lieve the evidence detailed by the several witnesses on the 
part of the State—and there has been none others exam- 
ined—with reference tothe killing of Mr. Bassett by the 
prisoner ; then, if you find that the homicide was commit- 
ted in this county in February, 1868, I charge you that the 
prisoner would at least be guilty of murder in the second 
degree; that is, if you believe Mr. Bassett was shot and 
killed by the prisoner, as stated by witnesses Baird, Taylor 
and James Phillips. Lf, however, upon the whole evidence, 
you entertain a reasonable, well-grounded doubt of the 
prisoner’s guilt, you must give him the benefit of that 
doubt, and acquit him. But should you believe the prisoner 
guilty, under the law and evidence in this case, it will be 
your duty to say so by your verdict, and to designate the 
character of punishment you would wish to have inflicted.” 

“Tn murder in the second degree, the law prescribes two 
distinct kinds of punishmenf. Ist, inrprisonment in the 
State penitentiary ; and 2d, sentence to hard labor for the 
county. The extent of the imprisonment, or the time he 
should serve the county, would rest with the court, and 
not with you. Retire, gentlemen, and make your verdict.” 

This charge was in writing, and was given by the court 
on its own motion, and without any request in writing, or 
otherwise, by either the State or the prisoner, to charge 
the jury on the effect of the testimony. 

Section 2678 of the Revised Code of this State is in the 
following words: “ The court may state tothe jury the law 
of the case, and may also state the evidence where the 
same is disputed, but shall not charge upon the effect of 
the testimony, unless required to do so by one of the par- 


9 





ties. 

We hold that this section constitutes a rule for the gov- 
ernment of courts in the trial of criminal as well as civil 
cases, and that it is erroneous for the court to charge the 

















316 FORTY-THIRD ALABAMA. 


Mulvey v. The State. 








jury upon the effect of the testimony, unless requested to 
do so by one of the parties. We also hold the charge in 
this case, that if the jury believed the evidence, the priso- 
ner was at least guilty of murder in the second degree, is a 
charge upon the effect of the testimony ; and, being given 
by the court, without being required vo do so, by either of 
the parties, is an error, for which the conviction and sen- 
tence of the court must be reversed. 

We also further hold, that in this case, if the prisoner is 
finally convicted, it will be the duty of the jury to de- 
termine, by their verdict, the extent of the punishment, as 
well as the character of it. 

Let the sentence and judgment of the court below 
be reversed, and the cause be remanded to the court below, 
for a new trial. Let the prisoner be held in custody until 
discharged by due course of law. 





MULVEY vs. THE STATE. 
[INDICTMENT FOR SELLING LIQUOR WITHOUT LICENSE. ] 


1. Husband ; when may be convicted for acts done by the wife.—If the wife 
sells vinous or spirituous liquors, without a license, and receives pay 
for the same, in the presence of her husband, and the sale is made by 
his direction and concurrence, he may be convicted on a charge of 
retailing without license, if neither he nor his wife have taken out a 
license. 

2. Same.—And the fact that the wife owns and keeps the store, where 
such sale is made, and the husband has no interest in it, and does not 
himself sell the liquor, does not excuse him. 

3. Misdemeanor ; general principle as to, committed by wife, in the presence 
of the husbana.—As a general principle, subject to some exceptions, if 
the wife commits a misdemeanor in the presence of her husband, and 
by his coercion, she can not be convicted, but the husband can, tor herf 


act. 

4. What not repealed by § 136 of revenue law.—Sections 3618, of the 
Revised Code, and § 76 of the Penal Code, are not repealed by § 136 0 
the revenue law. 
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APPEAL from the City Court of Mobile. 
Tried before Hon. C. F. Movurrton. 


On the 11th day of February, 1869, James Mulvey was 
indicted in the city court of Mobile, for selling vinous or 
spirituous liquors without license, and on the 14th of April, 
was tried and convicted, and fined fifty dollars, and taxed 
with the costs of conviction. 

The bill of exceptions, taken on the trial, shows that Mrs. 
Mulvey, wife of said James Mulvey, the appellant in this 
cause, owned and kept a grocery store in the city of Mobile, 
in the county of Mobile, in this State, in the year 1868 ; 
that on a certain day in the month of December, in said 
year, one Collins and his friend, went to Mrs. Mulvey’s 
store and found her and her husband, the appellant, both 
in said store. Collins called for some whiskey to drink, 
when said Mulvey (appellant) directed his wife, who was 
then behind the counter, to give Collins and his friend some 
whiskey, which she did. Collins and his friend each then 
drank a common tumbler part full of whiskey, for which 
they paid Mrs. Mulvey the sum of twenty cents. Mulvey 
was not connected with said store. He was a policeman 
of said city of Mobile. The store and every thing kept 
therein, belonged to Mrs. Mulvey, wife of appellant, and 
she kept it and managed it herself. Neither Mulvey nor 
his wife had any license to retail spirituous liquors. 

On this proof, the defendant below asked the court to 
charge the jury, “ That if they believed from the evidence 
that the prisoner had no interest in said store, but that it 
was owned by his wife, and that he did not sell the whiskey 
to Collins and the other person, but merely told his wife, 
who was the owner of the whiskey, to do so, then they must 
find him not guilty.” This charge the court refused to give, 
and the defendant excepted. The defendant below, also 
asked the court to charge the jury, “ that the section of 
the Penal Code of 1866, No. 76, under which this indict- 
ment is found, was repealed by the section 136 of the 
revenue law of 1868, and that they must find him (defend- 
ant) not guilty.” This, the court also refused, and the 
defendant again excepted, and appeals to this court. 
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No counsel appeared for appellant. | 7 ial al 
Josuua Morse, Attorney-General, for the State. 





[No briefs came into the hands of the reporter. ] 


PETERS, J.—Selling spirituous liquors without a license 
is a misdemeanor. It is a crime below a felony. In mis- 
demeanors, all who knowingly and willingly concur in the 
acts which constitute the violation of the law, are aiders 
and abettors, and they are guilty. In all crimes under the 
degree of felony, all persons who concurred therein, are 
guilty as principals, if guilty at all—Rev. Code, § 8542; 4 
Bl. Com. p. 36, marg. 

It has been settled that, where a prize fight takes place, 
and a number of persons are assembled to witness it, if 
they have gone thither for the purpose of seeing the com- 
batants strike each other, and were present when they did 
so, they are all in point of law guilty of an assault ; and 
there is no distinction between those who concur in the 
act, and those who fight ; for if several are in concert en- 
couraging one another and co-operating, they are all 
equally guilty, though one only committed the assault.— 
Rex v. Perkins, 4 C. & P. 537; 8S. C., 29 Eng. Com. Law R. 
364; 1 Lewin, 17; 8. C., 34 Eng. Com. Law R. 539; 1 Rus- 
sell Cr. 753; The State v. Lymburn, 1 Brev. 397. This is 
a general principle, and is properly applicable to all mis- 
demeanors. Here was, undoubtedly, a violation of law. 
As a general principle, when the wife acts under the coer- 
cion of the husband, in misdemeanors, she is not to be 
held responsible for her acts. Criminally, she is not guilty. 
1 Russell Cr. 18, marg.; Davis v. The State, 15 Ohio, 72; 
1 Hale, 45; 4 Bl. Com. 28. 

In this case, it seems that the wife did not move in the 
matter until the husband “ directed” her to let the parties, 
who had come in to drink, have the whisky. She obeyed 
his directions, which were his commands. She furnished 
the whisky to Collins and his friend, as the husband had 
ordered her to do. They drank it and paid for it, in his 
presence and without his objection. By his conduct in 
this case, he made his wife’s act his own. In judgment of 
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law, it was he that violated the law, and not the wife. The 
first charge asked of the court is opposed to these princi- 
ples. It was therefore properly refused. 

The second charge was also properly refused. The 
revenue act does not repeal the section of the Code which 
makes retailing an offense. It only repeals the laws upon 
the subject of “taxation in this State,” and not the law 
upon the subject of crimes.—Revenue Law, 1868, p. 46, § 
136; Rev. Code, § 3618. 

The defendant below, the appellant in this court, was, 
therefore, properly convicted, and the judgment and sen- 
tence of the court below are affirmed, at appellant’s costs ; 
and that court will cause the same to be carried into effect, 
as required by law. 





WEATHERFORD vs. THE STATE. 
[INDICTMENT FOR RAPE. ] 


1. Verdict ; what insufficient to authorize any sentence by the court.—On a 
trial for the crime of rape, a verdict inthe following words: ‘* We, the 
jury, find the prisoner guilty as charged in the indictment, and sen- 
tence him to imprisonment in the penitentiary,” is defective, and not 
sufficient to authorize the court to sentence the prisoner to imprison- 
ment in the penitentiary for life, or for any other term. 

2. Section 3661 of the Revised Code; province of jury under.—Under sec- 
tion 3661 of the Revised Code, the jury must determine not only the 


character of the punishment, but also its extent. 


ArpraL from the City Court of Mobile. 
Tried before the Hon. C. F. Movtron. 


The facts are sufliciently stated in the opinion. 


No counsel for appellant. 
Josuua Morse, Attorney-General, for the State. 
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[No briefs came into the hands of the reporter. | 


PECK, C. J.—The appellant was indicted in the city 
court of Mobile for the crime of rape. 

On the trial, the jury returned a verdict in the following 
words, to-wit: “ We, the jury, find the prisoner guilty, as 
charged in the indictment, and sentence him to imprison- 
ment in the penitentiary.” 

Before he was sentenced by the court, the prisoner, by 
his counsel, moved to arrest the judgment, for the following 
reasons : 

Ist. “ Because the verdict, rendered in the case by the 
jury, is contrary to law, and does not declare what the pun- 
ishment shall be.” 

2d. “ Because the court can not pass sentence upon the 
verdict rendered in the case, the court having no power or 
discretion to fix the length of time of imprisonment, and 
the jury having failed to fix the same, it being their prov- 
ince so to do.” 

The court overruled the motion, and sentenced the pris- 
oner to hard labor in the penitentiary for the term of his 
natural life. The prisoner excepted to the ruling and sen- 
tence of the court; the judgment of the court was sus- 
pended, and the case is here for revision. 

The prisoner is unrepresented in this court, and, conse- 
quently, no errors are assigned. By section 4314 of the 
Revised Code, no assignment of errors is necessary, but 
the court is required, without any assignment of errors, to 
render such judgment on the record as the law demands. 

Section 3661 of the Code provides, that “ any person who 
is guilty of the crime of rape, must, on conviction, be pun- 
ished, at the discretion of the jury, either with death, or by 
imprisonment in the penitentiary for life, or by hard labor 
for the county for life.” 

The entire punishment for this crime, is in the discretion 
of the jury, and the court has nothing to do in the matter, 
but to pronounce the sentence of the jury. 

The attorney-general argues that the law determines the 
duration of the punishment, where it is either in the peni- 
tentiary, or hard labor in the county. This is true, but, 
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notwithstanding, it must be found by the jury, and not fixed 
by the court. 

Who can tell, but if the jury had been instructed, that 
imprisonment in the penitentiary must be for life, they 
might not have determined to inflict the milder punish- 
ment, to-wit, hard labor for the county for life? But why 
speculate about this matter? The wiser and safer course 
is, to do just what the law requires, and to do it in the way 
the law requires. We have determined at this term, in the 
case of Edyar v. The State, a case very like this; that the 
jury must, by their verdict, determine both the character 
and the extent of the punishment. 

Let the judgment of the court below be reversed, and 
the cause be remanded for a new trial, and the prisoner be 
retained in custody until discharged by due course of law. 





BRYAN vs. THE STATE. 


[APPEAL FROM ORDER DIRECTING CHANGE OF VENUE. ] 


1. Appeal in criminal case; when cannot be taken.—An appeal cannot be 
taken to this court in a criminal case, until there has been a final trial 
on the indictment; there can be no appeal, on the ruling of the court, 
on an application for a change of venue, and if so taken, will be dis- 
missed on motion of the State. 


AprEaL from the Circuit Court of Elmore. 
Tried before the Hon. James Q. Smiru. 


At the spring term, 1869, of Elmore circuit court, two 
indictments were found against Henry Bryan—one for 
burglary, and the other for larceny. At the same term, 
the court, upon the sworn petition of defendant, that on 
account of the actions and declarations of many of the 
most prominent citizens of the county, “one of whom 
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(naming him) had publicly offered to subscribe money 
with which to employ counsel to prosecute defendant, and 
expressed the belief that he was guilty, and ought to go to 
the penitentiary ; and on account of the clerk of the court 
and sheriff of the county having acted likewise, and made 
similar declarations, he could not have a fair and impartial 
trial, on said cases, in the county of Elmore,” ordered the 
venue changed to the county of Autauga. The evidence 
in the bill of exceptions, so far as is necessary to an under- 
standing of the legal points decided, is fully set out in the 
opinion of the court. 

The attorney-general moves to dismiss the appeal—“ 1st. 
Because the record does not show that any appeal has 
been taken. 2d. Because the record filed does not give 
the court jurisdiction of the cause.” 


Rice, GOLDTHWAITE & SEMPLE, for appellant. 
JosHuA Morse, Attorney-General, contra. 


[No briefs came into the reporter’s hands. | 


Per Curiam.—The appeal in this case must be dismissed, 
because there has been no final trial, on the indictment, in 
the court below. 

The indictment was found by the grand jury of Elmore 
county. 

The accused made an application to the court, in that 
county, for a change of venue, for causes set out in his affi- 
davit. 

The court granted the application, and ordered the venue 
to be changed to the county of Autauga. 

The bill of exceptions shows that on the hearing “ it was 
admitted by the counsel for the State and defendant, that 
Montgomery county was the nearest court-house. It was 
also stated that Montgomery county was the nearest 
county, free from exceptions. It was also stated, that Au- 
tauga county, the court-house of which is only five miles 
further than Montgomery court-house, is, also, free from ex- 
ceptions, and the county solicitor and his associate counsel, 
proposed the trial to take place in Autauga county.” 
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On this evidence, the court ordered the venue to be 
changed to Autauga county. To this ruling of the court, 
the accused excepted, and, before any further proceedings 
in the case, appeals to this court. 

We do not, on this appeal and motion to dismiss, decide 
whether this ruling of the court can, or cannot, be revised 
in this court. If it can, the accused must wait until the 
case is finally disposed of. 

We will, however, state that we should be better satis- 
fied, if the court, on the admission made by the counsel of 
the State and the accused, had sent the case to the county 
of Montgomery for trial. 





Ex parte WHITAKER. 
[APPLICATION FOR HABEAS CORPUS. ] 


1. Habeas corpus; what not sufficient ground to discharge accused, on ap- 
plication for, in vacation.—A party in custody, under a defective indict- 
ment, will not be discharged on habeas corpus, in vacation, because of 
the insufficiency of the indictment. 

2. § 4137, Revised Code; what judgment must be rendered by this court in 
criminal cases, under.—Under § 4314 of the Revised Code, this court 
must look to the whole record, and render such judgment in criminal 
cases, as the law demands, without any assignment of error, 


Peririon by William Whitaker (f. m.) for writ of habeas 
corpus, or such other remedial process as might secure his 
discharge from custody, on a charge of “ an assault upon 
, with intent to murder him,” the Hon. J. P. O’Connor, 
judge of probate, having refused the same. 

The transcript and bill of exceptions show that the peti- 
tioner was arrested and put in jail on the 18th day of 
March, 1869, by virtue of a warrant of the judge of the 
county court, upon the affidavit of W. N. Hays, charging 
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the prisoner with “ an assault upon Greene Malcom with a 
knife, with intent to murder him, the said Malcom.” On 
the 27th day of April, 1869, before the day set for the 
hearing of said cause in the county court, the grand jury 
of Limestone circuit court found an indictment against the 
prisoner for an assault, with intent to murder, in the form 
provided by the Code, and regular and legal in every re- 
spect, save that the name of the person assaulted was left 
blank, and there was no averment that such person’s name 
was “to the grand jury unknown.” Upon the finding of 
this indictment, the county court, at the request of the 
solicitor, nol prossed the case in that court ; whereupon, the 
prisoner petitioned the Hon. J. P. O'Connor, judge of 
probate, for discharge from custody, on writ of habeas 
corpus, alleging that said pretended indictment was utterly 
void, and gave no authority to hold him in custody. On 
the hearing, the judge of probate denied the application, 
and remanded the prisoner to the custody of the sheriff ; 
the prisoner excepted, and now brings the case here for 
review. 


Rosert McCutwvy, for petitioner. 
JosHuA Morse, Attorney-General, contra. 


| No briefs came into the reporter’s hands.] 


Per Curiam.—The judgment of the judge of probate 
must be affirmed. The transcript shows enough to remand 
the petitioner into the custody of the sheriff. 

The indictment is clearly defective, and, no doubt, a de- 
murrer to it would be sustained. It should have stated 
the name of the person assaulted. The original complaint 
states the name of person assaulted, and the indictment 
has a blank for the name, which, by mistake, was probably 
omitted, to be inserted either by the solicitor who pre- 
pared the indictment, or by the foreman of the grand jury 
who found it. 

By § 4314 of the Revised Code, no assignment of errors 
is necessary in criminal cases, but this court must look to 
the whole record, and render such judgment on the record 


as the law demands. 
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Taking the whole record together, we think enough ap- 
pears to retain the accused in custody until the next circuit 
court, which can either discharge the party, or permit the 
defective indictment to be nol prossed, and order another 
one to be preferred, or, the present indictment may be 
amended, by the consent of the accused. A defect in an 
indictment is not a sufficient ground to discharge an ac- 
cused party, on habeas corpus, in vacation. 

The judgment of the court below is affirmed, at the 
costs of appellant, and his sureties upon the appeal bond. 





ROBERTSON vs. THE STATE. 
[INDICTMENT FOR MURDER.] 


1. Copy of indictment and list of jurors, in acapital case ; on whom served 
when defendant is in actual confinement ; what order is erroneous ; what 
will cure same.—An order of court, appointing a day for the trial of a 
capital case, when the defendant is in actual custody, which directs a 
copy of the indictment and list of jurors, &c., to be served on the 
defendant, or on his counsel, one entire day before the day appointed 
for the trial, is erroneous ; but such error will be cured, notwithstand- 
ing said order, if the service was in fact made on the defendant. 

2. One entire day, as used in § 4171, Revised Code ; what constitutes.—The 
words, ‘‘ one entire day,” as used in § 4171 of the Revised Code, mean an 
undivided day, and not parts of two days, An entire day must have a 
legal, fixed, precise time to begin, and a fixed, precise time to end. A 
day in contemplation of law, comprises all the twenty-four hours, be- 
gining and ending at 12 o'clock at night. Sunday, in such a case, can 


not be counted. 


Appeal from the Circuit Court of Lowndes. 
Tried before the Hon. J. Q. Smiru. 


Tue material facts, and the assignments of error, upon 
which this case turns, will be found in the opinion of the 
court; the two exceptions referred to, but not set out in 
the opinion, and upon which it was held that the ruling o 
the court below was right, are thus stated in the bill of ex 
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ceptions: “On the trial of this cause, the State offered a 
female witness, who was objected to on the part of the de- 
fense, on the ground that she was the wife of the defend- 
ant. Said witness being examined on her voir dire, stated, 
in substance, “that she and defendant agreed to marry 
about Christmas, 1867, and lived together and cohabited as 
man and wife ; that no license was obtained or marriage 
ceremony performed ; that while witness and defendant 
were so living together as man and wife, defendant told 
witness that before, and at the time they commenced living 
together, he had another wife, who was then living, by 
whom he had a child. Upon this evidence the court over- 
ruled the objection of defendant, and allowed the witness 
to testify, and the defendant excepted.’’ “The defendant 
then offered to introduce witnesses to prove that the defend- 
ant and said witness for the State, were generally reputed 
to be husband and wife, for the first two or three months 
in 1868, and the court refused to allow such proof to be 
made, and defendant excepted. The court then allowed 
said witness to testify on behalf of the State, and defend- 


ant excepted.” 


JoHN Enocns, for appellant.—1. The court erred in al- 
lowing the woman Nancy Carr, who was examined as a 
witness against the prisoner, to testify, she being the wife 
of the defendant.—See manuscript opinion delivered at last 
term of this court in case of James Campbell's Adin’rs and 
Heirs v. Thomas J. Gullatt and Wife ; Bishop on Marriage 
and Divorce, $$ 66, 67, and 90 and 91 ; 9th edition of Kent’s 
Com., 2d vol., pp. 53 and 54, and note on p. 54, &e.; Mur- 
phy v. The State, 6 Ala. 765. 

2. The court erred in refusing the prisoner the right to 
prove reputation of the marriage.—Sfower v. Boswell, 3 
Dand., p. 233 ; Donelly v. Donelly’s Heirs, 8 B. Monroe, p. 
113 ; Jackson, ex dem. Van Buskirk v. Claw, 18 Johnson, p. 
346. 

3. The court erred in passing sentence on the defendant, 
it appearing from the record that the prisoner was in jail, 
and the service of the copy of the indictment and list of 
the jury were served on the prisoner’s counsel and not on 
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the defendant.—Revised Code, $4171; Ruben v. T'he State, 
40 Ala. p. 72; Aaron and Ely v. The State, 39 Ala. p. 684 ; 
Parisv. The State, 36 Ala. 232; Brister v. The State, 26 
Ala. 107; Ben v. The State, 22 Ala. 9. 








JosHua Morse, Attorney-General, contra. 


PECK, C. J.—The prisoner, Dock Robertson, was in- 
dicted for murder in the circuit court of Lowndes county, 
and at the last April term of said court, was tried, and con- 
victed of murder in the second degree, and sentenced to 
be imprisoned in the penitentiary for the period of fifteen 
years. 

The prisoner being in actual confinement, the court, on 
Friday, the first week of the term, made an order setting 
apart Monday, the first day of the second week of the 
court, for his trial. 

By this order, the sheriff was directed to summon fifty 
jurors, in addition to the regular panel, for the trial, and 
to hand a copy of the list of the special and regular jurors 
to the prisoner, or his counsel, one entire day before the 
day fixed for the trial, and the clerk was directed to hand 
a copy of the indictment to the prisoner, or his counsel. 

The bill of exceptions shows, that on the next day after 
this order was made, Saturday, a copy of the indictment 
and a list of the jurors were handed to the prisoner’s coun- 
sel. This, however, was not done until eight o’clock, p. m., 
of that day. 

The trial was commenced on Monday, the day set apart 
for that purpose, about three o'clock, p. m.; being about 
forty-three hours from the time the copy of the indictment 
and the list of the jurors were handed to the prisoner’s 
counsel, as before stated. 

The prisoner went to trial without making any objection, 
that he had not been served with a copy of the indictment 
and list of the jurors, or that a copy of the indictment and 
list of the jurors, had not been served on him, one entire 
day before the day set for the trial. 

The bill of exceptions also shows, that on Saturday, the 
second week of the term of the court, in open court, the 
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prisoner being present, he was asked by the court, in view 
of pronouncing sentence on him, in accordance with the 
verdict of the jury, if he knew of any cause why sentence 
should not be passed upon him, when his counsel moved 
in arrest of judgment, on the grounds: 

1. “That no copy of the indictment or list of jurors 
summoned in the cause, were ever served on the prisoner, 
he being in jail; 2. That no copy of the indictment, or list 
of the jurors summoned for the trial, were served on the 
prisoner, or his counsel, one entire day before the day set 
for the trial.” 

2. The court overruled the motion in arrest of judgment ; 
the sentence of the court was pronounced, and thereupon 
the prisoner excepted, and presented his bill of exceptions, 
which was signed and sealed, and made a part of the re- 
cord. Two other exceptions are stated in the bill of ex- 
ceptions, which are not set out in this opinion, for the rea- 
son, that we think the ruling of the court, as to them, was 
right. 

The prisoner has appealed to this court, and assigns for 
errors the overruling of the motion to arrest the judgment, 
the sentence of the court, and the matters stated in the 
bill of exceptions. 

1. Section 4171, of the Revised Code, is in the following 
words : “If the defendant is indicted for a capital offense, 
and is in actual confinement, a copy of the indictment and 
a list of the jurors summoned for his trial, including the 
regular jury, must be delivered to him at least one entire 
day before the day appointed for his trial.” 

The order of the court, in this case, directed the service 
to be made upon the prisoner, or his counsel. This was 
wrong, but if the transcript showed, that, notwithstanding, 
the service had been made upon the prisoner, this error 
we would hold to be cured. 

The language of the Code above quoted is not only plain, 
but it is peremptory ; the service, if the prisoner is in ac- 
tual confinement, must be made upon him personally, and 
not on his counsel, and it must be made at least one entire 
day before the day appointed for his trial. 

To sustain a conviction in a capital case, we are prepared 

















JUNE TERM, 1869. _ 329 


Robertson v. The State. 











to hold, that the record must show, affirmatively, that this 
requirement of the law has been complied with. 

In criminal cases, no assignment of errors is necessary, 
but the court must render such judgment on the record as 
the law demands.—Section 4314, Revised Code. In capital 
cases, the law demands, if the prisoner is in actual con- 
finement, a copy of the indictment, and a list of the jurors 
summoned for his trial, including the regular jury, must be 
delivered to him at least one entire day before the day 
appointed for his trial. A delivery to his counsel is not 
what the law requires, and is not sufficient. 

The transcript, in this case, nowhere shows a delivery to 
the prisoner. ‘The order of the court directed the service 
to be made on the prisoner, or his counsel, and it was, in 
fact, as the transcript states, made on the counsel. This 
is, of itself, sufficient to reverse the conviction. 

2. The service is also insufficient, as to the length of time 
it was made before the day set for the trial, if it had been 
made on the prisoner. To be sufficient, it should, in this 
case, have been made before twelve o’clock Friday night, 
so as to have given him the whole of Saturday ; without 
this, he could not have at least one entire legal day’s notice 
before the day set for the trial, and this is what the law 
requires. An entire day is an undivided day—it is not 
parts of two days; an entire day must have a legal, fixed, 
precise time to begin, and a fixed, precise time to end. 
A day, in contemplation of law, comprisesall the twenty-four 
hours, beginning and ending at twelve o'clock at night.— 
1 Burrill’s Law Dictionary, 422 ; 2 Blac. Com., Chap. IX, 
p- 140, 141, and notes. 

Sunday, in this case, can not be counted. The entire 
day required by the Code, is one entire legal day. Sunday 
is dies non juridicus.—1 Burrill’s Law Dictionary, 490. It 
is not a legal day. The time within which any act is pro- 
vided by law to be done, must be computed by excluding 
the first day, and including the last ; if the last day is Sun- 
day, it must also be excluded.—Revised Code, § 14. The 
service, in this case, was made on Saturday, and being the 
first day, is by this section of the Code, excluded; and 
Sunday being the last day, is also excluded ; so that the 
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prisoner, if the service had been made on him, would have 
had only the part of Monday, the day on which the trial 
was appointed to be had, and the day on which it com- 
menced. 

The conviction and sentence of the court below are re- 
versed and the cause remanded, that a new trial may be 
had ; and as the execution of the sentence of the court was 
not suspended, and the prisoner is confined in the peniten- 
tiary under said sentence, it is ordered by this court that 
the warden of the penitentiary, or other lawful keeper of 
the same, having the custody of said prisoner, on the pro- 
duction, by the sheriff of Lowndes county, or other person 
lawfully authorized for that purpose, of a duly certified 
copy of the judgment of this court, reversing the convic- 
tion and sentence of the circuit court of Lowndes county, 
in this behalf, deliver said prisoner, said Dock Robertson, 
to said sheriff, or other person lawfully authorized for that 
purpose as aforesaid; and said sheriff, or other person, so 
lawfully authorized, &c., as aforesaid, is hereby ordered 
to receive said prisoner, and him safely convey to the said 
county of Lowndes, and there safely keep him in the com- 
mon jail of said county, until he is discharged by due 
course of law. 





NORTHCOT vs. THE STATE. 


[INDICTMENT FOR MALICIOUS INJURY TO ANIMALS. | 


1. Malicious injury to animals; on trial of, who not a competent witness. — 
The fine inflicted for the offense of malicious injury to animals, goes to 
the party injured, and for that reason he is an interested witness, and 
can not be examined on behalf of the State, if objection be made by 
the accused. 

2. Same ; evidence of malice to son of owner, inadmissible.—In such a case, 
evidence of malice to the son of the owner of the animals should not 
be received, and if received, should be excluded on motion of the ac- 
cused. 
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3. Same; malice to owner, the gravamen of.--Malice is the gravamen of 
this offense, and it must be malice to the owner. If the injury is in- 
flicted, without any malice to the owner, it is a mere trespass, and not 
malicious mischief. 


ApreEat from the Circuit Court of Pike. 
Tried before the Hon. J. McCaLes WILEY. 


The facts necessary to an understanding of the points 
decided, will be found in the opinion. 


J. D. Ganpner, for appellant.—1. The court erred in al- 
lowing Anderson, the party injured, and who, by section 
3738 of the Revised Code, was interested, to testify. 

Under the law in Aikin’s Digest, 113, § 73, this court de- 
cided, in the case of Zhe State v. Truss, (9 Por. 126,) that 
“if the State succeeds, and a conviction ensues, it does not 
necessarily follow, that the party injured will be benefitted 
by this result, for the jury may inflict imprisonment and 
omit the fine.’ Under the law in Clay’s Digest, however, 
it was decided by this court, in the case of Blackstone v. 
The State, (15 Ala. 415,) that the circuit court erred in per- 
mitting the party to testify “ whose property was the sub- 
ject of the malicious mischief.” In section 3599 of the 
Code of 1852, it was provided, in effect, that if the party 
injured testified, it would amount to a relinquishment of 
the fine, and “such fine is recovered for the use of the 
county in which the indictment is found,” &c. This section 
is omitted in the Revised Code, and the law remains the 
same as under Clay’s Digest, and comes within the precise 
meaning of the law, as construed in Blackstone v. The State, 
supra. Section 2704 of the Revised Code is only applicable 
to civil cases, or, at least, to cases “other than criminal 
cases.” 

2. The court also greatly erred in the remark made in 
the presence of the jury, upon the effect of the conversa- 
tion between the witness, Anderson, and the defendant, 
upon the evening preceding the trial. 

3. The court erred, also, in the third charge. The malice 
must be against the owner.—Johnson v. The Slate, 37 Ala 
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457; Pierce v. The State, 7 Ala. 728. It is not sufficient to 
show malice against the son. 

4, The court erred in refusing the charges asked, and has 
no right to lay down a rule which would deprive a defend- 
ant or party of a legal privilege. It is easy to perceive 
that such a rule, as is shown by the bill of exceptions in 
this case, would work a great hardship to parties. It is 
fair to presume, that the court will charge the jury cor- 
rectly, and thus obviate the necessity of asking written 
charges. Of course the bar, as in this case, are always 
willing to notify the court as to the legal points relied upon, 
either in the argument or otherwise ; but all the points may 
not arise within the prescribed time, and may be suggested 
by the charge itself. The point is expressly decided in a 
case reported in the American Law Register, vol. 7, 554, 
People v. Garbutt. 








JosHuaA Morse, Attorney-General, with whom was J. L. 
C. Danner, contra.—The owner of the property injured was 
a competent witness for the State. The Code of Alabama 
of 1852 contained the statute law of this State, in a legal 
sense, until the Revised Code was adopted by a (legal) 
legislature, July 29th, 1868; which adoption did not ex- 
clude laws then in force, and not therein contained, by mere 
implication.—See Acts of Alabama, 1868, p. 7; Jliles v. The 
State, 40 Ala. 39. If, then, section 3599 of the Code of 
1852 had never been repealed, by adoption of the Revised 
Code, the owner, Anderson, was competent to testify under 
said section. 

2. The third charge of the court, if erroneous, could not 
have misled the jury. We deem it, however, that the intent 
and effect of the charge was, that if malice toward the son 
of the owner was the inducing cause of a wanton, and ne- 
cessarily injurious act, upon the property of the owner, the 
law implies malice toward the owner. In other words, ex- 
press malice, if proven towards the son as the cause of the 
act done, would not repel the other presumption, that is, 
malice, in law, toward the owner; for actual ill will toward 
the owner of the property injured is not necessary—it is 
enough that the act be wantonly done.— Mosely v. The State, 
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28 Geo. 190. The law infers malice, from the unlawfulness 
of the act.—Bristol & Co. v. Gridley, 27 Conn. 221. Be- 
sides, the record does not negative the fact, that the son 
had no property, general or special, or right of possession, 
or interest in, or custody or control of the injured animals, 
either of which would be sufficient to sustain the convic- 
tion.—See State v. Iobinson, 3 Dev. & Batt. 130. 

3. The court could rightfully control the trial, and the 
time when charges should be submitted to the court for 
inspection and consideration. A reasonable rule on that 
subject, of the court below, will be sustained by the appel- 
late court. 


PECK, C. J.—The appellant was indicted under section 
3733 of the Revised Code, for malicious injury to animals. 
It appeared in evidence that the injury was inflicted by 
shooting. On the trial, the State offered as a witness the 
owner of the animals charged to be injured, and he was 
admitted, against the objection of the accused, who there- 
upon excepted to the ruling of the court. 

For this offense, the punishment, on conviction, is a fine 
of not less than twenty, and not exceeding five hundred 
dollars, and imprisonment in the county jail, or hard labor 
for the county, for not more than six months. 

By section 3738 of the Revised Code, the fine, in such a 
case, goes to the party injured. We hold, therefore, that 
the owner is an interested party, and for that reason, an 
incompetent witness for the State. 

For this error of the court, the judgment must be re- 
versed. 

There are several other objections made on the record, 
all of which we think it unnecessary to notice, as they may 
not arise on another trial. We will refer to two or three of 
them only. On the trial, the State introduced evidence 
tending to show malice, on the part of the accused, to the 
son of the owner of the animals. This evidence the court 
refused to exclude from the jury, on motion of the accused. 
On this evidence, the court charged the jury, “that malice 
to the son, is sufficient to sustain the charge of malice in 
this case, if that malice was the moving cause to the shoot- 
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ing of the stock, because he has a reversionary interest in 
the stock.” 

This evidence should have been excluded from the jury, 
and, consequently, the charge was improper, for this rea- 
son, if for no other. But the charge was wrong on princi- 
ple. Malice is the gravamen of this offense, and it must be 
malice to the owner. If the injury was inflicted without any 
malice to the owner, it is a mere trespass, and not malicious 
mischief. 

After the court had given a general charge to the jury, 
the accused proposed several charges in writing, and asked 
the court to give them to the jury. No objection was made 
to the matter of the charges, but the court refused to give 
them to the jury, because, on the previous circuit, a rule 
had been adopted by the court, that no written charge 
would be given, unless it was handed to the court before 
the general charge was given. The refusal of the court to 
give said charges, was excepted to by the accused. It not 
unfrequently happens, that a party may believe the general 
charge of the court needs to be explained, or limited ; and 
in such case, he certainly has the right to ask for a proper 
explanation or limitation, and, if asked in writing, the court 
is bound to give or refuse it, in the terms in which it is 
written.— Revised Code, § 2756. By this section, all charges 
moved for, by either party, are required to be in writing, 
and to be given or refused, in the terms in which they are 
written. 

We are constrained to hold the rule, here referred to, an 
unwise rule, and we can not give it our sanction or ap- 
proval. What is here said, we are persuaded will prevent 
its being adhered to in the future ; and as the judgment of 
the court below must be reversed, on account of the error 
in admitting the owner of the animals to testify as a wit- 
ness on behalf of the State, against the objection of the 
accused, no further notice need be taken of the exception 
to the refusal of the court to give the charges asked. 

Let the judgment of the court be reversed, and the cause 
remanded for a new trial. 
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HILL vs. THE STATE. 


[PROSECUTION FOR MALICIOUS INJURY TO ANIMALS. ] 


1. Judgment; when erroneous charge will not reverse.—A judgment will 
not be reversed for an erroneous charge of the court to the jury, if the 
appellant is not thereby injured. 

. Billof exceptions ; presumptions in favor of ruling of court below, when 
does not contain all the evidence. —When all the evidence is not set out in 
the bill of exceptions, the appellate court will presume in favor of the 
correctness of the rulings of the court below, in its charges to the jury. 
If a charge asked is refused, the party excepting must set out,enough 
of the evidence to exclude every reasonable inference in favor of the 
decision of the court below. 

. Malice; from what may be inferred.—On a charge for malicious injury 
to animals, malice may be inferred, if the injury is inflicted with an in- 
strument, the use of which ordinarily and commonly causes death. 

4. Jurisdiction ; when prosecution is by statement of solicitor, for misde- 
meanor commilled within a quarter of a mile of county line. —Where a 
prosecution is not by indictment, the fact that the offense, a misde- 
meanor, was committed in an adjoining county, but within a quarter of 
a mile of the line of the county where the prosecution is had, is no 
reason for the reversal of a correction. In such a case the jurisdiction 
is in either county. 


we 


we 


APPEAL from the Circuit Court of Bullock. 
Tried before the Hon. J. McCaLes WILEY. 


THE opinion contains the facts of this case. 


Carey, CuNNINGHAM & YounGBLooD, and J. N. ARRINGTON, 
for appellee.—1. The first charge was erroneous, because 
it authorized the jury to convict the defendant, although 
the offense was committed in the county of Macon. Sec- 
tion 3945 (397) of the Penal Code is unconstitutional.—See 
§ 8 of Declaration of Rights; Armstrong v. The State, 1 
Caldwell, 338 ; Bish. Crim. Law, vol. 2, § 837, 2d edition. 

2. The second charge is erroneous.— Pierce v. The State, 
7 Ala. 728; Bish. Crim. Law, vol. 2, § 837, 2d edition. 

3. The charge requested by the prisoner should have 
been given.— Pierce v. The State, supra. 
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JosHuUA Morse, Attorney-General, contra.—l. The in- 
dictment or complaint is sufticient.—Code, § 4141, form 56, 
p. 314. 

2. The court had jurisdiction of the case.—Code, § 3945. 

3. This act is not in violation of the constitution. The 
law defines the “district in which the offense was commit- 
ted,” to be the county, and one quarter of a mile in exten- 
sions along the entire line. That is the district, otherwise, 
there can be nothing for the constitution to operate upon.— 
See § 8, Article 1, Const. ; Armstrong v. The State, 1 Cald- 
well’s Tenn. Reports, 338. 

4. There was no necessity for an indictment. The com- 
plaint was sufficient. The legislature had a right to dis- 
pense with a grand jury in cases of this class, and they 
have done so.—Constitution, Article 1, § 10. ‘ 

5. There was no error in the charge of the court. The 
jury had the right to infer malice from a great variety of 
circumstances and facts. 

6. The bill of exceptions does not set out “all the evi- 
dence.” The evidence set out is insufficient upon which to 
base a reversal. The appellate court will make every rea- 
sonable presumption in favor of the court below. 


PECK, C. J.—We have examined the record in this case, 
without discovering any available error in it for the appel- 
lant. 

The appellant, Wash Hill, was prosecuted in the county 
court of Bullock county, for unlawfully and maliciously 
killing a hog, said to belong to one Betty Ray, found guilty, 
and fined twenty dollars. 

From the judgment of the county court, he appealed to 
the circuit court of that county, was there tried by a jury, 
without indictment, on a statement made by the solicitor, 
under section 4059 of the Revised Code, convicted, and 
fined fifty dollars. 

It was admitted, on the trial, that the hog was killed in 
the county of Macon, within a quarter of mile of the 
county line, between Macon and Bullock counties. 

After the evidence was closed, the court charged the 
jury “ that the defendant was charged with unlawfully and 
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maliciously killing a hog, the property of Betty Ray, the 
prosecutrix; that in order to entitle the State to a con- 
viction, the State must prove, to the satisfaction of the 
jury, beyond a reasonable doubt, that the defendant did 
unlawfully and maliciously kill the hog, the property of 
Betty Ray, in the county of Bullock, or, if done in the 
county of Macon, then within one quarter of a mile of the 
county line between said county of Macon and Bullock, 
within twelve months before the commencement of thé 
prosecution, and if they found the defendant guilty, they 
could assess a fine of not less than one mill nor more than 
five hundred dollars.” The court also charged the jury, 
that if the defendant killed the hog, the property of Betty 
Ray, by shooting it with a musket, then the jury might in- 
fer malice from the instrument used in killing the hog. 

To these charges the appellant excepted, and asked the 
court, in writing, to give the following charge : “ That while 
the jury may look to all the evidence, to ascertain whether 
the act of killing was done in a wanton and cruel manner, 
and thus infer malice ; yet the jury may also look to the 
fact, that the owner of the hog was examined as a witness, 
and if the State failed to prove the state of feeling, as to 
friendship or malice, subsisting between herself and de- 
fendant, the absence of such evidence is a circumstance 
against the idea that the act was done maliciously.” The 
court refused to give this charge, and the appellant ex- 
cepted. 

The bill of exceptions does not pretend to set out all the 
evidence in the case. 

When all the evidence is not set out in the bill of ex- 
ceptions, this court will presume in favor of the correctness 
of the ruling of the court below, in its charges to the jury. 
Mc Elhaney v. Tie State, 24 Ala. 71. 

If a charge asked is refused, the party excepting must 
state enough of the evidence to exclude every reasonable 
inference in favor of the decision of the court.—Morris v. 
The State, 25 Ala. 57. 

The first charge given by the court is erroneous, but the 
error is in favor of the appellant, and not against him; 
therefore, he cannot be permitted to complain of it. 
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In such a ease as this, the fine, on conviction, cannot be 
less than twenty dollars.——Revised Code, section 3733 
Yet, the court charged the jury, if they found the defend- 
ant guilty, they might asses a fine from one mill to five hun- 
dred dollars. The appellant certainly cannot complain of 
that. As this is not a prosecution by indictment, there is 
nothing in the objection that the offense was, in fact, com- 
mitted in Macon county, and not ‘n the county of Bullock, 
the county in which the defendant was prosecuted.—Sec- 
tions 8 and 11, Billof Rights; section 3645, Revised Code. 

In eases of homicide and assaults, with intent, malice 
may be presumed from the weapon used. 

If life is destroyed by a blow with the fist, or with a 
small stick, as such a blow does not ordinarily or commonly 





kill, no presumption of malice arises in such a case; but if 
a deadly weapon is employed—a weapon, the use of which 
ordinaiily and commonly causes death, or inflicts great 
bodily injury, we naturally infer an unlawful and wicked 
intent, from the employment and use of such a weapon. 
This is malice. 

So in the ease of unlawful and malicious injury to ani- 
mals. The offense consists in the malice, for if the injury 
is merely unlawful, then it amounts only to trespass ; and as 
in homicide and assaults with intent, malice may be pre- 
sumed from the use of a dangerous, deadly weapon ; for 
the same reason, in this offense, if the injury is unlawful, 
malice may be inferred from the instrument used. I say, if 
the injury is unlawful, malice may be inferred from the in- 
strument used; but if it is lawful to do the injury, as if 
the injury is inflicted on an enraged bull, or au ox, that is 
used to push with the horns, and the person or property of 
@ party is in danger, then it is lawful not only to injure, 
but to kill such an animal ; consequently, the law does not 
infer malice solely from the instrument employed. 

But, in this case, the evidence does not show that the 
animal killed was a dangerous animal, or was doing, or at- 
tempting to do, the defendant or his property any injury. 
The killing, therefore, was unlawful, and as the killing was 
with an instrument, the use of which commonly destroys 
life, malice might well be inferred by the jury. There is, 
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for these reasons, no error in the second charge of the 
court. 

The charge asked was rightly refused ; it was in writing, 
and had to be given or refused in the terms in which it was 
written.—Section 2756 of the Revised Code. 

If any part of the charge was improper, the whole had 
to be denied. The latter part of this charge is of that 
character. It is this: That as the owner of the animal 
destroyed was examined as a witness, if the State failed to 
prove the state of feeling, as to the friendship or malice, 
between her and the defendant, the absence of such evi- 
dence was a circumstance against the idea, that the act 
was done maliciously. But as the record does not show at 
whose instance the owner was examined, as the fine, on 
conviction, goes to the owner, in such cases, the owner is, 
therefore, an incompetent witness for the State. The pre- 
sumption, for this reason, is, she was examined by the de- 
fendant. 

Why did he not examine this witness as to that matter ? 
Probably because he knew, or had reason to believe, the 
evidence of the witness would do him no good. However 
this may be, the omission to cross-examine this witness at 
all, can raise no unfavorable inference against the prosecu- 
tion. It is no uncommon thing for a party to omit to cross- 
examine a witness, and it must be a very peculiar case, 
that such an omission could properly operate to the preju- 
dice of the party. The State may have been satisfied with 
the evidence already before the jury, on the question of 
malice, and unwilling to endanger the case by further ex- 
amination on that subject. Whatever may have been the 
reason of the prosecuting attorney, that induced him to 
omit an examination of this witness, as to that matter, we 
hold the omission raised no presumption in favor of the 
defendant, or against the State. The charge, therefore, 
was properly refused. 

Let the judgment be affirmed at the cost of the appel- 
lant. 
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ARMISTEAD vs. THE STATE. 
[INDICTMENT FOR GRAND LARCENY. ] 


1. Conviction in State case; what certainty as to time of commission of 
offense, required. —There can be no conviction in a State case, unless it 
is proven that the offense was committed before the indictment was 
found ; therefore, if the evidence is indefinite and uncertain, and leaves 
that question in doubt, the, court, at the request of the defendant, 
should charge the jury, thagignn less they are satisfied from the evidence, 
beyond a reasonable doubt, that the offense was committed before that 
time, they must find the defendant not guilty. The refusal of the court 
to give such a charge, is an error for which the judgment will be re- 
versed. 

2. Government instituted in this State, in 1265, by the President ; acts of, to 
be held valid and obligatory, as to the people.—The government instituted 
in this State in 1865, by the President of the United States, under Pro- 
visional Governor Parsons, although an illegal government, was not so 
utterly void as to render its acts and the acts of its officers nullities. 
It was a government that came into power under color of right, and 
recognized the constitution and laws of the United States as the 
supreme law of the land; therefore, its acts and the acts of its officers, 
as to the people, are to be held valid and obligatory. For these 
reasons a grand jury, empanneled by a court held under that govern- 
ment, is not to be declared an illegal body, and indictments found by 
it void. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. James Q. Smirn. 


THE indictment in this case, which was found on the 30th 
day of November, 1865, charged, that before the finding 
thereof, “Henry Armistead feloneously stole, took, and 
carried away, one bale of cotton of the value of $200, the 
property of Wm. Edwards,” &c., &c. A trial was had on 
the indictment, at the January term, 1869, of the circuit 
court, and the defendant was found guilty, and sentenced 
to two years imprisonment in the penitentiary. 

The defendant reserved a bill of exceptions; so much 
thereof, as is material to be set out, is as follows: “The 
solicitor, to make out the case, introduced one Meadows, 
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who testified that some time in the fall of 1865, he saw the 
defendant in the act of rolling the bale of cotton out of the 
house in which it was stored; that the defendant ran, and 
on being overtaken and arrested, acknowledged to witness 
that he was the man so rolling the cotton out of the house. 
The solicitor offered another witness, who testified that he 
was present that night, after defendant had been arrested 
and detained by said Meadows, and that it was in the 
month of November, 1865.” 

After the court had charged the jury upon the law, ap- 
plicable to the ease, the defendant asked the court to 
charge the jury, “that unless they are satisfied from the 
evidence, beyond a reasonable doubt, that the offense 
charged in the indictment, was committed before the 30th 
day of November, 1865, they must find the defendant not 
guilty, which charge the court refused to give, and the de- 
fendant excepted. The court, however, charged the jury 
that the State was bound to prove every material fact in 
the case, beyond a reasonable doubt.” 

The defendant appeals to this court, and now assigns as 
error : 

1. That the court refused to give the charge asked. 

2. That the grand jury who found the indictment was an 
illegal body. 

3. That the supposed indictment is a nullity. 


J. Fatkner, for prisoner. (No brief on file.) 


JosHua Morsg, attorney-general, contra.—l. The acts of 
an actual, though unlawful government, designed to provide 
remedies for injuries to person or property, and necessary to 
peace and good order among citizens, will be upheld by the 
courts.—See Vhe Stute of Texas v. White, Chiles et al., U. 
S. Law R., June, 1869, p. 88. 

The decisions of this court in the case of Hall v. Hall, 
and Powell, Adm’r, v. Boon d& Booth, at this term, are in 
harmony with the above case. 

2. The charge was properly refused. The record shows 
that the “ plaintiff in error, was not entitled to an acquittal. 


— 
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The evidence of his guilt is clear and uncontradicted ; 
there is no conflict whatever. Therefore, even if the 
charge asserted a legal proposition, and was improperly 
refused, the refusal is no ground for reversal.— Caruthers & 
Kinkle v. Mardis, 3 Ala. 599; Shephard v. Nabors, 6 Ala. 
631; Smith v. Houston, 8 Ala. 736; Brock v. Yongue, 4 Ala. 
584. 


PECK, C. J.—1. The charge asked should have been 
given. The State was bound to prove the offense charged, 
was committed, if committed at all, before the finding of 
the indictment. 

Was the evidence, as to this question so certain, positive 
and credible, as necessarily to exclude all donbt from the 
minds of the jury? We think not. Whatever effect it 
may have had upon the mind of the judge who tried the 
cause, it was not a question for his determination ; the 
jury alone could properly decide it. Therefore, the court 
should have given the charge asked, and left the question 
with the jury, to be considered and settled by them. 
There is no objection to the form and matter of the 
charge. 

The witnesses examined by the State could not, or, at 
least, did not, state the day on which the offense charged, 
was committed. The first witness says it was in the fall, 
in the months of October or November. The only other 
witness examined by the State, says it was in the month of 
November, 1865. There was no evidence offered on the 
part of the accused. 

The indictment was found on the 30th of November, 
1865. 

As the evidence on the behalf of the State does not ex- 
clude all doubt, as to the day the offense charged was 
committed, the charge asked should have been given. One 
witness says it was in the fall, in the months of October or 
November. The other witness, whose name is not given, 

says, generally, it was in the month of November, 1865. 

Now, no body knows better than the profession, that 
there is nothing about which witnesses are so often at fault, 
and so often mistaken, as in fixing the exact day or time, on 
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which any particular event happened. Then, again, in this 
case, and all others, the jury only are competent to decide 
what credit is to be given to the witnesses examined before 
them. For these reasons, and others that might be given, 
we hold the court below erred in refusing to give the 
charge asked. 

2. Another question is made by the counsel of the ac- 
cused. It is this: He says “ the grand jury who found the 
indictment, was an illegal body.” 

The court at which the indictment in this case was 
found, was held under the government brought into being 
by the President of the United States, through the instru- 
mentality of Provisional Governor Parsons, who inaugura- 
ted the government of which Robert M. Patton was gov- 
ernor. 

We have decided at this term of the court, in the case 
of Catharine A. Hoffman, by her guardian, JJarcus A, 
Powell v. Boon & Booth, Administrators, &c., that this latter 
governinent was not a void government; that it was a gov- 
ernment which came into existence under color of right, 
and recognized the constitution of the United States, and 
the laws thereof, as the supreme law of the land; that it 
was afterwards recognized by congress, the political de- 
partment, as a provisional government, and was permitted 
to be continued as a provisional government, under the 
control and paramount autherity of congress; and, there- 
fore, its acts were obligatory upon the people. We hold 
that the acts of congress that gave, to a certain extent, 
validity to the government under Governor Patton, did the 
same thing for the government under Provisional Governor 
Parsons, on the principle that the child is no better than 
the parent. We think this view of the matter is sustained 
by the decision of the supreme court of the United States 
in the case of The State of Teras v. White, Chiles et al., 
known as the Texas bonds ease. 

In that case, the court did not undertake to fix any exact 
definitions, within which the acts of such a State govern- 
ment as Texas was, were to be treated as valid or invalid, 
but said generally aud in substance, that acts that gave 
security and protection to the people, provided remedies 
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for injuries to person and estate, and promoted the general 
welfare of the community generally, were to be treated as 
valid, but, that acts in furtherance and support of the 
rebellion, were to be regarded as invalid and void. 

Tested by these views, we are prepared to say, that the 
government in this State, under Governor Parsons, although 
illegal, was not so utterly a nullity, as to render its acts 
void. And, further, that the course pursued by congress, 
in relation to said government, and the same governments 
instituted in the other rebel States, and the recognition 
given to said government by the legislation of this State, 
and by acquiesence since the passage of what are known 
as the reconstruction acts, render the acts of that govern- 
ment not inconsistent with the constitution and laws of 
the United States, valid and obligatory on the people of 
this State. 

This, we think, a wise and prudent, as well as legal view, 
to be taken of this novel and dificult question. We, 
therefore, hold that the grand jury whe found this indict- 
ment, although it may be said to be an illegal body, its 
acts, like the government itself, of which it was a constitu- 
ent part, are valid. 

For the error in refusing to give the charge asked, the 
judgment is reversed, and the cause remanded to the 
court below for a new trial, and the accused will be re- 
tained in custody until discharged by duc course of law. 





SMITH vs. THE STATE. 


[INDICTMENT FOR EVADING, OR ATTEMPTING TO EVADE, COMPLIANCE WITH 
STATE REVENUE LAW. ] 


1. State revenue laws; evading, or attempting to evade, compliance with; 
what does not constitute offense of.—The mere omission of a tax-payer, 
to meet the assessor at the time and place designated in the assessor's 
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notice, and to render to him, in writing, a list of the items upon which 
he is liable to be taxed, does not constitute the offense of evading, or 
attempting to evade, a compliance with the revenue laws of the State. 
Same; what constitutes the offense.—To constitute the offense of an eva- 
sion, or an attempt to evade a compliance with the revenue laws of this 
State, under section 570 of the Revised Code, the evasion, or the at- 
tempt to evade, must be intentional and willful; the intent may be 
proved by the conduct of the party, and by circumstantial or other evi- 


po 


dence, without direct proof of the fact. 

Same ; tax assessor, duties of, under section 478 of the Revised Code.— 
Where tax-payers fail to meet the assessor, at the time and place desig- 
nated in his notice, section 478 provides what is to be done in such 
cases. The assessor must make his demand in person, or by his dep- 
uty, on such delinquent tax-payers, wherever he may find them, A no- 
tice in writing may be left at the residence of each such delinquent ; 
and then each delinquent must become active on his part, and make a 
return to the assessor of a list of his taxable property, before the first 
day of June following, at the assessor's office, or wherever he may be 
found; and if the delinquent fails to do so, without some reasonable 
excuse for such failure, then he will be guilty of the offense of evading, 
or attempting to evade, a compliance with the revenue laws, and may 


~ 


be proceed d against, and punished accordingly. 

4. Same; on trial of indictment for, what not proof of notice required by sec- 
tion 476.—On a trial for this offense, the notice required to be given by 
assessor, by section 476 of the Revised Code, is not sufficiently proved, 
by a statement made by the assessor, as a witness, that he had posted 
and published the notices required of him by law, stating the times and 
places at which he would attend to assess the taxes ; the facts which 
constitute the notice must be stated, and not merely that the notices 


were given according to law. 


AprEAL from the Cireuit Court of Barbour. 
Tried before the Hon. J. McCaLtep WILEY. 


The facts of the case, and the errors assigned, are suffi- 
ciently set out in the opinion. 


Strong, Clopron & Cianton, for appellant.—1l. The in- 
dictment in this case is for “ evading,” under section 570 
of the Revised Code. Mere non-action can not amount to 
an evasion.—See word “to evade,” Webster’s Dictionary. 

2. ‘The tax-payer, by merely failing to give in his taxes, 
can certainly not be put in intentional fault, until the tax 
assessor has given him the notice prescribed by section 478 
of the Revised Code. Intent is a necessary ingredient of 
every public or criminal offense.—1 Bish. Cr. Law, §§ 226, 
227, 228, 314, 355. 
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When certain acts are forbidden by law to be done, the 
doing of the act will frequently establish the guilt, irre- 
spective of any provable intent. The law presumes the 
intent from the act. The mere failure to give in taxable 
property, can not, as matter of law, amount to either a 
refusal to give in taxes, a willful failure to give in taxes, or 
an evasion, or attempt to evade, a compliance with the reve- 
nue laws. Hence, the charge of the court was an invasion 
of the province of the jury. The question should have 
been left to them. 

4. The indictment is insufficient, in this, that it specifies 
no act of evasion. It should have stated in what the eva- 
sion, or attempt at evasion, consisted. 


JosHua Morse, Attorney-General, contra. 


PECK, C. J.—At the fall term of the circuit court of 
Barbour county, the appellant was indicted, under section 
570 of the Revised Code, for evading, or attempting to 
evade, a compliance with the revenue laws of this State. 

On the trial, James T. Hatcher, a witness for the State, 
testified that within the time covered by the indictment, Le, 
as the tax assessor of said county of Barbour, posted and 
published the notices required by law of him, stating the 
times and places at which he would attend to assess the 
taxes for the year 1868. 

He also stated, that he attended at the various precincts 
in said county, as required by law, and that the defendant 
had never given in, or offered to give in, his taxes for that 
year. Qn cross-examination, he stated that the notice spe- 
cified in § 478 of the Code was never given to defendant by 
him. 

The State examined one other witness, George W. Wil- 
liams, who testified that he was the tax collector for said 
county of Barbour, for the years 1868 and 1869; and that 
the defendant had never paid him his taxes ; that defend- 
ant has resided in said county for two years, previous to 
the finding of the indictment, and was a tax-payer. 

The bill of exceptions, taken by the defendant, states that 
this was all the evidence in the case. 
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On this evidence, the court charged the jury, that if they 
believed the evidence, they must find the defendant guilty. 

To this charge the defendant excepted, and then asked 
the court to give several charges to the jury, all of which 
were refused by the court; and defendant excepted. But as 
we decide the case on the charge given, it is unnecessary 
to lengthen this opinion by setting them out, or stating 
what they are. 

he defendant appeals to this court, and assigns for er- 
rors, the charge given by the court, and the refusal to give 
the charges asked. 

Such a charge as the one here complained of, can rarely, 
if ever, be sately given in any criminal case. To warrant 
such a charge, the evidence should be of the clearest and 
most conclusive character. It should be so convincing in 
its nature, as to exclude from the mind of the jury, all rea- 
sonable doubt as to the guilt of the accused party. 

The offense sought to be made out against the defendant, 
under this indictment, is an evasion, or an attempt to evade, 
a compliance with the revenue laws of this State, by show- 
ing a criminal refusal or neglect, on his part, to attend at 
«time and place designated in his precinct, by a notice 
required to be given by the tax assessor for that purpose, 
and render to him, in writing, a complete list of all the 
items upon which he is liable to be taxed. 

The notice so required to be given, is prescribed in sec- 
tion 476 of the said Code, which is in the words following, 
to-wit: “The assessor must give at least fifteen days’ no- 
tice, by bills posted at three or more public places, in each 
election precinct, or twenty days’ notice, in Some newspaper 
published in the county, of the time and place, in each 
election precinct, that he will attend to assess taxes.” 

Now, it is only necessary to refer to the evidence in this 
sase, to see that the notice required to be given by said 
section 476 is not proved. The witness, said James T. 
Hatcher, does not pretend to state the facts; he makes 
himself a judge, and gives his opinions and conclusions, 
He says that “ within the time covered by the indictment, 
he, as the tax assessor of said county of Barbour, posted 
and published the notices required by law of him, stating 
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the times and places at which he would attend to assess 
the taxes of 1868.” 

What does the witness mean by “the time covered by 
the indictment?” Could the court or jury know what he 
meant? Does that statement, legally, prove anything? If 
it does, it certainly does not prove what that time was. 
Further, the evidence of this witness does not prove the 
notice was given within the periods of time that assess- 
ments were allowed to be made. The fourth part of sec- 
tion 452 of the Revised Code says, assessments must not 
be commenced until the first day of March, in each year, 
and shall be finished by the first day of August following. 
It does not prove that the notices were given within these 
two periods of time. 

Then, he says, he gave the notices required by law of 
him, stating the times and places at which he would at- 
tend to assess the taxes, &c.; he does not say the notices 
were given at least fifteen days before the time for him to 
attend to assess the taxes, or that they were posted up in 
three public places in the election precinct. He says noth- 
ing about the length of time the notices were given, or the 
places where they were given. This was necessary ; for, 
unless the notices were given the proper length of time, 
and in the proper places, the defendant could not be guilty 
of evading, or attempting to evade, a compliance with the 
revenue laws, by failing to attend at the time and place 
desiguated, to render to the assessor, in writing, a list of 
the items upon which he was liable to be taxed. 

Therefore, if the jury believed all the evidence in the 
case, it was wholly insufficient to authorize a conviction ; 
consequently, the charge of the court given to the jury, that, 
if they believed the evidence, they must find the defendant 
guilty, is clearly erroneous. 

As this case must go back for a new trial, and as certain 
questions will probably arise on that trial, we propose to 
settle them here. 

1. We hold that a mere omission of a tax-payer to meet 
the assessor, at the time and place designated in the notice 
he is required to give by section 476, and render to him, in 
writing, a complete list of all the items upon which he is 
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liable to be taxed, as provided in section 461, does not con- 
stitute the offense named in section 570, of evading, or at- 
tempting to evade, a compliance with the revenue laws of 
this State. 

2. Where there is such an omission, section 478 provides 
what is to be done. The assessor is, in such a case, re- 
quired to make a demand, in person, or by deputy, upon 
the delinquent tax-payers, or such as have failed to meet 
him at his appointments, wherever he may find them ; and 
when unable to find them, he may leave a written notice at 
the residence of each such delinqueut ; and then it becomes 
the tax-payer’s duty to be active in the matter, and to make 
a return to the assessor of the list of taxable property, as 
required by said section 461, before the first day of June 
following, at the assessor’s office, or wherever he may be 
found ; and if he fail to do so, without some reasonable ex- 
cuse for such failure, then he will be guilty of the offense 
of evading, or attempting to evade, a compliance with the 
revenue laws of this State, as provided in section 570 of 
the Revised Code, and may be proceeded against and pun- 
ished accordingly. 

3. To constitute the offense of an evasion, or an attempt 
to evade, a compliance with the revenue laws of this State, 
under said section 570, the evasion, or the attempt to evade, 
must be shown to be intentional and willful, otherwise the 
offense will not be made out ; but such intent may be proved 
by the conduct of the party, and by circumstantial or other 
evidence, without direct proof of the fact. 

Tor the error of the court, in the charge given to the 
jury, the judgment is reversed, and the cause remanded for 
a new trial. 
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CLAY vs. THE STATE. 


[INDICTMENT FOR OBTAINING MONEY BY FALSE PRETENSES. ]} 


1. Special verdict ; what too defective to authorize any judgment to be ren- 
dered on it.—On a trial for the offense of obtaining money by false pre- 
tenses, a verdict in the following words : ** We, the jury, find the defend- 
ant guilty of obtaining money under false pretense, to the amount of 
$500,” is a special, and not a general verdict, and too defective to 
authorize any judgment to be rendered on it. 

2. Same; what can not be aided by.—A special verdict can not be aided by 
intendment, or by reference to any extrinsic facts appearing in the 
record. 

3. Same; duty of court in such case.—In such a ease, the court shou'd 
arrest the judgment, on motion of the accused, and order a venire facias 


de novo to be awarded. 


APpprAL from the City Court of Huntsville. 
Tried before Hon. W. H. Moone. 


AT the spring term, 1869, of the Huntsville city court, 
the following indictment was found against Milton Clay, 
(f. m.) : 

“State of Alabama, ) In city court of Huntsville, spring 

Madison county. f term, 1869. 

The grand jury of said county charge, that before the 
finding of this indictment, Milton Clay (colored) did falsely 
pretend to Henry Betts, with the intent to defraud, that he 
had lost a sum of money, and by means of such false pre- 
tense, obtained from said Henry Betts the sum of five 
hundred dollars, the property of Bristo Holding, (colored) ; 
also, that Milton Clay (colored) feloniously took and carried 
away from the person of Henry Betts, one bank note, or 
United States treasury-note for five hundred dollars, the 
property of Bristo Holding, against the peace and dignity 
of the State of Alabama. 

Wm. WEEDEN, Solicitor for M. C.” 


The indictment was regularly endorsed, &c., by the fore- 
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man of the grand jury, and was filed in open court, on the 
11th February, 1869. 

The prisoner went to trial, on the issue joined, on plea of 
“not guilty,” and the jury returned the following verdict: 
“ Wa, ths jury, find the defendant guilty of obtaining money 
under false pretense, to che amount of five hundred dollars.” 

The bill of exceptions shows that on the 23d of Febru- 
ary, the prisoner being in open court, he was asked by the 
court, in view of pronuncing sentence upon him, if he had 
anything to say why sentence should not be passed upon 
him, when his counsel moved in arrest of judgment on the 
following grounds: 

“1. The verdict is not responsive to the issue joined. 

2. Because said verdict is too uncertain, ambiguous, and 
defective to be made the basis of a judgment. 

3. Because the said verdict does not find defendant guilty 
or innocent of the charge laid in the indictment. 

4. Because said verdict does not find the facts necessary 
to constitute the defendant’s guilt, of the charge laid in 
the indictment. 

5. Because the verdict does not find the defendant’s guilt 
or innocence of the charge laid in the first count of the 
indictment.” The court overruled said motion, and sentenc- 
ed the prisoner to three year’s confinement in the peniten- 
tiary, “and the defendant excepted, both to the overruling 
of the motion, and the sentence of the court.” 

The bill of exceptions sets out the evidence on the trial, 
and a charge of the court, to which defendant excepted ; 
but the view of the case taken by the court, renders it un- 
necessary to refer further to it. 


Walker & BRICKELL, for appellant.—l. The pretense 
charged in the indictment, and the pretense proved, are not 
identical, or the same in substance. The pretense charged, 
is that the defendant had lost money ; the pretense proved 
is a claim to money which had been found. In the pretense 
proved, the defendant did not assert that he had lost any 
money. He asserted a claim to money in the possession 
of another. The pretense alleged in the indictment, is 
consistent with, and can be satisfied only by evidence of 
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an assertion that he had lost money, not with an assertion 
that any one else had lost money. The pretense proved 
| is, “ Did you find any money—it is mine, please give it to 
| me.” The appellant does not say he had lost the money, 
or who had lost it, nor does he claim it as lost. He claims 
| the money, not because he had lost it, but because it was 
| his property. To assert a false claim to property, and to 
| claim it because of its loss, are different. The pretense 
charged and the pretense proved, are variant, and the court 
| below erred in the charge given.—O’ Conner v. The Stale, 
| 30 Ala. 9. 
| 2. The verdict of the jury was a special, as distinguished 
| from a general verdict. A general verdict would have been, 
| “We, the jury, find the defendant guilty,” or, if limited in 
| the first count in the indictment, would have been, “ We, the 
| jury, find the defendant guilty as charged in the first count 
| of the indictment.” A general verdict is so called because 
| the whole matterin issue isfound generally; a special verdict 
is so called, because some matter of fact is thereby found 
specially.—10 Bac. Ab. 308-9. The verdict of the jury in 
this case, is, “ We, the jury, find the defendant guilty of ob- 
taining money under false pretense, to the amount of five 
hundred dollars.” This was a special verdict, finding special 
facts, and did not authorize a jadgment against the appel- 
lant. Nota fact necessary to the guilt of appellant is foand 
by it. No intendment or implications can be indulged by 
the court, in aid, or to supply defects in a special verdict 
either in civil or criminal cases.—Lee v. Campbell, 4 Port. 
| 198 ; Moody v. Keener, T Port. 218 ; Sewall v. Glidden, 1 Ala. 
57; Toulminv. Lesesne, 2 Ala. 863; Sitz v. The State, 23 ' 
| Ala. 42; Commonwealth v. Call, 21 Pick. 513. When was 
the false pretense made, of which the jury find the defend- 
| ant guilty ? what was the pretense ? to whom was it made ? 
| when was it made? from whom was the money obtained ? 
| are all inquires not answered by the special verdict. Was 
| that pretense made with the specific, criminal intent—the 
| intent to defraud, the necessary ingredient of the offense 
charged against the defendant? A special verdict devolves 
H 
| 





on the court the duty of determining whether the facts 
specially found justify, or would justify a general verdict. 
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If the facts so specially found, do not include all the essen- 
tial elements of guilt, the prisoner can not be convicted.— 
Commonwealth v. Call, supra; Sitz v. The State, supra. 

The judgment should have been omitted on the applica- 
tion of the appellant, and a venire facias de novo awarded. 


JosHua Morse, Attorney-General, contra. (No brief on 
file.) 


Per Curiam.—1. The verdict, in this case, is a special, 
and not a general verdict, that the defendant is guilty in 
manner and form as charged in the indictment. 

As a special verdict, it is wholly insufficient to authorize 
any judgment to be rendered on it. 

Among the many defects of this verdict, the following 
may be named: 1. It does not find what the pretense was ; 
2. It does not state to whom it was made; 3. It does not 
state from whom the money was obtained ; 4. It does not 
state to whom the money belonged, nor does it find in what 
county the offense was committed. 

The verdict being a special one, it can not be helped by 
intendment, or by reference to extrinsic facts which may 
appear upon the record.—Lee v. Campbell’s Heirs, 4 Porter, 
198. 

A verdict is the act of the jury, and can not be aided 
either by intendment or by reference to extrinsic facts ; 
otherwise, it might become the act of the court, rather 
than of the jury.—Sevwall v. Gleddin, 1 Ala. 52. 

2. The verdict in this case is altogether defective, and an 
insufficient response to the issue, and for this reason bad, 
and no judgment should have been rendered upon it.— 
Moody v. Keener, 7 Porter, 218. The judgment, therefore, 
should have been arrested, and a venire facias de novo 
awarded. 

We omit to consider the question made on the charge of 
the court, as it will not, probably, arise on another trial. 

Let the judgment be reversed, and the cause remanded 
for a new trial, and the accused will remain in custody 
until discharged according to law. 

23 
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TARVER vs. THE STATE. 


[INDICTMENT FOR ASSAULT WITH INTENT TO MURDER. | 


1, Assault with intent to murder, indictment for; what State, for purpose 
of showing malice, may prove on trial of.—On the trial of a party, for an 
assault with the intent to murder, the State, for the purpose of show- 
ing malice, may prove the fact of a previous difficulty between the ac- 
cused and the party charged to have been assaulted ; but the circum- 
stances of said previous difficulty should not be proved by the State. 

2. Assault with pistol; what necessary lo constitute —To constitute an as- 
sault with a pistol, it is necessary that the pistol should be presented at 
the person charged to have been assaulted, within the distance to which 
the pistol may do execution. 

3. Same; proper charge to jury in such case, what is.—In such a case, a 
charge, that ‘‘if the jury believe, from the evidence,that the accused 
did not present his pistol at the party charged to have been assaulted, 
they must find him not guilty,” is a proper charge, and if refused when 
asked, it will be an error, for which the judgment will be reversed. 


APPEAL from the Circuit Court of Barbour. 
Tried before the Hon. J. McCaLes WILEY. 


At the spring term of the cirenit court of Barbour 
county, in the year 186.), the appellant was indicted and 
convicted of an assault with intent to murder one William 
Russell, and fined four hundred and fifty dollars. 

It appeared, in evidence on the trial, that the assault 
charged, if committed at all, was for presenting and at- 
tempting to shoot said Russell with a pistol, in the town of 
Clayton, in said county, in the fall of 1867. 

The evidence was conflicting, whether the pistol was, or 
not, in fact, presented. 

The said Russell was the only witness who stated that 
the pistol was presented. 

Other witnesses, who were present, and said they saw 
the whole difficulty, stated that the pistol was not pre- 
sented. The whole evidence, taken together, seemed to 
leave this matter in doubt. 

The State offered to prove, by said Russell, the circum- 





























JUNE TERM, 1869. 355 


Tarver v. The State. 








stances of a previous difficulty which had taken place be- 
tween the accused and said witness, about a month before 
the alleged assault, for which he was on trial, for the pur- 
pose, as was stated, of proving express malice. The ac- 
cused did not object to the proving of the fact that a 
former difficulty had taken place, or that an old grudge 
existed between the witness and himself, or that threats 
had been made by him, against said witness; but he ob- 
jected to the admission of proof, of the circumstances of 
the said former difficulty. 

The court overruled his objection. The witness was ex- 
amined as to the circumstances of said former difficulty, 
and the accused excepted. 

After the evidence was closed, the accused asked the 
court to charge the jury, that if they believed from the 
evidence, that the accused did not, at any time, present his 
pistol at said William M. Russell, then they must acquit 
him, which charge the court refused to give, and the accused 
excepted. Other charges were asked and refused, and 
charges were given to the jury by the court, and excepted 
to, that are not necessary to be here stated. 

The ruling of the court on the trial, and the charges 
given and refused, are here assigned for errors. 


Puan & Baker, for appellant. 
F. M. Woop, contra. 


{No briefs came into the hands of the reporter. ] 


PECK, C. J., (after stating facts as above.)—1. It was 
competent for the State to prove the fact of the previous 
difficulty, although not necessary, for the purposes stated 
in this case; that is, to prove malice on the part of the 
accused, as and old grudge and threats were admitted by 
him. But the State should not have been permitted to 
prove the circumstances of the former difficulty. 

The circumstances of said former difficulty consisted not 
only of what was said and done by the accused, but also 
of what was said and done, on the occasion, by the witness. 

What the witness said and did, should not be permitted 
to injure the accused on this trial. 
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It might, and probably would, have misled and preju- 
diced the jury against the accused. For these reasons, this 
evidence should not have been permitted to go to the jury. 
The court should have excluded it from them. 

2. An assault is any attempt or offer, with force or vio- 
lence, to do a corporal hurt to another, whether from mal- 
ice or wantonness, with such circumstances as denote, at 
the time, an intention to do it, coupled with a present abil- 
ity to carry such intention into effect. 

To constitute an assault with a gun or pistol, it is neces- 
sary that the gun or pistol should be presented at the party 
charged to be assaulted, within the distance to which the 
gun or pistol may do execution. 

Roscoe on Criminal Evidence, top page 286, says: There 
must be an actual presenting of the gun or pistol, to make 
out the assault. 

Therefore, in this case, if there was, in fact, no actual 
presenting of the pistol at the witness, there was, legally, 
no assault, no offense, and, consequently, should be no con- 
viction. 

The charge asked should have been given by the court, 
and in refusing to give it, the court fell into an error. 

The court also erred in admitting evidence of the cir- 
cumstances of the previous difficulty, and in refusing to 
charge the jury, that if they believed, from the evidence, 
that the accused did not present the pistol at the said 
William M. Russell, they should acquit him. Let the 
judgment of the court below be reversed, and the cause re- 
manded for a new trial. 
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BROYLES vs. MADDOX. 


[MOTION TO DISMISS APPEAL.] 


1. Appeal; what not such a final judgment as will authorize.—An order of 
the circuit court, setting aside a judgment and granting a new trial, 
under the act of December, 1868, entitled “ An act to declare void cer- 
tain judgments, and to grant new trials in certain cases therein men- 
tioned, and to repeal §) 2876 and 2877 of the Revised Code of Ala- 
bama,” is not such a final judgment as will authorize an appeal to this 


court. 
2. Same; when dismissed.—An appeal to this court, on such an order, will 


be dismissed, on motion of appellee. 

3. Order granting new trial; remedy to avoid, before final judgment.—The 
remedy to avoid such an order before final judgment, is an application 
to this court, for a mandamus to require the court, or judge making 
such order, to vacate and set the same aside. 


AppEAL from the Circuit Court of Calhoun. 
Tried before the Hon. W. L. Wurrtock. 


The facts will be found in the opinion. The appellee 
now moves the court to dismiss the appeal in this case, 
because there has been no final judgment rendered in the 


case. 


M. J. Turn ey, for appellant. 
Joun T. HEFLIN, contra. 


[No briefs came into the hands of the reporter.] 


PECK, C. J.—At the April term of the circuit court of 
Calhoun county, in the year 1867, the appellant, as plain- 
tiff, recovered a judgment against the appellees, for the sum 
of $1726, besides costs. 

This judgment was recovered on a note, given by the de- 
fendants to the plaintiff, in the year 1860, for a slave sold 
by plaintiff to them, with warranty of soundness. The 
note was due in the year 1861. 

On the trial, the defendants set up the unsoundness of 
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charge of the court on that subject. 

To revise this judgment, the defendants sued out an ap- 
peal to the June term of this court, in the said year 1867. 

At the January term, 1868, the judgment was affirmed, 
and judgment rendered against the defendants, and one 
Isaac M. Ford, their surety for the costs of the appeal. 

Afterwards, and after the passage of the act of the 17th 
of December, in the said year 1869, entitled “ An act to 
declare void certain judgments, and to grant new trials in 
certain cases therein mentioned, and to repeal sections 
2876 and 2877 of the Revised Code of Alabama,” to-wit, 
at the April term of the circuit court of said county of 
Calhoun, the said court, on the application of said defend- 
ants, based on said act, set aside said judgment, and 
granted a new trial. 

To the order and judgment of the court setting aside 
said judgment and granting a new trial, the plaintiff, the 
present appellee, excepted, had his bill of exceptions signed 
and sealed, and has brought the case here for revision, on 
appeal, and assigns the setting aside of said judgment and 
granting a new trial for error, and prays a reversal of said 
order and judgment of said cireuit court. 

The appellees have submitted a motion to dismiss this 
appeal, because the said order, setting aside said judgment 
and granting a new trial, is not such a final judgment as 
will authorize an appeal to this court. 

At the last term of this court, we held that a decretal 
order of the chancellor setting aside a final decree in his 
court, and granting a rehearing, was not a final decree, and 
that no appeal could be taken on it.—Sanders et al. v. 
Cabaniss. 

We are entirely satisfied with that decision, and it is 
decisive of this motion, and the appeal must be dismissed. 
There is no real difference in principle between that case 
and this. 

The chancellor acted under, and by virtue of the said 
act of the 17th of December, 1868, in setting aside the 
decree in his court, and so did the circuit court, in this 
case, in setting aside a final judgment of his court, and 
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granting a new trial ; they certainly had no other authority. 
The decree in the one case, and the judgment in the other, 
were each of them final, and the respective courts had ad- 
journed long before the applications were made to set them 
aside. After the final adjournment of a court, its judg- 
ments and decrees become absolute and conclusive. 

In the case of Van Dyke v. The State, 22 Ala. 54, this court 
says: “It is most unquestionably true, that after the final 
adjournment of this court, it ceases to have any power over 
its records, other than such as is incident to all courts of 
general jurisdiction, that of correcting clerical errors, where 
the record affords matter upon which to base such correc- 
tion. After its final adjournment, its judgments are abso- 
solute and conclusive, and the court has no power over 
them.” 

In the case of Sanders et al. v. Cabaniss, supra, and the 
case of HWeaver et al. v. Lapsley, also a case at the last term 
of this court, after mature deliberation, we decided that 
the said act of the 17th December, 1868, was unconstitu- 
tional and void; it, therefore, gave the circuit court no 
authority to set aside this judgment, and grant a new trial, 
aud in doing so, a manifest error was committed, and, as 
we have decided such an error cannot be corrected by an 
appeal to this court, the inquiry arises, what is the 
proper remedy in such cases ? 

We think the proper and only remedy, before final judg- 
ment, is an application to this court for a mandamus to 
compel the judge or court, who has set aside a final judg- 
ment or decree, after the court has adjourned, and granted 
a rehearing or new trial, to vacate and set aside the order 
or decree granting such rehearing or new trial. 

As there seems to be some doubt with the profession, as 
is manifest from the appeal in this case, as to what is the 
remedy to correct such an error, we consider this a suitable 
occasion to indicate the proper course to be pursued in 
such cases. 

This court has decided, where no final judgment has been 
rendered, that a mandamus will be granted to compel the 
dismissal, on motion, of a suit brought by a non-resident, 
without first giving security for costs as required by the 
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statute.—EKx parte Cole, 28 Ala. 50, and Ex parte Robins 
29 Ala. 71. We think these cases fully authorize the 
practice we have here indicated. 

Let the appeal in this case be dismissed at the costs of 
appellant. 











BROOKS vs. MARTIN. 


[ACTION ON PROMISSORY NOTE. ] 


1. Estoppel ; what estops the maker of a promissory note from making defense 
against it.—If the maker of a promissory note tells one seeking to trade 
for it, and desirous to know if he has any defense against it, that it is 
“all right,” he will not be permitted afterwards to dispute this admis- 
sion, when sued on the note by the person towhom such admission was 
made. This is such an admission as estops the maker from denying 
that the note is ‘‘all right,” if the facts upon which the subsequent de- 
fense is rested, existed at the time of making such admission. 

2. Same.—Such admission is good against the maker of the note, if it be 
negotiable, not due, and unprotested, whether it be false or true, or 
fraudulent or innocent, if it be so made as to have a tendency to mis- 
lead, or deceive, and does have this effect. 

3. Widow ; what entitled to, out of estate of deceased husband, what be- 
come her absolute property.—The widow is entitled to one work horse 
out of the estate of her deceased husband, and after she has made the 
selection of such horse, she becomes the absolute owner of it, as much 
so as she is of her wearing apparel, and she may sell it, or otherwise 
dispose of it, as she pleases. 

4. Same ; when selection by widow must be made.—There is no time ap- 
pointed by law, at which the widow is bound to make such selection of 
such work horse, So it is made within a reasonable time after the death 
of the husband, it may be made before, or after, administration is 
granted. When once made, the widow is bound by it. 

5. Same ; when greater indulgence should be shown widow.—If there is no 
will, the widow, in making such selection, is entitled to the greater in- 
dulgence. She may select any horse belonging to her husband's estate, 
which she may be able to subject to use, in the business or convenience 
of herself or family, which can be reasonably classed among work 
horses. 


Apprat from the Circuit Court of Dale. 
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The facts appear fully in the opinion. 


W. C. Oates, for appellant. 
F. M. Woon, contra. 


[No briefs came into the reporter’s hands.] 


PETERS, J.—This was an action of debt, by summons 
and complaint, commenced in the circuit court of Dale 
county, in this State, on the 22d day of January, 1867, by 
the appellant, Brooks, as plaintiff, against Martin, the ap- 
pellee, as defendant, and founded on the following promis- 
sory note, viz: “$150 00. By the twenty-fifth of Decem- 
ber next, I promise to pay Martha Goff, or bearer, the sum 
of one hundred and fifty dollars in gold, or its equivalent. 
This, the 25th December, 1865.” 

(Signed,) B. B. Martin.” 

On the trial, it was shown that Mrs. Goff was the widow 
of Warren Goff, deceased, and that said note was made 
payable to her, and it was given for a horse sold by her to 
Martin, after her husband’s death ; that Martin took pos- 
session of the horse, under the sale; the horse belonged 
to the estate of the deceased. These facts were all known 
to Martin when he made the purchase. Before the note 
fell due, and while the horse was in the possession of Mar- 
tin, under said sale, the appellant, Brooks, proposed to 
purchase said note from Mrs. Goff. But before concluding 
his purchase of the note, he “ came” to Martin and informed 
him that he was about to trade for the note, and asked him 
if he had any defense against it, and Martin replied, that 
the note was “all right.” But at that time, Martin did not 
know that he had any defense. Whereupon, the appellant, 
Brooks, traded for the note. This was a considerable time 
before its maturity. A short time before the maturity of 
the note, and after Brooks had traded for the note, Wiley 
Goff administered on the estate of said Warren Goff, de- 
ceased, and demanded the horse from Martin, as belonging 
to the. estate of said deceased. And thereupon Martin 
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gave up the horse to said administrator. This occurred 
after Martin had told Brooks that the note was “ all right.” 
The administrator sold the horse as the property of the 
deceased. Upon this proof, the court charged the jury, 
that if they believed the evidence, they must find for the 
defendant, Martin. To this charge the plaintiff, Brooks, 
excepted. And then the plaintiff, Brooks, asked the court 
to charge the jury, that if they believed the evidence, they 
must find for the plaintiff; which charge the court also 
refused, and the plaintiff again excepted. And he now 
brings the case here by appeal, and assigns for error, the 
charge as given, and the refusal to charge as asked. 

There can scarcely be a reasonable doubt that the words 
used by Martin, in answer to Brooks’ inquiry about the 
note, were calculated to mislead and deceive, if they turned 
out to be untrue. It is difficult to conceive what would 
make a note “all right,” to one who is seeking to purchase 
it, unless it is such a note as is collectable. Who would 
call a note “all right” that could not be collected by suit, 
or that would not be paid at maturity, if the party making 
it, was able to pay? The import of the words used, was 
that there was no defense to the note, and if purchased it 
would be paid at maturity, if the maker was able. This 
would make it ‘all right,” and nothing short of this would 
have that effect. Had there been a suit pending on the 
note, between Brooks and Martin, and the latter had come 
into court and pleaded that the note was “all right,” the 
court could not have refrained from giving judgment against 
him. Now, by his words, he puts in this plea before suit is 
brought, and the law will not permit him to withdraw it, 
after suit is brought. These words amount to an admis- 
sion, that Martin can not take back without inflicting an 
injury upon Brooks, who had acted upon it. “It is well 
settled,” says this court, in a former decision, upon a ques- 
tion very similar to this, “ that admissions which have been 
acted on by others, are conclusive against the party mak- 
ing them, in all cases between him and the other person, 
whose conduct he has influenced. - is it material 
whether the admission is expressly made, or is to be inferred 
from the conduct of the party. And in the operation of 
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this rule, it is unimportant whether the admission is true or 
false, made fraudulently or innocently, it being the fact of 
another’s having acted on it, that renders it conclusive.” 
McCravey, Ex’r, v. Remson, 19 Ala. 480, 436. Here, to say 
that the note was “all right,’ was to admit that it was 
without defense, and would be paid by the maker at its 
maturity. It was commercial paper, and if it was less than 
this, it could not be “all right,” in any merchantable sense. 
It was in this sense, that Brooks inquired about it. It was 
negotiable, was not due, and had not been protested for 
non-payment. Such a declaration and admission in refer- 
ence to it, by the maker, was the highest possible recom- 
mendation of its marketable value. And when the maker 
made this admission, he knew all the facts upon which the 
validity of the note depended. He knew precisely what is 
now in his plea, and if he knew the law, as he was bound 
to know it, he was not ignorant of the effect of these facts 
upon the validity of the note itself. He knew that the 
widow, as such, could not sell the property of her deceased 
husband, so as to convey a good title to the purchaser, 
against the husband’s legal representative, except, possibly, 
under very peculiar circumstances. Yet, he was willing 
to declare to a purchaser, that the note was “allright.” If 
he is permitted to do this, and then deny it, the law would 
aid him in committing that which has all the effects of a 
deceit or a fraud. This the law will not permit. This is 
the principle laid down in Clements v. Loggins, by this court 
more than twenty years ago, and it has, from that day to 
this, been undisputed law.—2 Ala. 514, 518. 

But besides this, it does not appear from the facts em- 
bodied in the bill of exceptions, that Martin was under any 
legal obligation to give up the horse, which was the con- 
sideration of the note, upon the demand of the adminis- 
trator of Goft’s estate. It is not shown, that there were 
any children or other distributees of the estate of Goff, 
deceased, except the widow. Mrs. Goff was entitled to 
one work horse out of the estate of her deceased husband. 
That is, one work horse which belonged to his estate. And 
as soon as she made her selection of such horse, it became 
absolutely her own property, as much so as her wearing 
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apparel; and she could sell it or dispose of it, as she 
pleased. The law has appointed no time for this selection» 
which would compel her to wait until after administration, 
to make it. But when it is once made, she is bound by it. 
Revised Code, § 2061, ch. 4, Co. Litt. 146. A work horse, 
in the meaning of this highly beneficial statute, is any 
horse that the widow might be able to use in the business, 
or convenience of herself or family ; and she is entitled to 
be treated with the greatest indulgence in making her se- 
lection.— Allman v. Gann, 39 Ala. 240; Ross v. Hannah, 
18 Ala. 125. The administrator could not have recovered 
the horse in question from the widow, had she chosen to 

retain it, under the statute. Her title was protected by 

law, and her vendee had the right to stand in her shoes. 

If she had a good title in herself, she could convey a good 

title to him. 

The learned judge, therefore, erred in both his charges, 

as shown in the bill of exceptions. The judgment in the 
court below is reversed, and remanded for a new trial. 





HOUSTON vs. DELOACH. 


[FINAL SETTLEMENT OF GUARDIAN’S ACCOUNT. ] 


1. Act of November 9th, 1861; unconslitutionality of.—The act of the leg- 
islature of the 9th of November, 1861, authorizing executors, adminis- 
trators, guardians, &c., to invest the property of their trust estates in 
Confederate bonds, currency, &c., is unconstitutional and void. 

2. Guardian ; when not entitled to credit for investment.—A guardian, who, 
before the war, lent the money of his ward to a firm of which he was 
a member, and in 1864 received payment of the debt in Confederate 
currency, which he converted into Confederate four per cent. bonds, is 
not entitled to a credit for the amount of the bonds, but is justly 
chargeable with the debt and interest. 


3. Guardian ; liability of, for transactions in Confederate currency, how de- 


termined.—The liability of guardians for the property which they con- 
verted into Confederate currency, or bonds, should depend upon the 
merits of each case, in view of all the circumstances affecting it. 
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AppraL from the Probate Court of Sumter. 
Tried before Hon. J. R. ABRAHAMS. 


The opinion contains all the material facts of the case. 


T. Reavis and E. W. Smrru, for appellant.—Appellant 
had authority to lend his ward’s money.—Walker’s Code, 
§ 2426, 2427. 

The fact that he lent it to a firm, of which he was a mem- 
ber, without taking security, only rendered him liable in 
the event of its loss. But it was not lost for the want of 
security. On the contrary, it was repaid in a currency 
which he was authorized by law to take. The currency 
thus taken, was invested by him in Confederate bonds, 
without delay and in good faith. He was therefore ex- 
onerated from liability for the money.—Acts of 1861, p. 53 
§$ 3, 4. 

If he had taken bond and mortgage, or personal security 
from his firm ; or if he had lent the money to some other 
person, on bond and mortgage, or good personal security, 
he might lawfully have received Confederate treasury-notes 
in payment, and have purchased Confederate bonds with 
them for the estate of his ward. What difference can 
there be between lending without security, receiving Con- 
federate notes in payment, and bonding them, and lending 
upon the security required by statute, receiving Confeder- 
ate treasury-notes in payment, and bonding them? Sup- 
pose the difference is, that by lending without security, he 
was guilty of a conversion, and thereby became a debtor 
to his ward’s estate himself? He might still pay the debt 
to his ward’s estate, thus incurred, by purchasing Confed- 
erate bonds for his ward’s estate, to the amount of his 
debt. If he could lawfully receive Confederate treasury- 
notes in payment of debts due his ward’s estate from other 
persons, why not of his own? And if he could lawfully 
purchase Confederate bonds with these notes, why could he 
not purchase such bonds for the estate of his ward, to the 
amount of his own debt? The statute authorized him to 
receive either Confederate bonds or treasury-notes, in pay- 
ment of any debt due the estate of his ward. His own 








SEES 


=e 
SS 


| 
| 
| 


SESS 


TFS Ss 








366 FORTY-THIRD ALABAMA. 


Houston v. Deloach. 








liability was a debt due the estate, if he was guilty of a 
conversion of the money, by lending it to his firm, without 
security, or by investing it on his own account, as so much 
capital in the firm. He, therefore, stood in the same pre- 
dicament towards the estate of his ward, that any other 
debtor to the estate would have stood in; and might, 
therefore, lawfully pay his own debt with Confederate 
treasury-notes or bonds, in the same way, and with the 
same effect, that he could receive payment of the debt of 
any other person. If this be not so, it must be held that 
he could lawfully receive payment in Confederate treasury- 
notes, or bonds, of all debts due the estate of his ward, 
except his own. The statute does not admit, fairly, of such 
a construction. It was not passed for the benefit or pro- 
tection of estates of minors, deceased persons, &c., so 
much as for the purpose of aiding the Confederate gov- 
ernment in its struggle for existence, and at the same time 
protecting persons representing such estates, who should 
use the trust property for the purposes, and in the manner 
specified init. Its object was as much accomplished when 
a guardian purchased Confederate bonds to the extent of 
what he himself owed the estate of his ward, as when he 
purchased them with means received in payment of the 
debts of other persons. 

The statute expressly authorizes guardians to purchase 
bonds of the Confederate States, for the estates of their 
wards. Of course the statute means, that the purchase is 
to be made with assets of the ward’s estate. Now, if ap- 
pellant had had the specific money reported in his inven- 
tory, still on hand, he might lawfully have purchased Con- 
federate bonds with that. If he had converted it to his 
own use, his liability for it, was as much assets of his 
ward’s estate, as the specific money would have been, if 
unconverted ; and with such assets, he might lawfully pur- 
chase Confederate bonds, to the extent of his liability, if 
he could lawfully have purchased them with the original 
assets. 

Suppose he had resigned his guardianship, and a decree 
against him for the amount he lent, or put into his firm, 
had been rendered in favor of his successor in the guard- 
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ianship. His successor was authorized to receive pay- 
ment of the amount due on the decree, in either Confed- 
erate bonds, or treasury-notes. Now, if a successor in the 
guardianship could lawfully have received payment in this 
manner, why could he not discharge his liability by pur- 
chasing, with his own means, for his ward’s estate, an 
amount of Confederate bonds equal to his indebtedness ? 

His liability for the money of his ward’s estate, which 
went into his mercantile firm, being assets of his ward’s 
estate, and he having, in good faith, “ bonded ” these assets 
in Confederate bonds, § 4 of the act of February 23, 1866, 
(Walker’s Code, § 2135), expressly exonerates him from 
liability.—See Acts of 1861, p. 53, §$ 3, 4; Acts of 1864, p. 
89, § 1; Acts of 1865-6, p. 115,§ 4; Walker’s Code, §$ 11, 
2155, 4232, 2425; Watson v. Stone, 40 Ala. 498; Watson 
v. Dockery, Dockery v. McDowell, Neilson v. Cook, 40 Ala. 
493; Beasley v. Watson, Ivey v. Coleman. 

There was no question in the court below, as to the good 
faith of the transaction. On the contrary, it was admitted, 
and there is nothing in the record to show bad faith. The 
evidence in the record shows the most perfect good faith, 
affirmatively ; and if it did not, good faith would be pre- 
sumed, in the absence of any evidence to the contrary. 





Rice, Sempte & GoLpruwalre, contra.—This ease illus- 
trates the justice of the remark of a very able court, that 
“there is nothing in the modern management of trusts to 
justify the relaxation of a solitary rule for their preserva- 
tion.’—Me Allister v. Com., 30 Penn. State R., 536. 

The case here cited has been cited with approval by our 
supreme court in DeJarnette v. DeJarnette, January term, 
1868 ; and these two eases establish the correctness of the 
decree here appealed from. 

Here is the case of a guardian who received his ward’s 
money in sound funds before the war, putting it in the 
business of the firm of which he was a member, subjecting 
it to all the hazards of that business (a commission and 
factorage, and cotton buying, and cotton speculating, busi- 
ness), taking no note or bond for it, but having it entered 
on the books of the firm to his individual credit—thus sub- 
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jecting it to being “snatched at” by the firm if he got 
behind with them, or “ attached,” or proceeded against by 
a creditor of his, as his individual property.— McAllister v. 
Com., supra. 

No plainer case of departure from “ the line of his duty,” 
as prescribed by law, can be shown, than is here presented 
against the guardian. 

And the rule is, that any departure from the line of his 
duty, subjects him to all subsequent hazards or losses, in 
respect to the particular fund.— Gerald v. Bunkley, 17 Ala. 
170, and cases there cited. 

The guardian, after trading and speculating with his 
partners for years, with the funds of the ward, not pretend- 
ing that he has not made large profits, gives no account of 
the profits, but retains them to himself, and then, in 1864, 
when Confederate treasury-notes :were almost valueless, 
receives such notes from his firm (in law, from himself) in 
payment, as it is called, of the debt of the firm to himself, 
as an individual ; and then asks the court to treat these 
worthless notes as the money of the ward, which he (the 
guardian) invested in four per cent. Confederate States 
certificates. 

The treasury-notes which the firm sent to the guardian, 
and which he invested in said certificates, were not, even 
when received by him, the property of the ward. The 
guardian, by his own conduct, had converted the ward’s 
money long before 1864, and by this conversion, had created 
a new relation between the guardian and ward, the relation 
of debtor and creditor. The guardian was from the time 
of that conversion, not only the trustee, but was also the 
debtor of the ward, to the extent of the fund converted. 
And being thus the debtor, he could not discharge that 
liability by receiving from his partners Confederate notes, 
or investing in four per cent Confederate certificates. No 
statute of Alabama ever authorized or purported to au- 
thorize a guardian who had by his own breach of duty, 
and by a conversion of his ward’s funds, become the debtor 
of his ward, afterwards to discharge that liability in the 
mode here attempted by Houston. 

Houston had no power to make the treasury-notes, which 
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he received from his partners or firm, the money of the 
ward or the property of the ward. The ward refuses to 
recognize them as his property. 


B. F. SAFFOLD, J.—The appellant, as guardian of the 
appellee, on the final settlement of his guardianship, on 
the 18th of January, 1868, claimed a credit for $5,000 of 
Confederate four per cent. bonds. He alleged that he had 
procured them with Confederate treasury-notes, received 
by him in 1864, in payment of a debt due to him as guard- 
ian of his ward, under the authority of an act of the 
legislature, approved November 7th, 1861. 

The allowance of the credit was contested, and the evi- 
dence adduced on the trial established the following facts : 
Mr. Bush, the former guardian of the Deloach children, of 
whom the appellee was one, having previously transferred 
the guarndianship to the appellant, paid him on the 3d of 
January, 1860, $9,919.26, and on the 26th of September, 
1860, the further sum of $1,792.86, belonging to the said 
minors. These sums, when received, were entered to the 
credit of the appellant ; the first on the books of Woolf, 
Houston & Co., and the second on the books of Houston, 
Sims & Co., the successors of the former firm, he stating 
at the time that the funds were the property of the De- 
loach children. 

In March, 1864, the entire amount was paid to the ap- 
pellant by Houston, Sims & Co., in Confederate treasury- 
notes, he declaring that it was to be invested in Confeder- 
ate bonds for the Deloach children. The appellant held 
no bill, or bond, or note, for this money, and had no 
security, personal, by mortgage, or otherwise, while it was 
in the possession of these firms. He was a member of the 
firm of Woolf, Houston & Co., composed of himself and 
R. G. Houston, from 1855 to June, 1860, and a member of 
the firm of Houston, Sims & Co., from June Ist, 1860, 
throughout these transactions. On the 29th of March, 
1864, he, as guardian of John Deloach, the appellee, pro- 
cured the $5,000 of four per cent. Confederate bonds, with 
the Confederate treasury-notes above mentioned, and his 
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action was ratified and confirmed by the probate court, on 
the 16th of May, 1864. 

The court, on the final settlement, refused to allow the 
credit, and charged the guardian with the amount and in- 
terest. The correctness of this judgment is the matter to 
be determined. 

The guardian having received the money of his ward, 
loaned it to a firm of which he was a member. He took 
no obligation or security for its repayment. It was en- 
tered on the books of the firm to his individual credit. 
Nothing distinguished it from his own property but his 
declarations to his partners. Asa member of that firm, he 
was individually liable to the ward for the entire amount. 
It was a loan to himself ; a conversion of the property. 

Unless the act on which he relies for protection is valid, 
it may be unnecessary to inquire whether he could pay his 
own debt to his ward in Confederate currency, as well as 
receive it in payment from others. 

Minors are the peculiar objects of the law’s care. The 
government properly assumes the guardianship of their 
persons and property. In view of the law, discreet per- 
sons are chosen as the trustees, bonds are required for 
their fidelity, strict rules are prescribed for their guidance, 
and a special court is provided to exercise rigid surveillance 
over the due management of the ward’s interests. These 
trustees are, ordinarily, not even shielded from liability by 
such care as a prudent man is apt to take of his own 
affairs, if they violate the regulations circumscribing their 
conduct. This is the general course of the law. The 
federal and State constitutions both forbid the citizen to 
be deprived of his property, without due process of law. 
“ Every citizen is entitled to hold his life, liberty, property 
and immunities under the protection of general rules which 
govern society.” Every thing which may pass under the 
form of an enactment, is not the law of the land. The 
words “due process of law,” were intended to secure the 
individual from the arbitrary exercise of the power of gov- 
ernment, unrestrained by the established principles of 
private rights and distributive justice.—Bank of Columbia 
v. Oakley, 4 Wheat. 235; Cooley on Const. Lim., p. 353, 
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355. The act of 1861 was special legislation. It was a 
departure from the general law, having for its purpose, aid 
to the war against the United States. The welfare of the 
children of the State was wholly disregarded, and their 
entire property was staked on the hazard of successful 
revolution. This act deprives the ward of his property 
without due process of law, by substituting for it that which 
is not property. It impairs the obligation of contracts by 
exchanging his solvent credits for what is not gold and 
silver, or their equivalent. These objections would attach 
to it, if it had been the act of a lawful legislature. In ad- 
dition, it was the legislation of an insurrectionary govern- 
ment in support of rebellion against the United States. 
For all of these reasons, it was void. 

The guardian, then, must be thrown upon his individual 
responsibility. If the rightful laws of the State, and their 
due administration, were suspended, so that the proper 
direction and authority to him to act could not be obtained, 
and out of concern for his ward’s interest, he took such 
action as a prudent and eflicient man would have taken in 
the management of his own affairs, then, in equity and 
good conscience, he ought not to suffer. The numerous 
instances in which guardians, executors, and administra- 
tors have become complicated with transactions in Con- 
federate treasury-notes and bonds, ought to stand each on 
its own merits. There may be cases where the solvent 
credits of a ward, possessed by the guardian, before the 
war, were well collected in Confederate currency, on ac- 
count of the threatened insolvency of the debtors. But 
great discrimination should be exercised in such cases. 
The entire field of his discretion should be surveyed, and 
when he prudently received payment in such currency, 
he ought speedily to have invested it in substantial prop- 
erty. 

During the progress of the war, in the absence of any 
lawful currency, trustees were obliged, in the necessary ad- 
ministration of their trusts, to incur expenses, for the pay- 
ment of which, a sale of some property, or the cullection 
of interest on credits was necessary. Where this was 
done judiciously, the trustees ought to be held harmless, 
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though the currency perished in their keeping. But when 
property or solvent credits were sacrificed by the indiffer- 
ence or infidelity of the trustee, or by his sympathy with 
the rebellion, he ought to be made liable for such loss. No 
general rule can be laid down to test the liability of guard- 
ians in these cases. A due regard for the rights and in- 
terests of both the trustee and the beneficiary should be 
sedulously observed. The trustee should not be held to a 
degree of success beyond human capacity to achieve, nor 
should the child be made to pay for the folly, caprice, or 
disloyalty, of one who had the discretion of free action, and 
the observation and experience of manhood. Trustees were 
not at liberty to meddle in this illegal and disloyal cur- 
rency, further than the insurrectionary power and the 
necessity of circumstances compelled them to do. 

In the case under consideraticn, the guardian, in effect, 
used the money of his ward obtained before the war, and 
in the third year of its duration, set apart to him this cur- 
rency, worth not one-thirtieth of what he received, and 
rendered still more precarious by the necessity of a forced 
conversion into four per cent., bonds, or by a tax of 33} 
per cent, to be afterwards increased to 100 percent. A 
prudent person would not so have disposed of his own 
property. 

The decision of this court in the case of JWatson v. Stone, 
40 Ala. 451, is based solely on the idea, that the govern- 
ment which existed in the State during the war, was a de 
facto government. This decision on that point, has been 
overruled in the case of Chisholm v. Coleman, decided at the 
January term, 1869, and in the case of the State of Texas 
v. White et al., at the last term of the supreme court of the 
United States. 

It may be insisted that transactions which had occurred 
under the authority of the act of 1861, were ratified and 
confirmed by ordinance 26, of the State convention of 
1865. That ordinance did not seek to, and could not, con- 
firm what was unconstitutional. 

The judgment is affirmed. 
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Ex pPparTE RHODES. 


[APPLICATION FOR MANDAMUS. ] 


1. Crenshaw county; act to establish, 6th section of, what right it gave de- 
JSendants.—The 6th section of the act to establish the new county of 
Crenshaw, gave defendants residing in said new county, a right, not 
depending on the discretion of courts, to have suits pending in any of 
the courts of the counties, out of which said new county was formed, 
transferred for trial to the court having jurisdiction thereof, in the new 
county, upon the application of such defendants. 

2. Same; right will be held to be waived, if application not made in a rea- 
sonable time.—Such application must be made within a reasonable time, 
or the right will be held to be waived. An application made more than 
two years after the passage of said act, is not within a reasonable time, 
and may, for that reason, be denied. 


THIS was an application, by G. W. Rhodes, for a manda- 
mus, to compel the circuit court of Butler, Hon. P. O. 
Harper presiding, to transfer a certain cause and the trial 
thereof, wherein said G. W. Rhodes is defendant, and Lee 
& Norton plaintiffs, to the circuit court of Crenshaw. 

The application for the transfer was made in the court 
below, upon the following grounds, viz: “That the said 
Rhodes, defendant, when this action of Lee & Norton 
against him commenced, was, and is now, a freeholder 
and resident of that part of Butler county, which, since 
the commencement of the suit, has been incorporated into, 
and now is, a part of the new county of Crenshaw. The 
facts upon which the defendant based his application were 
admitted by plaintiffs’ counsel to be true. It was also 
agreed that the suit was commenced before the spring 
term, 1866, and placed on the docket of Butler circuit 
court at that term; that it was never regularly reached 
and called on the docket but twice—once at the spring 
term, 1068, when it was continued, on the application of 
the defendant, Rhodes; and once at this (spring) term, 
1869, when the application for transfer was made. This 
was all the evidence.” The court denied defendant's ap- 





i 
i 
| 
! 
| 
} 
i 





374 ‘FORTY-THIRD ALABAMA. 
Ex parte Rhodes. 








plication, and refused to transfer the cause to Crenshaw 
county, to which action of the court the defendant duly ex- 
cepted. Thereupon, the court, at the instance of the plain- 
tiffs, continued the case until the next term. 


T. H. Herzert, for motion. (No brief on file.) 


Warts & Troy, contra.—l. The motion was made by 
Rhodes for change of venue, at the spring term, 1869, un- 
der the act of the legislature, passed 24th November, 
1865, creating the new county of Crenshaw. It was under 
the 6th section of the act, that the motion in the court be- 
low was made. The suit of Lee & Norton against Rhodes 
was commenced and prosecuted to the spring term, 1866, 
of Butler court. The right of Lee & Norton to have this 
case tried in Butler county, was thus vested in them by the 
commencement of their suit. The county of Crenshaw 
was not then in existence. 

The legislature had no right to direct the change of the 
venue ip this case from Butler to any other county. 

2. The change of venue, in any case, is the exercise of 
judicial power. 

The constitution of Alabama (Ist section of article 11 of 
the constitution), declares that the powers of the govern- 
ment of the State of Alabama shall be divided into three 
distinct departments, and each of them confided to a sep- 
arate body of magistracy, to-wit : Those which are legisla- 
tive to one; those which are executive to another, and 
those which are judicial to another. 

And the 2d section of this second article of the consti- 
tution declares, that “no person, or collection of persons, 
being of one of those departments, shall exercise any 
power properly belonging to either of the others, except 
in the instances hereinafter expressly directed or permit- 
ted.” 

If we construe the 6th section of the act creating the 
county of Crenshaw, as commanding the judge to change the 
venue in any case,as giving a right to the defendant, 
Rhodes, to have his case transferred to the county of Cren- 
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shaw, it is clearly and palpably in violation of the consti- 
tution— 

1st. Because it violates a vested right of Lee & Norton, 
acquired by the commencement of their suit. 

And 2d. It is the exercise of judicial power by the legis- 
lative department of the government.—See opinions of 
Peck, C. J. in the cases of Sanders v. Cabaniss, and Weaver 
v. Lapsley, delivered at the January term, 1869. 

3. We must not hastily conclude that the legislature in- 
tended to exercise judicial power. And this section of the 
statute must not be so construed as to make it violative of 
the constitution, if any other reasonable construction can 
be placed on it. It must, therefore, under this rule of con- 
struction, be so construed as to leave the change of venue 
in the cases provided, to the discretion of the presiding 
judge. The language of the statute would indicate that 
this was the intention of the legislature. 

If this be a correct construction of the statute, then the 
refusal of the judge to change the venue cannot be revised 
by the supreme court, either by mandamus, writ of pro- 
hibition, or in any other way.—See Lx parte Banks, 28 Ala. + 

4. But even if the law is imperative, and is not violative 
of the constitution; if it gives a right to Rhodes to have 
the venue changed ; if it destroys the further jurisdiction 
of Butler circuit court, the appearence of Rhodes, after 
the passing of the act of the legislature, and asking the 
court to continue the cause, at the spring term, 1868, was 
an admission of the continued rightful jurisdiction of the 
Lutler circuit court over him; and he thereby waived any 
right he had, and consented to the continued jurisdiction of 
the Butler court. 

Consent can always give jurisdiction as to the person of 
the party. 

5. The motion to change the venue at the spring term 
1869, in the court below, was nothing more nor less than a 
plea to the further jurisdiction pius darrien continuance,—or 
it was in the nature of such a plea. 

It is a dillatory plea, and such pleas must always be 
pleaded as soon as the law allows; and such a plea is al- 
ways waived by any act of the party pleading it, which 
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admits that he is properly in court. Application for con- 
tinuance is such an act.—See Hair v. Moody, 9 Ala.; Byrd 
v. McDaniel, 26 Ala., and other cases cited in Shepherd’s 
Digest. 

6. The right to file any dillatory pleas, when presented 
after the first term of the court at which they ought to be 
filed, is always addressed to the grace of the court, and 
the exercise of such graceful discretion is not revisable by 
any court of appeals and errors. 


Per Curiam.—The sixth section of the act entitled “ An 
act to establish a new county, to be called the county of 
Crenshaw,” approved November 24th, 1866, gave the ap- 
plicant, as defendant, in the case of Lee & Norton against 
him, a right to have the suit transferred for trial to the circuit 
court of said county of Crenshaw, that did not depend 
upon the discretion of the circuit court of the county of 
Butler, where the said suit was pending, when the said act 
was passed; but it was a right to be granted, only on his 
application. We hold, however, if no application was 
made for that purpose, within a reasonable time, the right 
must be held to be waived. 

The act was passed, as we have stated, on the 24th day 
of November, 1866, and no application was made until the 
spring term of the circuit court of said county of Butler, 
in this present year, 1869, more than two years after said 
act was passed ; and, in the meantime, the said cause was 
continued by the defendant, the said George W. Rhodes, 
and no reason is shown by him for this delay. 

This, we think, an unreasonable delay—a delay that jus- 
tified the court in refusing to transfer the cause for trial to 
the said new county of Crenshaw, when the application 
was made. 

The motion for a mandamus is denied, at the cost of the 
applicant. 
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SAMPLEY vs. WATSON Et At. 


[BILL IN EQUITY TO ENFORCE VENDOR'S LIEN. ] 


1. Statutory separate estate of wife; corpus of, how can not be bound.—The 
husband can not bind the wife by a submission to arbitration of ques- 
tions, which relate to the corpus of her statutory separate estate. Such 
submission, to bind her, must be in her own name, and be made by 
her. 

2. Same; when note, although payable to husband, constitutes part of.—A 
promissory note for the purchase-money of lands belonging to the sep- 
arate statutory estate of a married woman, which have been sold by the 
husband and wife, is a part of the wife’s separate estate, though such 
note be made payable to the husband ; and the wife, by her next friend, 
may file her bill in chancery, to enforce the vendor’s lien against such 
lands, if such note is not paid at maturity. 


AppEAL from the Chancery Court of Lowndes. 
Heard before the Hon. N. W. Cocke. 


The facts are stated in the opinion. 


Watts & Troy, for appellant. 
CLEMENTS & WILLIAMSON, contra. 


[No briefs came into the reporter’s hands. ] 


PETERS, J.—This is a suit in chancery, in which Mrs. 
Belinda Sampley, the wife of David J. Sampley, by her next 
friend, complains, that she and her said husband sold to 
Perry Watson, on the 25th day of December, 1863, a cer- 
tain tract of land, lying in the county of Lowndes, in this 
State, for the sum of seven thousand dollars. Said land 

yas the statutory separate property of Mrs. Sampley. 
Four thousand dollars of the purchase-money was paid, at 
the date of the sale, in negro slaves; and three thousand 
dollars, being the residue of the purchase-money for said 
land, was secured by the promissory note of said Watson, 
payable to said David J. Sampley, or bearer, on the first 
day of January, 1864. Under this sale, Watson took pos- 
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session of the land; and at various times paid the husband 
of Mrs. Sampley, on said note, the sum of $1054. It is 
also alleged, that the remaining portion of said note is 
wholly unpaid, and is the separate statutory property of 
Mrs. Sampley ; and that a controversy has arisen between 
her and Watson about its payment. This controversy, the 
husband of Mrs. Sampley and Watson submitted to the 
arbitration and award of certain persons, named in said 
submission. The arbitrators made an award, which was 
sanctioned by Watson, and by Sampley, the husband, but 
not by Mrs. Sampley, the complainant. This award the 
complainant asks to have set aside, and to have her equita- 
ble lien against said lands enforced for the purchase-money 
of said land, remaining unpaid. The bill was filed on the 
29th day of March, 1866, by Mrs. Sampley, in the chancery 
court of said county of Lowndes. Said Perry Watson, Da- 
vid J. Sampley, the husband of Mrs. Sampley, and another, 
are made defendants to said bill. 

The defendant Watson answered the bill, and, among 
other things, set up in his defense said submission and 
award, made by the husband. 

The learned chancellor was of opinion, that the husband 
had authority to bind the wife by a submission to arbitra- 
tion, and dismissed the bill because of such arbitration and 
award. This seems to have been the only question con- 
sidered in the court below. 

In this construction of the husband’s powers, we think, 
the chancellor erred ; because the husband has no power 
to bind the wife by a submission and award, in such acon- 
troversy, touching the corpus of her statutory separate es- 
tate. 

Here the note of Watson, being given for the price of a 
portion of Mrs. Sampley’s land, was a part of the corpus of 
her separate estate. This is so settled by this court.—Ses- 
sions’ Adm’r v. Sessions, 33 Ala. 522, 525. 

The powers conferred by the statute on the husband, 
over the separate estate of the wife, are special and limited, 
and not general. And though the property of the wife is 
vested in the husband, as her trustee, his authority over it 
extends only to “ the right to manage and control” it, so 
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far as the corpus is involved. This is merely a business 
power, and not a general power. The legislature, by using 
words which limit and define the powers conferred, indi- 
cates that this power is special, and not general. Hapressio 
unius est exclusio alterius. By confining the husband’s pow- 
ers to certain purposes, the legislature designed that he 
should not go beyond these purposes. This is the rule of 
construction in like cases of special powers, heretofore 
adopted by this court.— Huber v. Zimmerman, 24 Ala. 488 ; 
Scarborough v. Reynolds, 12 Ala. 252; Broom’s Max. 278, 
279, mar.; Shep. Dig., p.697 ; Maxims,§4. But this power 
to “manage and control” is just the power which each 
partner has over the business of the firm; yet one partner 
can not bind the others, by a submission to arbitration.— 
3 Kent, 49, marg., and cases cited. This principle is ap- 
plicable to this case, in a much stricter sense than properly 
belongs to partnerships. 

Moreover, arbitration is a mode of adjudication in a court 
created by the parties themselves, into which they may go, 
by consent, for the adjustment of controversies pending be- 
tween them. And it is the duty of the courts to encourage 
such adjustments.—Revised Code, $$ 3148, 3161. It isa 
mode of suit: And if the husband were the general trus- 
tee of the wife’s estate, with general powers over it, he 
could, possibly, consent for her to submit controversies 
touching her estate to arbitration, and bind her by the 
award.—3 Bouv. Inst., p. 48. It was upon this principle 
that the chancellor based his decree in the court below. 
But the husband is not the general trustee of the wife’s 
estate. He is only the special trustee, with powers limited 
and defined, by statute, to very narrow bounds. He is au- 
thorized to “ manage and control” the body of her estate, 
so far as its business relations are concerned. And he must 
confine his action to the limits of his powers, else he acts 
without authority, and his acts do not bind her.—32 Ala. 
723. ‘Che husband can not bring suit for the wife, nor in 
hername. She sues for herself, and in her own name, with- 
out his concurrence or consent.—Rev. Code, § 2525, note 3. 
A submission to arbitration is the commencement of a suit 
in & court of arbitration, and, by analogy, it should be com- 
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menced by a wife herself, and in her own name, as in @ 
court of law. From a certain weakness of human nature, 
it has been found extremely difficult to respect the rights 
of others as we do our own. So much s0, indeed, that the 
husband is not always mindful of the rights, even, of the 
wife. Her most serious controversies are, unhappily, not 
unfrequently with him, on account of his waste and mis- 
management of her estate. If he is allowed to bind her, 
by his submissions to arbitration, he ean also select a por- 
tion, at least, of the arbitrators, and turn over to them 
controversies in which he is interested in having the award 
take a certain direction, which is very adverse to her wishes. 
If the husband’s power is construed to be general, and not 
special, it will include all that an agent or trustee can do. 
This would open the door to an utter waste of the wife’s 
estate. It is this evil that the statute is framed to prevent. 
In courts of law, this power to sue for the wife is taken 
away from the husband altogether.— Revised Code, § 2525. 
A court of arbitration is a court of law, and the principle 
applicable to courts of law is justly applicable to it ; for 
like reasons makes like laws. We, therefore, hold, that the 
husband cannot bind the wife by his submission, when the 
suit relates to her separate estate. The chancellor, there- 
fore, erred in his decree dismissing the bill. The arbitra- 
tion must be set aside and disregarded, and the cause will 
progress as if it had never existed. 

The decree of the chancellor in the court below is re- 
versed, and the cause is remanded for further proceedings 
in the court below, in accordance with the principles of this 
opinion. And the said Perry Watson will pay the costs of 
appeal in this court and in the court below. 
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SPELLER vs. LEE. 


[ACTION ON THE CASE AGAINST SHERIFF. } 


1. Sheriff; action ow the case, when will not lie against.—L., the sheriff, 
having an execution in his hands against S., levied on, advertised, and 
sold certain described lands, which were not the property of 8., and af- 
terwards, finding out his mistake, made a conveyance of 8.’s lands to 
the purchaser, ante-dated itas of the date of the sale, whereby S. was 
evicted from his lands—held, that action on the case would not lie against 
L., the sheriff. 


AppEaL from the Circuit Court of Dale. 
The record does not show the name of the presiding 
judge. 


The opinion sufficiently states the facts. 


Baker & Fiovurnoy, for appellant. 
J. L. Puau, contra. 


B. F. SAFFOLD, J.—The plaintiff brought an action 
for damages against the defendant, as sheriff, complaining 
that the said sheriff had an execution, which was a lien on 
his lands; that he levied on, advertised, and sold, certain 
described lands, which were not the lands of the plaintiff, 
and made a conveyance of them to the purchaser; that 
afterwards, finding out his mistake, he made a conveyance 
of the plaintiff's lands to the purchaser, and ante-dated it, 
as of the date of the sale, whereby the plaintiff was evicted 
of his lands and greatly damaged. This complaint was 
demurred to, as not containing a cause of action, and the 
court sustained the demurrer. This ruling of the court is 
assigned as error. 

The appellant does not cite us to any authority to sus- 
tain his cause of action. We have not been able to find 
any. We cannot see how he was evicted of his land ex- 
cept by his own negligence. The sale, under the facts 
stated by him, was void, and the deed of the sheriff con- 








| 
| 
} 
| 


eee 








382 FORTY-THIRD ALABAMA. 
Woodruff v. Rose. 








veyed no right to the purchaser. The demurrer was prop- 
erly sustained. To a right of action, it is essential that 
the damage sustained be the legal aad natural consequence 
of the defendant’s misconduct, and not the effect of the 
plaintiff's own negligence.— Flower v. Adam, 2 Taunt. 314; 
Vicars v. Wilcocks, 8 East, 1. 

The judgment is affirmed. 





WOODRUFF vs. ROSE. 


[MOTION TO DISMISS APPEAL. ] 


1. Appeal ; when dismissed.—An appeal will be dismissed, on motion of 
the appellee, if it be sued out before a final judgment or decree, in the 
court below. 

2. Final judgment ; what not such as will support an appeal to this court. — 
Overruling a motion, made by the plaintiff, to permit the sheriff to 
amend his return on levying an attachment, or granting a motion by the 
defendant to set aside and vacate the levy of the sheriff, in such a case, 
is not either of them such a final judgment as will support an appeal 
to this court. 


AppEAL from the City Court of Selma. 
Tried before the Hon. J. S. Corzin. 


THIS was an action commenced in the city court of Selma, 
by the appellant, N. Woodruff, against the appellee, W. A. 
Rose, by attachment. The sheriff levied the attachment 
on five bales of cotton, the property of defendant. At the 
February term, the defendant appeared, and moved the 
court to set aside and discharge the levy made; and the 
plaintiff thereupon moved the court to allow the sheriff to 
amend his return. Under the view of the case taken by 
the court, it is unnecessary to set out either the grounds 
on which the motions were based, or the evidence in the 
case. The court “overruled the motion of plaintiff, to 
allow the amendment to the return, and granted the motion 
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of defendant, and set aside and discharged the levy made 
in the case, and the plaintiff excepted.” 

The appellee now moves the court to dismiss the appeal 
in this cause, “1. Because the attachment was not dis- 
missed, or quashed, but is still pending; 2. Because there 
has been no such final judgment in the case as will author- 
ize an appeal.” 








Byrp & Byrp, for appellant.—1. An appeal lies from 
an order of the court quashing an attachment. Where 
suit is commenced by an original attachment, the quashing 
of the process is an end of the suit. Such is the legal ef- 
fect of such an order, though no judgment for costs is 
entered, and no order is made dismissing the suit. 

And in tbis case, we insist that the quashing of the levy 
made by an orignal attachment, is in legal effect a quashing 
of the attachment. For when the attachment has been 
levied and returned by the officer, and the levy vacated and 
quashed, it is functus officio, and the suit is at an end in legal 
contemplation, for the attachment can not be re-issued, nor 
the suit be retained in court. The levy gave vitality to the 
suit, and with its death the suit must and does die. 

We therefore insist, that under section 3486 of the Re- 
vised Code, as well as the former decisions of this court, 
an appeal lies from the judgment vacating the levy of an 
original attachment. 

2. The court below erred in quashing the levy upon the 
grounds disclosed in the bill of exceptions. It shows that 
the attorney of record for the plaintiff in the suit had no 
interest therein, and he is not a party of record, and it was 
therefore competent for the sheriff to appoint him asa 
special deputy to execute the process. We admit that the 
court, upon proof of slight circumstances of improper con- 
duct on the part of the deputy in such case, might vacate 
the levy, but in this case there is no evidence of such con- 
duct, and the sheriff adopts the act of the deputy, and 
thereby makes it his own ; and if any injury has accrued to 
the defendant from the act of the sheriff, he is responsible 
for the damage. 

We refer the court to the authority of the cases cited in 
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the assignment of errors ; and we insist on each assignment 
of error as ground for a reversal; and if he can be a wit- 
ness at common law for his client, he is certainly compe- 
tent to serve process under an appointment by the sheriff. 
Quarles v. Waldron ; also, see 8 Bacon Abr. 677 to 680. 


Fetitows & Joun, contra.—The judgment of the court 
below is not a final judgment, from which an appeal will 
lie. The levy alone was set aside, the judgment of the 
court, by its terms, operates alone on the levy. The quashing 
of the levy does not operate as the disposition of the at- 
tachment. The attachment may be re-levied ; it has not 
been dismissed or quashed. For these reasons the appeal 
should be dismissed. 


Per Curiam.—Overrulinug a motion made by the plaintiff, 
to permit the sheriff to amend his return, levying an attach- 
ment, or granting a motion by the defendant, to set aside 
and vacate the levy of the sheriff, in such a case, is not, 
either of them, such a final judgment as will support an 
appeal to this court. 

Setting aside and vacating the levy of an original attach- 
ment, is not equivalent to quashing the attachment itself. 
Quashing an attachment puts an end to the suit; setting 
aside and vacating the levy of an attachment, does not. 

In the latter case, there may be an appearance by the 
defendant ; in which case, the plaintiff can go on to final 
judgment, although the levy on the property of the defend- 
ant may be set aside and vacated. Besides, we think, in a 
case where the levy is set aside and vacated, and there is 
no appearance to the action by the defendant, a liberal 
construction of § 2988 of the Revised Code, will authorize 
the court, on motion of the plaintiff, to order an alias at- 
tachment to issue in such case. By § 2990, it is provided, 
that the attachment law must be liberally construed to ad- 
vance the manifest intent of the law. 

But, however this may be, we can not hold that the order 
of the court, on either of the motions named, is a final 
judgment, which will permit an appeal. If the judgment 
of the court on these motions is wrong, it may be reviewed 
on an appeal, after there is a final judgment in the case. 
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Let the appeal be dismissed at the costs of the appellant, 
and the case be remanded to the court below for further 
proceedings. 





SELMA & MERIDIAN RAILROAD COMPANY vs, 
BUTIS & FOSTER. 


[ACTION AGAINST RAILROAD COMPANY, AS COMMON CARRIER, FOR NEGLIGENCE 
AND CONVERSION OF GOODS, 


1. Common carriers ; railroad companies liable as.—The railroad compa- 
nies of this State are common carriers, and they are liable to the strict- 
est accountability for all losses occasioned by their neglect to discharge 
the duties attached by law, to the trust of common carriers. 

Same; duty of railroad company, forwarding goods to destination, bee 
yond its terminus.—A railroad company that undertakes to carry goods 
over its road, and forward them to a place beyond the termination of 
its line of transportation, is bound to deliver the goods to the con- 
signee, with notice of the ultimate destination and ownership of such 
goods. 

3. Same; notice to consignee, how given.—The notice must be given by 
some agent or servant of the company,specially charged with that duty, 
and in a reasonable time after the goods have reached the point of re- 
shipment, from which they are to be forwarded. In such a case, notice 
to one member of the firm, who are consignees, is sufficient; it need 
not be given to each member of the firm. 


ro 


AppkFAL from the Circuit Court of Dallas. 
Tried before Hon. JoHn Moore. 


THIs is an action commenced, by Butts & Foster, against 
the Selma & Meridian Railroad Company, by summons 
and complaint, on the 6th day of April, 1866, in the circuit 
court of the county of Dallas, in this State, for the value 
of thirty bales of cotton. The complaint contains four 
counts. The first is for shipping said cotton without in- 
structions of the owners, and its loss thereby. The sec- 
ond, for shipping said cotton to improper persons, at 
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Selma, without the knowledge and instructions of the own- 
ers, and its loss. The third is on an agreement to trans- 
port said cottou and deliver the same to H. A. & A. G. 
Stolenwerk, at Selma, which agreement was broken by a 
delivery to Burnett & Rixey, at Selma; whereby said cot- 
ton was lost to plaintiffs. And the fourth is for a conver- 
sion of said cotton by defendants. The defendant pleaded 
the general issue with leave to give any special matter in 
evidence on the trial, which could be pleaded or replied. 
The bill of exceptions shows that the plaintiffs delivered 
to the defendants’ agent, on the 18th day of August, 1865, 
at Newbern, on their railroad, thirty-three bales of cotton, 
to be transported to plaintiffs, at Mobile, in this State. 
This cotton was taken to Selma on the day it was delivered 
to the agents of defendant, at the station of Newbern. 
On reaching Selma, the cotton was delivered to Burnett & 
Rixey, ware-house keepers and forwarding merchants, at 
that place, on the day it reached Selma, or on the next day 
thereafter. Burnett & Rixey failed to forward it to the 
plaintiffs at Mobile, until after the lapse of more than 
sixty days after its delivery, and it was finally lost to the 
plaintiffs ; that said cotton was worth about $250 per bale. 
The testimony was uncertain whether the plaintiffs in- 
structed the agents of defendant to ship said cotton to 
said H. A. & A. G. Stolenwerk, or to said Burnett & Rixey, 
at Selma, to be forwarded to plaintiffs at Mobile. It also 
appeared that no notice was given by defendant to said 
Burnett & Rixey, at Selma, to forward said cotton to 
plaintifis at Mobile, except what was told them by the wit- 
ness, Carter, which was this: “ On the morning of the 19th 
August, 1865, witness was at the ware-house of Burnett & 
Rixey, at Selma, and saw said cotton brought into that 
ware-house ; that George P. Burnett, of the firm of Bur- 
nett & Rixey, was present at that time, and witness in- 
formed said Burnett of the seizure of said cotton, at Union- 
town, and that it was seized because there was no per- 
mit to ship it; that said George P. Burnett, in that con- 
versation, said that he would write to Butts & Foster for 
the shipping papers for said cotton. Said witness stated 
that it was no part of his duties to notify consignees of the 
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arrival of freight, or to furnish copies of manifests; that 
the conversation he had with Burnett was accidental, and 
not had in the regular discharge of his duties, as agent of 
the depot.” The freight manifest, sent with said cotton, 
showed that it was consigned to Burnett & Rixey, at 
Selma, to be forwarded to plaintiffs at Mobile. Butit did 
not appear that Burnett & Rixey saw the manifest, or knew 
its contents. 

Upon the trial, the court charged the jury—“ 1. That if 
they were satisfied from the evidence that the cotton was 
received by defendant, at Newbern, with instructions to be 
forwarded to Butts & Foster, Mobile, care of Stolenwerk & 
Brother, Selma, and was sent by defendant’s agent, con- 
trary to their instructions, to Burnett & Rixey, Selma, 
then plaintifis would be entitled to recover the value 
thereof, and interest thereon, from defendant.” 

“2. That if they were satisfiedfrom the evidence, that the 
cotton was left with defendant, with instructions, to its 
agent, to be sent over its road to care of Burnett & Rixey, 
Selma, to be forwarded to Butt & Foster, Mobile, as shown 
by the manifest, then it was the duty of defendant, by its 
proper agents, on its arrival, to notify the consignees 
thereof, and to deliver the cotton to them, with notice of its 
destiuation and ownership, as shown by the manifest ; and 
if they failed to give this information, and by reason 
thereof the cotton was lost to the plaintiffs, they are enti- 
tled to recover the value of the cotton and interest there- 
on. It was not necessary that this notice should be given 
in writing, or by furnishing them a copy of the manifest ; 
if given orally, by a proper agent, it was sufficient ; but a 
mere casual statement thereof, by one not having charge of 
that portion of the business, would not be sufficient ; that 
they could look at the declarations of Burnett to Carter, 
together with other evidence in the case, in ascertaining 
whether Barnett & Rixey were properly informed thereof, 
and that if given to one of the firm, it was sufficient.” To 
this latter charge, the defendant excepted, but not to the 
former. The verdict and judgment were given for the 
plaintiffs below, and the defendant appealed to this court. 
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Pertus & Dawson, for appellant. 
Moraan & Lapstey, contra. 


[No briefs came into reporter’s hands. ] 


PETERS, J., (after stating facts as above).—The rail- 
road companies of this State are common carriers. A 
common earrier is one who undertakes, for hire, to trans- 
port from place to place the goods of such persons as 
choose to employ him (Pierce on R. R. Law, p. 46). 
They are public agents, and for reasons peculiar to the im- 
portant trusts which their employment involves, they are 
properly held to the most stringent responsibility. They 
are, to a certain extent, the insurers of the goods entrusted 
to them for transportation, and they are bound to deliver 
them agreeably to their engagements, except when pre- 
vented by the act of God, or the public enemy, or by de- 
fault of the owner himself. The business of the whole 
country, and the vast necessities of commerce, require that 
these important means of transportation shall not be 
abused to the injury of the citizen. They are, therefore, 
held to the strictest accountability for all losses occasioned 
from their neglect to discharge any of the duties attached 
by law to the office and trust of common carriers (2 Kent, 
597, et seq.; mar. Pierce on R. R. Law, 409, e¢ seq.) 

It is the duty of a railroad company, in this State, as it 
is of a common carrier, to receive and keep safely the 
goods delivered to it for transportation, and to send them 
forward to their destination, with reasonable dispatch, af- 
ter they have been accepted for shipment. And after their 
arrival at the place to which they have been directed by the 
shipper or owner, to be sent, they should be delivered to 
the person to whom they have been directed, or his prop- 
erly authorized agent, upon demand, or within a reasonable 
time thereafter. And if the contract of shipment requires 
the goods to be deposited in the ware-house of the com- 
pany, at the end of their line of transportation, the goods 
should be safely kept until they are called for by the party 
authorized to receive them. For any injury or loss the 
goods may sustain, after they have been received for trans- 
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portation, by improper handling, careless transportation, 
or delivery, the company is responsible. (Pierce R. R. 
Law, 411, 412, 448; Story on Bailm., s. 491, et seq.) 

And if the railroad company first receiving the goods 
for transportation, takes charge of them, to be carried over 
its own road to the end of its line, or to some specified 
point on such line, to be thence forwarded to a person be- 
yond its own means of transportation, and such goods are 
directed to a particular consignee, at the place where the 
goods are first to be delivered and trans-shipped, it is the 
duty of such railroad company to deliver the goods to such 
consignee with notice of the instructions of the consignor 
or owner, to have them forwarded to the place of their ul- 
timate destination. This notice should be given in a rea- 
sonable time after the arrival of the goods at the point of 
re-shipment, and by some agent and servant of the com- 
pany, particularly charged with the performance of this 
duty. (Pierce on R. KR. Law, pp. 449, 448, 446, 440, 436, 
435, 434, 425; 2 Kent, pp. 597, 593, 604, 608, 606; Story 
on Bailm., §§ 494, 490.) 

The charge of the circuit court, objected to, being in 
conformity with this opinion, is correct. The judgment of 
the court below is, therefore affirmed. 





McCONNICO et at., Guarpians, vs. STALLWORTH. 


[DEBT, BY GUARDIANS FOR USE OF WARD, ON DECREE OF PROBATE couRT. ] 


1. Charge to jury; what erroneous.—In a suit by guardians, for the use of 
the ward, against her former guardian, on a decree rendered against 
him, in her favor, by the probate court, the plea being the general 
issue, and the decree the only evidence, it is error to charge the jury 
that, under the evidence, the plaintiffs can not recover. 

2. Section 2445, Revised Code; what it authorizes.—Section 2445 of the Re- 
vised Code authorizes the removal of the person or property of a minor 
from one county to another, and the appointment of a guardian in the 
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county to which the removal is made, on ten days’ notice, of the appli- 
cation, to the former guardian. 

3. Section 2446, Revised Code; what authorizes,—Section 2446 of the Re- 
vised Code authorizes guardians to sue in their own names, for the use 
of the ward, in all cases where the ward has an interest and the judg- 
ment enures to his benefit. 

4. Debt on judgment ; when lies.—A suit on a judgment or decree may be 
brought within a year and a day from its rendition. 


AppEAL from the Cireuit Court of Conecuh. 
Tried before the Hon. Jonny K. Henry. 


The appellants, C. T. and Martha A. McConnico, as guard- 
ians of Bettie S. Stallworth, commenced a suit in the cir- 
cuit court of Conecuh county, by attachment, on the 31st 
of December, 1866, against the appellee, R. P. Stallworth, 
on a decree of the probate court of Conecuh county, ren- 
dered January 30, 1866, in favor of their ward against the 
said appellee, who was her former guardian. The appel- 
lants claimed to be guardians of the said ward, by appoint- 
ment of the probate court of Wilcox county. On the trial, 
the defendant pleaded the general issue, and the plaintiffs 
gave in evidence the decree, without objection on the part 
of the appellee. There was no other evidence, and the 
court charged the jury that the plaintiffs could not recover. 
This charge is now assigned as error. 


S. J. Cuminas, for appellants. 
Watts & Troy, and WaLker, Murpny & WINTER, contra. 


{No briefs came into the reporter’s hands. } 


B. F. SAFFOLD, J.—The plea of the general issue de- 
nies the cause of action, as set forth by the plaintiff. Re- 
vised Code, § 2639. It does not extend to any disability of 
the plaintiff to bring the suit, nor to the objection that any 
specified time, befure which the suit can not be brought, 
has not elapsed. In this case, it amounted simply to a plea 
of nul tiel record. 

The decree was given in evidence, without objection from 
the defendant. As he offered no evidence himself, the 
plaintiff was entitled to recover, if the decree sustained his 
complaint. 
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The plaintiffs sue as guardians of Bettie S. Stallworth, a 
minor. It was not objected that they were not such guard- 
ians. The decree proved that they were. As the question, 
of the validity of their appointment, in Wilcox county, was 
raised on the argument, it may not be amiss to say, that 
section 2445 of the Revised Code authorizes the removal 
of the person or property of a minor from one county to 
another, and the appointment of a guardian in the county 
to which the removal is made, on ten days’ notice of the 
application to the former guardian. Nothing appears on 
the record to show that these appellants were not appointed 
guardians, as therein directed. We find them in the pro- 
bate court of Conecuh county contesting, as guardians of 
the minor, the final settlement of the accounts of the former 
guardian, Stallworth, without objection from him. It is 
also shown, that Stallworth has made large payments on 
the decree since its rendition. From these premises the 
conclusion may be drawn, that they were legally appointed. 

The decree was properly rendered in favor of the ward. 
The suit was rightly brought in the name of the guardians, 
for the use of the ward.—Revised Code, § 2446 ; Longmire 
v. Pilkington, 37 Ala. 296. 

It is no objection to this suit, that it was brought within 
a year and a day from the rendition of the decree. Debt 
will lie on a judgment.—l Chit. Pl. 126; 1 Tidd. Prac. 3. 
It will lie on a judgment, after a year and a day, although 
an execution may legally issue upon it.—Kingslake & Co. 
v. Forrest, 18 Ala. 519. The time within which an execu- 
tion may issue, is counted in the time necessary to bar the 
judgment under the statute of limitations, Ifa suit is not 
necessary, it will scarcely ever be resorted to. No author- 
ity can be found to restrict the general right to sue. The 
charge of the court was erroneous. 

The judgment is reversed, and the cause remanded. 
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Ex PartE HENDERSON. 


[PETITION FOR MANDAMUS TO REQUIRE PROBATE JUDGE TO SIGN BILL OF 
EXCEPTIONS. ] 


1. Supreme court ; original jurisdiction of, when only will be exercised. — 
The jurisdiction of the supreme court to issue writs of ‘injunction, 
mandamus, &c.,” is revisory, and can only be exercised, when it is 
necessary, to give ita general superintendence and control of inferior 
jurisdictions. 

2. Same.—This necessity can not be said to exist, if there be any other 
court or judge in the State, who has the power to issue such writs. 

3. Same; circuit courts and judges, power of —The circuit courts in term 
time, and the judges thereof, in vacation, have power to issue such 
writs. 

4, Same; practice to be pursued, when rrit refused by circuit court of judge. 
If refused by said courts, or the judges thereof, then their decisions 
may be reviewed in the supreme court, by pursuing the practice indi- 
cated in Ex parte Croom §: May, 19 Ala. 561. 


TuHIs was an original application in this court for a man- 
damus, to compel the probate judge of Wilcox county, to 
sign a bill cf exceptions. It is unnecessary, in the view 
taken of the application by the court, to give the facts upon 
which the application was based. 





S. J. Cumina, for petition.—Application for mandamus. 
That mandamus will lie to compel a judge to sign a bill of 
exceptions, is a well settled principle of common law. 
1 Kent’s Com. 323, which has been recognized in this State ; 
Etheridge v. Hall, 7 Porter, 47, and in many subsequent 
cases. 

Should it be insisted that the application should have 
been made first to the circuit court, we answer—1l. That 
this court has original jurisdiction in such cases, because 
it is conferred by the Constitution, Art. VI, § 2 of Alabama, 
and is therefore original, general, and unlimited.— Gray's 
Adm’rs v. Cruin, 36 Ala. 449; Ikelheimer v. Chapman, 32 
Ala. 676. The legislature can not take away that power. 
Sections 660, and 747 of the Revised Code, can not be so 
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construed. At most, the legislature could only limit the 
cases, or classes of cases in which said power of supreme 
court could be exercised, and certainly this is not such a 
case. For as final judgment has been rendered in the 
cause by primary court, it is now within the appellate juris- 
diction of this court. 2. It would delay the remedy of 
petitioner, and consequently would not be adequate under 
the circumstances of this case, as the circuit court will not 
meet until first Monday in October next, facts of which the 
court will take judicial notice; and mandamus can not be 
issued by circuit judge in vacation.— Ex parte Grant, 6 Ala, 
91. From some unforseen cause, there may be no circuit 
court, which would cause still further delay, and in the 
mean time the administration of the estate of decedent is 
going on to the prejudice of petitioner, if he is really en- 
titled to it, and said administration may in a short time 
become worthless to an administrator. And further, the 
probate judge of said county, may in the mean time, resign, 
die, or remove, and petitioner’s remedy be thus defeated, 
even by the voluntary act of defendant. Mandamus can 
not issue after death, resignation, or removal of the defend- 
ant.—Mason v. School District, 20 Vermont, 483. Such 
considerations have been held sufficient to support the 
jurisdiction of this court.—Lr parte Pickett, 24 Ala. 91, 
The State v. Porter, 1 Ala. 688 ; 7 Porter, 47 ; Com. v. Mann; 
5 Watts & L. 403. 

Consequently mandamus from the cireuit court would not 
afford adequate relief under the peculiar circumstances of 
this case. And it is not only necessary to defeat this 
remedy that the applicant has another remedy, but that 
remedy must be adequate.—7 Porter, 47; 3 Black. Com. 
110; Er parte Pickett, 24 Ala. 91; Com. v. Mann, 5 Watts & 
Lery, 403. 

As already stated, this case is within the appellate juris- 
diction of this court, and that jurisdiction carries with it 
all the coercive power incident and requisite to support it 
1 Kent’s Com. 320; 12 La. Ann. 405 and 513. 

As the regular term of the said probate court for the 
month of May had not adjourned on the 2tth day thereof, 
as shown by the statements of Judge Burdick to petitioner 
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on that day, the court on the 17th thereof could not even 
be an adjourned term of the regular court of the month of 
May, 1869, and consequently it must be considered but an 
integral part of the said regular term. But should facts 
be showu on the other side to prove it to be an adjourned 
term of the regular term, still the court had jurisdiction to 
sign the bill of exceptions.--Van Dyke v. The State, 22 Ala. 
57; Commonwealth v. Sessions of Norfolk, 5 Mass. 435. Can 
a judge hold a special term of his court during the existence 
of the regular term? Such a procedure would be quite a 
novelty. The judge calling it a special term or causing his 
minutes to show that it was a special term, would not make 
it such. The question is, had the regular term expired ? 
If not the 17th must have been an integral part of that 
term. 

Notice of this motion has been given to Judge Burdick, 
and to Burford’s attorney, and also full copies of all the 
papers belonging to this application have been furnished 
to said judge. “If notice of motion and copy of papers 
on which it is based have been served on defendant, the 
supreme court may in its discretion, issue in the first in- 
stance a peremptory mandamus.”—The People v. Turner 
1 Cal. 143. The court should be the more inclined to grant 
a peremptory mandamus in the first instance, for P. D. 
Burford can avail himself of the apparent matter of de- 
fense by a motion to dismiss the appeal. 








S. J. Cummina & HEnpeERsSON, contra.—The act of 1825, 
(see Pamphlet Acts of 1825, p. 75, § 3,) as copied in opinion 
of this court in Ethridge v. Hall, 7 Porter, 49, reads as fol- 
lows : “That in all cases in which the judge of an inferior 
court shall fail or refuse to certify any exception taken on 
the trial of any cause, it shall be lawful for the supreme 
court to revive such evidence of the exception as may be 
satisfactory to it, and to try the cause in the same manner 
as if the exception had been certified by the judge who 
tried the said cause.” Section 2758 of the Revised Code, 
reads as follows: “If the judge fail or refuse to sign a bill 
of exceptions, the point or division and the facts being 
truly stated, he is guilty of a high misdemeanor in office, 
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and the supreme court must receive such evidence of the 
facts as may be deemed by it satisfactory, and proceed to 
hear the cause, as if the bill had been signed by the court.” 
It will be observed, that these two statutes, so far as they 
would have a bearing upon the facts of this case are sub- 
stantially the same. It has been previously held by this 
court, that under the said act of 1825, the practice is, to 
establish the bill of exceptions in the same court that tried 
the cause, and during the trial term thereof.—Perkins v. 
Harper, 2 Stewart, 477 ; Tombeckbee Bank v. Malone,1 Stew- 
art, 269; Ethridge v. Hall, 7 Porter, 47. But in the case 
at bar, the refusal of the court to sign the bill of excep- 
tions, is predicated upon the assumption, that the term of 
the court at which said cause was tried, had at the time of 
the refusal adjourned. This rendered it useless and un- 
necessary, after said refusal, for petitioner to make applica- 
tion to said court to establish said bill of exceptions before 
said court, during the said trial term thereof, as Judge 
Burdick in rendering his said decision of refusal, decided 
that said trial term was adjourned. Certainly petitioner 
would not be required to make him decide the same ques- 
tion over again, by another application in the same case ; 
and had this been done, he certainly would have stulti- 
fied himself, after rendering such a decision, by entertain- 
ing a motion, as of term time, to establish said bill of ex- 
ceptions, for that would be an admission upon his part that 
said trial term had not expired, after having previously 
decided in the same case, that it had. Therefore, it is not 
clear by any means, that petitioner could have obtained 
relief in that manner, but on the other hand, the court is 
bound to conclude that he could not. 

But defendant is now estopped from saying, as a defense 
in this case, that such application should have been made 
to him after his said refusal, for that very refusal is based 
upon tke assumed fact, as already stated, that said trial 
term had expired, and for him to set up that defense in this 
proceeding, would be an implied admission upon his part that 
said trial term had not expired at the time of the refusal, for 
that would be the legal sequence of his act in setting up 
such defeuse, and a party is bound by the legal consequen- 
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ces of his acts.— Mosely v. Wilkinson, 24 Ala. 411; Wright 
v. Bolling, 27 Ala. 259; Pollard v. Maddox, 28 Ala. 321 ; 
McCravy v. Remson, 19 Ala. 430; Stone v. Britton, 22 Ala. 
543 ; Steel v. Adams, 21 Ala. 534. 

Should the said admission be made of record as above 
stated, it would conclude the defendant from saying that 
said trial term had adjourned when the bill of exceptions 
was tendered, but having refused to sign it, and this court 
being bound to infer that he would also have refused an 
application to establish the same as of term time, (which 
fact would have to appear of record in proceedings to es- 
tablish,) after said refusal. Therefore, in this view of the 
case, the only remedy left petitioner, is by mandamus.— 
Ethridge v. Hall, 7 Porter, 47 ; for it is not to be presumed 
that he would have admitted, that said term bad not ad- 
journed, when he had just decided in the same case, that it 
had. 

In the last place, we say that section 2758 of Revised 
Code does not apply to a case of this kind, but for cases 
where the judge refuses to sign on account of incorrectness 
in the bill of exceptions. That is the evident intention of 
the legislature, which intention will always be looked to in 
the coustruction of a statute. 

The said regular term of the said probate court could 
not have been adjourned when the bill of exceptions was 
tended, for the simple reason, if for no other, that the 
minutes thereof had not then been written up and signed, 
unless it had expired through lapse of time, by the arrival 
of the period to hold some other regular court, and this 
court will judicially know that the next regular term of 
said court should convene on the 2d Monday in June fol- 
lowing. It is the act of signing the minutes that adjourns 
the court.— Goodman &: Mitchel v. Walker, Executrix, 20 Ala. 
444, and authorities there cited. Section 796, clause five, 
was not intended to allow the entire minutes of a term of 
the court to be written up and signed afterits adjournment, 
but is only intended to supply the deficiencies in such 
records, and this is the more evident, because such defi- 
ciencies are to be supplied upon application and proof, as 
appears from said section, and said section contemplates 
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that said minutes have been regularly signed in due time. 
It gives no power to sign after adjournment. 


PECK, C. J.—This is an original application to this 
court, to grant a writ of mandamus to require the probate 
judge of Wilcox county, to sign and seal a bill of excep- 
tions, at instance of the applicant. Without considering 
the merits of the application in any wise, we decline to take 
jurisdiction of it, because it is an original application, and 
no sufficient reasons are shown, why it was not made to the 
circuit court of the proper circuit, or to the judge of that 
court in vacation. 

The circuit courts have original jurisdiction in all mat- 
ters, civil and criminal, within the State, not otherwise ex- 
cepted in the constitution.—Fifth section, Article VI Con. 
Alabama. 

The several judges of said courts, have authority in va- 
cation, to grant writs of certiorari, supersedeas, quo warranto, 
mandamus, and all other remedial and original writs, which 
are grantable by judges at the common law.—See § 747 of 
the Revised Code. 

The supreme court, except in cases otherwise directed in 
the constitution, has appellate jurisdiction only.—See sec- 
tion two of said Article. The proviso of said section, au- 
thorizes said court to issue writs of injunction, mandamus, 
habeas corpus, quo warranto, and such other remedial and 
original writs, as may be necessary to give it a general 
superientendence and control of inferior jurisdictions. 

The necessity here spoken of, can not be said to arise, 
if there is any other court or judge in the State, who has 
authority to issue said writs.—TZhe Simintons, Ex parte, 
9 Porter, 383; Er parte Russell, Ala. 717; Mansony Ex 
parte, 1 Ala. 98. This application, therefore, should have 
been made, in the first instance, in the proper circuit court, 
in term time, or to the judge of said court, in vacation. 
If this had been done, and the application refused, then 
the decision of the said court or judge would be revised in 
this court by appeal.—See Pamphlet Acts, 1868, p. 410. 

Let the application be denied at the costs of the appli- 
cant. 
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Nore By Reporer.—At a subseqent day of the term an 
application was made for a rehearing, which the court de- 
nied as follows : 


Per Curiam.—The motion for a rehearing in this case is 
denied. June 19th, 1869. 





FERGUSON vs. THE CITY OF SELMA. 


[BILL IN EQUITY TO ENJOIN CORPORATE AUTHORITIES OF A CITY FROM REMOV- 
ING BUILDINGS, WHICH HAD BEEN DECLARED A NUISANCE. ] 


1. City of Selma, charter of ; authority of city council under.— The city of 
Selma, in 1866, by its city council, had authority to prevent and re- 
move all nuisances within said city, ‘‘such as all decayed and dilapi- 
dated houses and structures, calculated to produce disease of any kind, 
or unfit for use or habitation, and things producing noxious smells in 
frequented parts of the city, and things producing unhealthy exhala- 
tions, and prejudicial to the health of the city, and things calculated 
seriously to impair the comfort and convenience of the inhabitants of 
the city,” in the manner prescribed in the act of February 24th, 1860, 
entitled ‘‘An act to amend the churter of the city of Selma.” 

2. Nuisance, abatement of; when court of chancery will not interfere.— 
Chancery will not interfere to prevent the removal of a nuisance under 
this act, unless it appears that the complainant’s right is illegally as- 
sailed or threatened with an irreparable injury, and there is no sufficient 
remedy at law. 

3. Nuisances ; what are.-—Tenements consisting of two old and intrinsi- 
cally valueless houses, on a lot in an improving and flourishing part of 
said city, which are filthy, and crowded with filthy tenants, and which 
had been occupied by patients affected with the small-pox, and which 
had also been condemned as a nuisance by the board of health of said 
city of Selma, are a nuisance, under the provisions of said act, and may 
be removed by the city authorities. 


APPEAL from the Chancery Court of Dallas. 
Heard before the Hon. J. Q. Loomis. 


The facts of the case are fully set out in the opinion. 


FE.iows & Joun, for appellant. 
































JUNE TERM, 1869. 399 


Ferguson v. The City of Selma. 








Jonn T. HEFLIN, contra. 
[No briefs came into the reporter’s hands.] 


PETERS, J.—Hugh Ferguson, the complainant in the 
court below, filed his bill for injunction against the city of 
Selma, on the 10th day of April, 1866, to prevent the 
abatement of a nuisance within the limits of said city. 

The bill alleges that Selma was an incorporated city, in 
the county of Dallas in this State, and that its corporate 
authorities had declared certain tenements, on lot 62, in said 
city, which belonged to complainant, a nuisance, and had 
given the complainant notice, in writing, in the usual form, 
to remove said tenements within a certain time, or that the 
said city authorities would remove them at his expense. It 
is shown in the bill that the tenements were rented out at 
fair value, but they were not of any intrinsic value; that 
they were neat, clean, and healthful, and recently well 
limed ; but it is not denied that they were a nuisance under 
the acts incorporating the said city of Selma, and were not 
such a nuisance as the corporate authorities of said city 
had a right to remove, or, if they should be improperly 
removed, that the city was unable to respond in dam- 
ages for the injury occasioned by the improper removal, 
or that there was not a sufficient and adequate remedy at 
law. But it is alleged, that their removal would be an irre- 
parable injury to complainant; but in what particular, or 
how, or to what extent, does not appear. The answer of 
the said city of Selma, the defendant below, denies all the 
allegations of the bill in reference to the character of the 
tenements as a nuisance, and demurs to the bill for want of 
equity, and multifariousness. 

The cause was submitted on the bill and answer, and 
proofs, and the chancellor dismissed the bill for want of 
equity ; and the complainant below appeals to this court, 
and assigns for error this decree of the chancellor. 

It was a doctrine of the common law, that a nuisance 
could not be legalized, because it invaded the peace and 
safety of the people. Salus populi suprema lec—Broom’s 
Max. 1, 2, marg.; 4 Hawk. P. C. 349. And it is settled by 
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this court, that the common law, as modified by statute and 
the spirit of our institutions, prevails in this State.— ar- 
low v. Lambert, 28 Ala. 704; Carter et al. v. Balfour's Adm’r, 
19 Ala. 814. A public nuisance at common law signifies 
anything that worketh hurt, inconvenience or damage to 
the king’s subjects.—1 Russ. Cr. 317, marg.; 3 Bla. Com. 
216, marg.; 2 Bouv. Law Dict. 248; 2 Burrill’s Law Dict. 
248; 1 Chit. Gen. Pr. 31, 383, 41, 413, 569, marg. 

A portion of the fourteenth section of an act entitled 
“An act to amend the charter of the city of Selma,” ap- 
proved February 24th, 1860, is in these words: “That said 
city council shall have power to prevent and cause the re- 
moval of all nuisances within said city, such as all decayed 
and dilapidated houses or structures calculated to produce 
disease of any kind, or unfit for use or habitation, and 
things producing noxious smells in frequented parts of the 
city, and things producing uvhealthy exhalations, and pre- 
judicial to the health of the city, and things calculated se- 
riously to impair the comfort and convenience of the inhab- 
itants of the city.”"—Pamph. Acts, 1859-60, pp. 421, 430, 
§ 14. There can be no doubt that this act clothes the cor- 
porate authorities of Selma with the amplest powers to 
protect the “health” and peace and “comfort” of its citi- 
zens. This authority the legislature may well confer upon 
them. And even without such special authority as its 
charter gives, these powers are incident to all incorporated 
towns and cities, as a means of discharging the duty to 
abate all nuisances, which hurt, inconvenience or damage 
its inhabitants, or any particular portion of them.—2 Hawk. 
P. C. 148; 4 ib. 344; Ex parte Burnett, 39 Ala. 461, 465. 

Here the complainant’s bill does not show, or pretend to 
show, except by implication, that the city of Selma was not 
acting within the line of its authority, when it declared 
his tenements a nuisance, and ordered their removal, or 
that such tenements, within the meaning of the section of 
the charter above quoted, were not a nuisance. If the act 
complained of is not unlawful, then the chancery court will 
not interpose to prevent it. The jurisdiction in chancery 
attaches where a party’s right is illegally assailed, or threat- 
ened with an irreparable injury, and there is no sufficient 
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remedy at law, or that such remedy at law could not be ex- 
erted in time to prevent the injury threatened and appre- 
hended.— Jest v. Mayor of N. Y., 10 Paige’s Ch. R. 539 ; 
Snowden v. Noah, Hopk. 231; Steam Co. v. Livingston, 
3 Cow. 713; 2 John. Ch. R. 463; Heeney v. St. Peter's Ch., 
2 Edw. C. RB. 608. 

The proofs show that the tenements mentioned in the 
bill were two old and almost worthless houses, filthy and 
crowded with filthy tenants, and that they were injurious 
to the health and comfort of the neighborhood, and had 
been occupied by patients afflicted with the small-pox, and 
were in an improving and flourishing part of the city, and 
that the owner was able to repair and improve them, but 
failed to d~ so. There was no proof showing what the rent 
was worth, except by implication or conjecture. And the 
tenements had been condemned asa nuisance by the board 
of health of said city of Selma. There was some proof, 
on the part of complainant, that the houses had been 
cleaned and whitewashed when the witnesses examined 
them, but none that they might not still be injurious to the 
health and comfort of the people of the vicinity in which 
they were located. 

It is, no doubt, a very serious and important duty of the 
corporate authorities of a city, in the latitude of Selma, to 
guard the health and comfort of its people, and we would 
interfere with very great hesitancy with the prudent dis- 
charge of this necessary duty. The present case does not 
show, either upon the pleadings or the proofs, such a case 
as would justify such an interference. The action of the 
chancellor in the court below is, therefore, approved. 

Let the judgment and decree of the chancellor in the 
court below be affirmed, and the legal representative of ap- 
pellant, now deceased, and his securities, will pay the costs 
in this court, and the court below. 
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Ex Parte VINCENT. 


[APPLICATION FOR HABEAS CORPUS, TO OBTAIN PETITIONER'S DISCHARGE FROM 
CUSTODY, UNDER AN INDICTMENT FOR BURGLARY. ] 


1. Judicial notice ; of what courts will take. —The courts will take judicial 
notice of the terms of the courts of this State, when they begin and 
when they end, and the days of the week upon which any particular 
day of the month may fall. 

2. Discharge of jury; when irregular and forbidden, and tantamount to an 
acquittal.—The discharge of a jury in a case of felony, without the con- 
sent of the accused, for the reason that all the business of the term. 
except the case on trial is finished, and the jurors are discharged, and 
because the jury think it is not possible for them to agree on a verdict, 
is irregular and forbidden by law. If the presiding judge so discharges 
a jury, before the end of the term, it is tantamount to an acquittal, and 
on motion of the defendant, he should be discharged. 


THE facts upon which this application is based are fully 
set out in the opinion. 


GOLDTHWAITE, Rice & SEMpLe, for petitioner. 
_JosHua Morse, Attorney-General, contra. 


[No briefs came into the hands of the reporter. ] 


PETERS, J.—On the 20th day of April, 1869, John 
Vincent was indicted in the cireuit court of Elmore county, 
in this State, Hon. J. Q. Smith presiding, for the offense of 
burglary. At the same term of the court at which he was 
so indicted, said Vincent appeared to answer said indict- 
ment and pleaded not guilty. Thereupon a jury was sworn, 
charged, and empanneled to try the issue upon said plea. 
After hearing the testimony the cause was delivered by the 
court tothe jury, on the 22d day of April, 1869, and they 
retired to consider their verdict. Afterwards, on the morn- 
ing of the 23d day of said month of April, “it being the 
day after all the business of the court, civil and criminal, 
was finally disposed of, the juries discharged for the term, 
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and no other business to transact, some twenty-two hours 
after said jury had so retired, and this twenty-two hours 
being a part of two days and one whole night, they were, 
by order of the presiding judge, brought into court and 
questioned by the presiding judge, and in answer to his 
questions, stated that they did not think they could possibly 
make a verdict ;’ and “asked to be discharged. The de- 
fendant, by his counsel, objected to the discharge of said 
jury, and insisted that they be kept together. But the court, 
upon the state of facts above set forth, and without more, 
discharged the jury.” To this defendant excepted, and 
thereupon he moved the court, by his attorney, “to dis- 
charge the prisoner, upon the grounds, that the said jury 
had been discharged as above shown. But the court over- 
ruled this motion, and refused to discharge the defendant.” 
And the defendant again excepted. And now the defend- 
ant, in the court below, brings the record of the proceedings 
in said cause of the State of Alabama against him, into 
this court, and moves this court for an order for his dis- 
charge from further prosecution on said indictment.— 
Croom & May Ex parte, 19 Ala. 561; Vincent Ex parte, 
26 Ala. 145; Stiff Ex parte, 18 Ala. 464. 

The offense charged in this case, in the court below, was 
burglary. The indictment was found under section 3695 
of the Revised Code, which makes such an offense punish- 
able by confinement in the penitentiary. It is therefore a 
felony.—Revised Code, $$ 5695, 3541. 

This court will take notice, that the terms of the circuit 
courts for Elmore county commence on the second Mon- 
days in April and October in each year, and that they may 
continue two weeks.—Pamphlet Acts, 1868, p. 13 ; Revised 
Code, § 750. And that the second Monday in the month 
of April, 1869, was the 12th day thereof ; and that the 22d 
day of said month was Thursday ; and that the 23d day 
of said month was Friday.—Phill. Ev. 620,625. This court 
will also take notice that the spring term, 1869, of the 
circuit court of said county of Elmore, ended on Saturday, 
the 24th day of April, 1869, at 12 o’clock at night, of that 
day. 

The bill of exceptions shows that the jury had been 
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considering their verdict for twenty-two hours, when they 
were called into court by the judge presiding and discharged 
without the consent of the defendant and against his ob- 
jection, whilst there yet remained of the term of the court 
a longer period unexpired than the jury had been consid- 
ering their verdict ; and that the only reason rendered for 
this action of the court was, that the business of the term, 
except in this case, had been finished, and the other juries 
discharged. 

This reason was not sufficient to authorize the judge 
presiding to discharge the jury, without the consent of the 
defendant. He had gone to trial and submitted his case 
to the jury, and was eutitled to the whole term to have his 
case disposed of, unless some necessity intervened which 
rendered this impracticable or impossible ; his rights were 
the same had there been no other case in the court but his 
own. The jury were, therefore, improperly and illegally 
discharged. Thisis tantamount to an acquittal. Therefore, 
the prosecution can not be further maintained against the 
defendant in the court below.— Ned v. The State, 7 Port. 
187 ; McAuley v. The State, 26 Ala. 135. 

Our conclusion is that the prisoner, John Vincent, must 
be discharged from further prosecution on said indictment, 
or for the offense therein charged. 





RAMSEY vs. THE STATE. 


[INDICTMENT FOR FURNISHING A KEY TO PRISONERS IN COUNTY JAIL, WITH 
INTENT TO FACILITATE THEIR ESCAPE, ] 


1. Indictment under § 3573 of Revised Code; when defective.—An indict- 
ment under section 3573 of the Revised Code, that does not find that the 
disguise, instrument, arms or other thing, conveyed into a county jail, 
or other lawful place of confinement, with the intent to facilitate the 
escape of prisoners, is useful to aid prisoners to escape, is defective and 
insufficient. 
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2. Same ; judgment on conviction under, when will be arrested.—A judgment 
on a conviction, under an indictment, that omits to find that the dis- 
guise, instrument, arms or other thing, so conveyed into jail, &c., is 
useful to aid prisoners to escape, will be arrested on motion of the 
accused. 


APPEAL from the Circuit Court of Bullock. 
Tried before the Hon. J. McCates WILey. 


The facts appear fully in the opinion. 


J. N. Arrinaron, for appellant.—The motion to arrest 
the judgment ought to have been sustained, because the 
indictment is defective in not alleging that the key conveyed 
into the jail, by the prisoner, was an instrument useful to 
aid the prisoners confined therein to escape.—Penal Code, 
§ 3573, (382;) Anthony v. The State, 29 Ala. 27, and the au- 
thorities there cited; Bish. Crim. Law, vol. 1, $$ 518, 523. 


Josuua Morse, Attorney-General, contra. 


PECK, C. J.—The indictment ia this case is found un- 
der section 3573 of the Revised Code, which is in the fol- 
lowing words : ‘“ Any person who conveys into the county 
jail, or into any other lawful place of confinement, any dis- 
guise, instrument, arms, or other thing useful to aid any 
prisoner to escape, with the intent to facilitate the escape 
of any prisoner, therein lawfully confined, under a charge, 
or conviction of felony,” &e. 

The indictment states, that the appellant, before the 
finding of said indictment, conveyed into the jail of Bul- 
lock county, a key, or other instrument, with the intent to 
facilitate the escape of J. E. Eubanks, who was charged 
with robbery, and of two other prisoners, named, who were 
charged with murder, who were lawfully confined in said 
jail, under the charges aforesaid, &c. But said indictment 
fails to find that said key, or other instrument so conveyed 
into said jail, was useful to aid any prisoner to escape, ce. 

The appellant was tried on this indictment and convicted, 
and before the sentence was pronounced, he moved the 
court to arrest the judgment for the following causes, to- 
wit : 


A ae 
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“1. The indictment is defective in this, that it does not 
allege that the key or other instrument was useful to aid 
the prisoners to escape. 

2. That the indictment does not allege the means fur- 
nished the prisoners under a videlicet. 

3. The indictment is defective in not alleging that the 
defendant knew that the prisoners named in the indictment 
were lawfully confined in the jail, under the charges speci- 
fied in the indictment. 

4, That the indictment charges no offense against the 
laws of the State of Alabama.” 

The court overruled the motion, and the accused was 
sentenced to be confined in the penitentiary for the period 
of two years; and, thereupon, he excepted to the decision 
of the court, overruling his motion to arrest the judgment. 

We think the indictment fatally defective, in omitting to 
find the key or other instrument, was useful to aid the 
prisoners to escape. 

Unless the key, or other instrument, was useful for that 
purpose, it was no offense to convey either, or both of them 
into the jail,and there could be, legally, no conviction, 
without proving that fact. 

The court should therefore have arrested the judgment, 
for the first reason assigned, and for refusing to do so, the 
judgment must be reversed, and the cause remanded for a 
new trial. 





TOOLE vs. NICHOL. 
[ASSUMPSIT ON PROMISSORY NOTE. ] 


1. Witness ; putting under the rule, when not allowed to be cross-eramined.— 
The defendant’s witnesses having been sworn, and put under the rule 
for examination apart, at the instance of the plaintiff, the plaintiff will 
not be permitted to cross-examine as defendant’s witness, one whom 
the defendant had declined to call and examine. 
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APPEAL from Montgomery City Court. 
Tried before Hon. THos. M. Arrinaton. 


ASSUMPSIT on two promissory notes by R. A. Nichol, sur- 
viving partner, against Patrick Toole. The case was tried 
at the fall term, 1868, of the city court, the plaintiff recov- 
ering judgment against the defendant for $520.29. The 
defendant reserved a bill of exceptions on the trial, only a 
part of which is necessary to a proper understanding of 
points decided in the case, and which is as follows: “ When 
both parties announced themselves ready for trial, a jury 
having been selected by the parties, the jury moved the 
court to have their witness sworn and sent out of the room, 
so that one could not hear the testimony of another while 
testifying, and stated to the court that he wanted all the 
witnesses that the defendant expected to introduce, to be 
then sworn, and then sent out, to which defendant replied, 
that he should require all of plaintiff's witnesses should 
also be sworn and sent out, to which plaintiff replied that 
he should introduce no witness but himself, and there- 
upon, plaintiff was sworn as a witness in his own behalf, 
and the defendant, himself, James Toole, his son, and 
Phillip O'Dwyer were sworn upon the part of defendant, 
and thereupon, and before any testimony was offered, said 
James Toole and Phillip O’Dwyer were sent out of the 
court room, so that they might not hear the examination 
of the other witnesses, and the court refused to require the 
parties to the suit to be excluded from the court-room ; all 
this was done on the motion of the plaintiff to require the 
witnesses to be put under the rule, as it was termed.” 

The bill of exceptions then gives the testimony of the 
parties, substantially as follows: Plaintiff, being on the 
stand as a witness in his own behalf, swore that the notes 
sued on were given by defendant for rent of a house in 
the city of Montgomery ; which house and lot, plaintiff 
afterwards sold to Phillip O’Dywer and James Toole, com- 
prising the firm of O’Dwyer & Toole, for $5,000 Confeder- 
ate States treasury-notes, which money was paid by James 
Toole ; said O’Dwyer had left, as he said, for Tennessee 
when money was paid, but before leaving, had informed 
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James Toole, in plaintiff's presence, that he had arranged 
with Josiah Morris to get the $5,000 to make the aforesaid 
payment ; plaintiff also swore that the rent of the house 
and lot were reasonably worth the amount of said notes ; 
that defendant took possession of said house and lot, and 
occupied the same, from 1st October, 1862, to about 6th 
of January, 1863, when said sale was made. On cross- 
examination, plaintiff swore that he negotiated the trade 
above spoken of, with James Toole and said O’Dwyer, and 
with no one else, and positively denied having any nego- 
tiation with defendant on subject of sale, or that he made 
the contract with said defendant for sale of said premises 
to defendant for $5,000, or that he agreed, in said contract, 
to surrender upon the notes sued on; that no such thing 
was spoken of during the negotiation ; that he did not 
know defendant in the negotiation ; that in first instance, 
the deed was made to Patrick Toole, instead of O'Dwyer 
& Toole, plaintiff thinking that James Toole’s name was Pat- 
rick, and that the deed was intended for James Toole, and 
was made by mistake to Patrick Toole; that a few minutes 
after the money was paid, he saw defendant and “ dunned ” 
him on the notes, and defendant refused to pay them ; 
that witness went to James Toole and told him this, and 
that while they were talking, defendant came in and abused 
his son for not getting up the notes, and to which James 
Toole replied that he knew nothing about getting up the 
notes ; that it was the first he had heard of it. 

The defendant, Toole, swore that he and plaintiff had 
some controversy about the payment of the notes sued on ; 
that they were given for rent, as stated, but that plaintiff 
had misinformed him about the condition of house when 
contract of rent was made; that house leaked badly, and 
had caused defendant to lose parts of two hogsheads of 
sugar; that afterwards defendant rented the house to one 
Levey, whom he sued for the rent, but was defeated in a 
recovery on account of the condition of house ; that plain- 
tiff proposed to sell for $5,000 Confederate States treasury- 
notes, and defendant offered to buy at that, provided rent 
notes were thrown in; that negotiations were going on 
several days; that plaintiff's proposition was accepted, 
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finally, at the store of O’Dwyer & Toole, at night, in the 
presence of James Toole, and that plaintiff and he were 
“a little merry.” Plaintiff then left on boat for Mobile, 
defendant accompanying him to the boat. While plaintiff 
was absent, defendant proposed to his son James, and his 
partner, to take the property at the $5,000, it being a good 
bargain, and the amount of money being more than de- 
fendant could conveniently invest in that way. Plaintiff 
returned in two weeks, or about that time, and pushed 
defendant for money ; plaintiff then had a deed prepared 
for him, but under the arrangement with James Toole, a 
new deed was prepared to Phillip O'Dwyer and James 
Toole, they having agreed to take the trade off defendant’s 
hands ; that the negotiations for the sale of said property 
were between plaintiff and defendant, and not with O’ Dwyer 
& Toole, and the agreement was that the notes sued on 
were to be given up; that the morning the $5,000 was 
paid, plaintiff told him that he wanted things settled, so as 
to leave on the 11 o'clock boat ; that defendant told plaintiff 
to go to his son’s store, and he would be there in a few 
minutes. Plaintiff and James Toole went to the store, and 
when defendant had got there, the $5,000 was paid, and 
notes for rent were not taken up ; that plaintiff stated that 
he did not have the notes with him, and that a good deal 
more was said about the notes ; that plaintiff denied agree- 
ing to give up the notes, and said he would have suit 
brought on them before he left the city. When the money 
was paid, O Dwyer had left for Tennessee, and the arrange- 
ment was made between defendant and James Toole, for 
O’ Dwyer & Toole to take the property ; that defendant, in 
conversation about the notes, remarked that if he ever got 
any rent out of Levey, he would feel bound to pay it over, 
but that he had never collected any rent from Levey. On 
cross-examination, defendant stated that the contract was 
for cash. This was the substance of defendant’s testi- 
mony. 

James Toole, son and witness of defendant, swore that 
he never had any negotiation with plaintiff about the sale 
of said property, but that the contract was as stated by 
his father; that if O'Dwyer had any negotiations with 
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plaintiff, that he did not know it; that witness, when his 
partner had gone to Tennessee, arranged with Morris to 
get the money, and gave defendant a check on Morris for 
the $5,000, which was paid. Directly after the payment, 
the defendant came in, and asked plaintiff to give up the 
notes if he had not done so, and that plaintiff replied, that 
“he would send them up, that he did not have them with 
him ;” that it was witness’ fault that these notes were not 
taken up; that he knew of the agreement ; that he was 
expressly instructed not to pay unless the notes were taken 
up; that the first deed was drawn to J. T. Toole and P. 
O’Dwyer, and that afterwards a new deed was made to J. 
Toole and P. O'Dwyer. ‘The witness also gave some 
testimony about the condition of the house when rented, 
and about the suit against Levey by witness, P. Toole, and 
that plaintiff's counsel in this suit, was counsel for Levey 
iu the suit of Toole against Levey. 

“The defendant then rested his defense, and offered no 
other testimony or witness. At this stage of the proceed- 
ings, and under the circumstances above set forth, and 
upon no other, the plaintiff insisted that inasmuch as de- 
fendant had, under the requisition of the court and the 
rule as to the examination of the witnesses, as before set 
forth, caused P. O'Dwyer to be sworn as a witness for 
defendant, and sent out as before shown, that the plaintiff 
had the right to call in the said O'Dwyer and put him on 
the stand as defendant’s witness, and to cross-examine him 
as such, although defendant had not put him on the stand, 
and declined todo so. The defendant denied the right 
thus insisted on by plaintiff, and objected to plaintiff 
calling said witness, O’Dwyer, as defendant’s witness, or 
putting him on the stand as defendant’s witness, or cross- 
examining him as defendant’s witness, and defendant, 
then and there, announced that he declined to make or 
use said witness, O’Dwyer, as a witness on the stand for 
for defendant; that he had not put him on the stand as a 
witness, nor asked him a single question, as a witness, nor 
would he ask or offer to ask him a question. The truth of 
this announcement was established to the satisfaction of 
the court, but upon what hereinbefore appears, and nothing 
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else, the court overruled the several objections of defend- 
ant, and allowed the plaintiff to call in said O’ Dwyer, and 
put him on the stand as a witness for defendant, to cross- 
examine him as such; to each of these several rulings, 
the defendant excepted. Under the last ruling of the 
court, excepted to as aforesaid, the defendant insisting on, 
and reserving his exceptions, the plaintiff put said witness 
on the stand, as the witness of defendant, and com- 
menced with him, by cross-examining him. The defend- 
ant did not at any time, during the trial, put a single ques- 
tion to the said O'Dwyer, or propound any interrogatory 
to him.” 

O'Dwyer testified in substance, as follows : That the first 
deed he saw had Patrick Toole, and witness’ name on it, and 
that when plaintiff showed the deed to witness, he informed 
him that witness’ partner’s name was James Toole, and that 
the deed was wrong in having Patrick Toole’s name instead 
of James’ in it; that soon afterwards witness left for Ten- 
nessee, and never saw the deed which was afterwards made 
out and delivered to his partner, conveying said premises 
to his firm, under the name of O’Dwyer & Toole, until long 
after witness’ return from Tennessee. Witness made no 
negotiation for the house and lot, but just before he left for 
Tennessee, authorized his partner, on the application of 
said partner, to act for him in making arrangements to 
raise the money ; that witness did not make any arrange- 
ment to get money ; that his partner was drinking at the 
time of these transactions ; that the last deed for property 
was dated on the day of the morning on which witness left 
for Tennessee. 

“When the plaintiff finished his cross-examination of 
said witness, O’Dwyer, said witness left the stand without 
any question having been put by defendant. ‘To this cross- 
examination the defendant objected, and the defendant 
also separately and successively objected to each divisible 
part of the testimony elicited by said cross-examination, 
but the court overruled each and every one of these objec- 
tions, and the defendant excepted to each of these rulings 
and decisions of the court.” 

The appellant now assigns as error, “ each of the rulings 
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of the court to which the defendant excepted, as shown in 
the bill of exceptions.” 


Rice, Sempte & Goipruwalre, for appellant.—1l. At the 
instance of the plaintiff, the court enforced the familiar 
rule, that the witnesses should be examined separately, 
apart from the hearing of the rest, and caused the defend- 
ant to furnish the names of the witnesses he expected to 
examine, and to have them sworn and scent out of court, 
to remain until called. The plaintiff himself was his only 
witness, as he announced at the time he applied to the 
court to enforce the rule. 

This rule as to witnesses, it is said, ig “a strong test to 
try the consistency of their account.”’—7th American edi- 
tion, 1 Starkie on Ey. 188, 189. 

According to all the authorities, when the court orders 
this rule to be enforced, neither party can, as matter of 
right, introduce any witness other than those whose names 
he gives, and who are sworn and put under the rule; 
though the court, in its discretion, may permit other wit- 
nesses to be introduced by either party. 

It is, therefore, of importance to each party, when the 
court orders this rule to be enforced, that each party 
should have sworn and put under the rule, not only the 
witnesses he knows he will be compelled to examine, not 
only the witnesses he is perfectly willing to trust, but also 
the witnesses whom he is really unwilling to trust, but to 
whose testimony he may, in the varying phases of the trial, 
be forced to resort. ‘Lhe party must do this, to preserve 
to himself the right to examine this last mentioned kind of 
witnesses, if he should need them. If he does not do this, 
theu he could not, as matter of right, call and examine 
them, however much he might find he needed their testi- 


mony. 

The foregoing views prove this proposition, that swear- 
ing a witness under said rule, as a witness whose name is 
furnished by the defendant, as one he wishes sworn and 
put under the rule, is very different from swearing a wit- 
ness and calling him to the stand for examination, by the 
defendant as his witness. 
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A defendant does not commit himself by merely putting 
a witness under the rule, as he does by “calling” a wit- 
ness ; that is, by calling him to the stand for examination. 

A defendant does not accredit a witness to any extent, 
by putting him under the rule; but he accredits him to 
some extent by calling him to the stand for examination. 

There may be some reason for depriving a defendant of 
the right to impeach a witness who has been called to the 
stand by him for examination, though he did not actually 
examine him; and, therefore, for allowing the plaintiff to 
cross-examine such witness. But there can be no reason for 
depriving a defendant of the right to impeach a witness 
who was put under the rule by him, but never called by 
him for examination, and not only called by him, but re- 
lieved by him. 

During the progress of a trial, the defendant may dis- 
cover that a witness put under the rule for him, is wholly 
unfit to be trusted in the cause ; that he is wholly corrupt, 
or that he has been guilty of ill practices in the matters 
involved in the cause. Is there any rule which forces this 
witness upon the defendant, gives the plaintiff the right to 
call him and cross-examine him as the defendant’s witness, 
and deprives the defendant of the right to cross-examine, 
or to impeach, such witness ? 

Both parties cannot possibly have the right to cross-ex- 
amine such witness, and the right to impeach such witness. 
The party having the right to cross-examine him, is the 
party who has the right to impeach him. 

Such case is altogether different from the case where a 
witness was first called by the plaintiff, and cross-examined 
by the defendant ; and afterwards was called by the de- 
fendant and cross-examined by the plaintiffi—1 Starkie on 
Evy. 187. 

‘Lhe case here now presented to the court, is simply this: 
The plaintiff called for and procured the enforcement of 
the rule for the witnesses to be sworn and excluded from 
the court, so as to have each examined apart from the oth- 
ers ; he (the plaintiff) had no witness to be sent out under 
the rule, as he was (as he said) his only witness; the de- 
fendant had three witnesses sent out under the rule; after 
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the plaintiff had testified and closed, the defendant intro- 
duced two of the witnesses he had sent out under the rule, 
and declined to examine or call the third, and closed the 
defence. Then the plaintiff claimed the right to call this 
third witness of the defendant, and to cross-examine him 
as the defendant’s witness. This was allowed by the court, 
and thus the defendant was deprived of the right to cross- 
examine this third witness, or to impeach him, though he 
had never called-him, but had declined to call him. 

Nothing so opposed to reason and justice can be law.— 
Elimaker v. Buckley, 16 Serg. & Rawle, 77 (Gibson, C. J.) 

The defendant, in this case, stands on at least as high 
ground as he would have occupied if he had actually 
“called” this third witness by mistake ; and in that case, 
the plaintiff would have had no right to cross-examine. 
Clhijord v. Hunter, 3 Car. & Payne, 16, (14 Eng. Com. Law 
Rep. 189). 

The following is in the note on page 189 of 14 Eng. Com. 
Law Rep. : “ However, it frequently happens at Guildhall, 
that counsel wil] call a witness, but before he is sworn, will 
tell him he is not wanted ; and in such cases, the person so 
called is, in point of practice, never cross-examined by the 
opposite party.”—See, also, Push v. Smith, 1 Cr. M. & R. 94. 

The plaintiff, in the present case, gained an advantage 
from the rule which he moved the court to enforce, and 
the defendant suffered a wrong therefrom, which illustrates 
the unfitness and injustice of holding the ruling of the 
court below to be a part of the law of the land. No case 
found by us holds such a ruling to be good law. The law 
of the land does not thus put the defendant in the power 
of the plaintiff. 

This rule of examining witnesses apart, was designed for 
purposes of justice. It cannot be allowed to operate, so 
as to make a compliance with it work a forfeiture of de- 
fendant’s right to cross-examine, or to impeach a witness 
only put under the rule, but never called to the stand by 
defendant. 

Any violation by the primary court of the settled prac- 
tice, is a reversible error.— Grady v. Hamr ond, 21 Ala. 427. 
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Martin & Sayre, contra.—The mode of examining a wit- 
ness rests, at all times, in the discretion of the court, and 
is not a subject of review in an appellate court.—1 Stark. 
Ev. pp. 181, 132, § 19; 1 Redfield, Greenl. § 435. 

A witness who has been called and sworn by a party, but 
not examined, may be cross-examined by the adverse party. 
1 Stark. Ev. pp. 121-2, § 18; th. p. 162, § 15; Sharswood’s 
Starkie, 190, 196; 1 Greenl. Ev. §§ 445. 447; 1 Phil. Ev. 
C. & H. note, 273-4; 2 Cowen & Hill’s notes, p. 730, note 
510, 274; 1 Phil. Ev. (8 Am. ed.) 228; Pex v. Brooks, 2 
Starkie, 472; JJoody v. Rowell, 17 Pick. 490, 468; Dickin- 
son v. Shea, 4 Esp. p. 67; Jackson v. Varick, T Cow. p. 238 ; 
2 Wend, 166, 483; Philips v. Kamer, 1 Esp. 357; Philips 
v. Amos, Esp. 909. 

The following authorities, quoted by appellant, sustains 
the position relied on by appellee.—Clifford v. Hunter, 
14 Eng. Com. Law Rep. 189; Rush v. Smith, 1 C. M. & R. 
R. 94. 

The case cited by appellants, from 16 Serg. & Rawles’ 
Reports, does controvert the general, if not uniform, course 
of decisions on this point; but is not sustained by any au- 
thority cited by the judge holding the opposite of the rule 
of law contended for by appellee ; and even this authority 
doubts the propriety of an exception in such a case. 

If, as a rule of practice, it should be held, the cross- 
examination of the witness called and sworn by the de- 
fendant, was not proper; yet the testimony of the witness, 
as shown in the bill of exceptions, was not prejudicial to 
appellant, and he can now claim no advantage in the cause, 
of an irregular practice, from which no injury resulted to 
him. 





Note by Reportrr.—The court, in the opinion first de- 
livered in this case, affirmed the judgment of the court be- 
low, citing Starkie on Evidence, pp. 196, 197; Phillips on 
Evidence, 4 Am. Ed., vol. 2, p. 899. Ata subsequent day 
of the term, a rehearing was granted, and afterwards a 
second opinion was delivered, and the former one withdrawn. 
The reporter has set out the evidence in the case at length, 
because the counsel of the parties strenuously urged “the 
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peculiar facts presented by the record” in support of their 
respective arguments. 


Rice, Sempte & Gotpruwalrte filed the following argu- 
ment in support of the petition for re-hearing : 

The doctrine which the opinion makes govern this case, 
has never before been applied to the peculiar facts pre- 
sented by this record. 

The origin of the doctrine asserted in the opinion of the 
court, seems to be two “ hasty decisions of a single judge, 
in the course of a trial,” and founded upon facts entirely 
distinguishable from these here found. These two decis- 
ions are ex v. Brook, 2 Starkie’s cases ; Phillips v. Eamer, 
1 Espinasse’s Cases, 357. 

True, the doctrine is found loosely and generally stated 
in Starkie on Ev., and Phillips on Ev., at the pages cited 
in the opinions ; but the only pretence of authority set up 
in these books, is the two cases first above cited. 

These two cases, it is believed, are not recognized as law 
in England ; it is certain, they are utterly overthrown, and 
have no authority in America. They are at war with the 
soundest principles, and are opposed to the dictates of nat- 
ural justice, in this, if in no other respect, to-wit : That by 
the doctrine they assert, an advantage in truths is given, 
and for no adequate reason, to one party over the other. 
For example, in the present case, the plaintiff insisted on 
and obtained from the court an order that the witnesses be 
put under the rule, as it is commonly called. This order 
exposed the defendant to the peril of being cut off from 
examining any person whose name he did not then and 
there give, and did not have there and then sworn, charged 
and sent out, by the court. In order to keep open to him- 
self the privilege of examining any witness, the defendant 
was compelled, by the course of the plaintiff and the court 
below, to have the witness called then and there, to be 
sworn and charged, and sent out by the court under the 
rule. And now, after the plaintiff had thus forced the de- 
fendant to have a witness sworn, charged and sent out by 
the court under the rule, and the defendant had declined 
to call that witness back into court, and to the stand, the 
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plaintiff claimed of the court below that that court should 
further force the defendant to treat that witness as his own, 
and to give to the plaintiff the right to cross-examine him 
as a witness for defendant. Is it not obvious that this 
forcing gives, in truth, to the plaintiff, an advantage over 
the defendant? Courts of justice cannot sanction any 
practice that so obviously gives either party an advantage 
over the other.— Floyd v. Bovard, 7 Watts & Serg. 76, 77; 
Eilmaker v. Buckley, 16 Serg. & Rawle, 77. 

The reasoning of Chief-Justice Gibson, in 6 Watts & 
Serg., is conclusive against the soundness or justice of any 
doctrine that would uphold the ruling of the court below 
in this case. It demonstrates that the certain result of 
such a doctrine, is to prevent a fair examination and trial, 
and to give one party the advantage over the other, con- 
trary to the uniform purpose of judicial tribunals.—Curven 
v. Connery, 5 Binney’s Rep. 488. 

The opposite doctrine (the doctrine contended for by ap- 
pellant) cannot work any injustice, cannot give any advan- 
tage to either party over the other, and does not subject 
the adverse party to any possible inconvenience or injury. 
In the language of Chief-Justice Gibson, in 6 Watts & 
Serg. 77, “ It would be better to say that each party should 
call the witness to serve his turn, and make him his own 
for the time being, than to entangle the justice of the case 
in those distinctions with which the English judges have 
surrounded it.” 

And all this is sustained in principle by the unanimous 
opinion of the supreme court of the United States, deliv- 
ered by Judge Story, in which he affirms the principle to 
be “now well established, although sometimes lost sight of 
in our loose practice at trials, that a party has no right to 
cross-examine any witness except as to facts and circum- 
stances connected with the matters stated in his direct ex- 
amination.”—The Philadelphia & Trenton R. RB. Co. v. 
Stimpson, 14 Peters, 461. 

In the present case, the right of cross-examination (if 
any existed) was created by the joint act of the court be- 
low, and the party asserting that right; by that joint act, 
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the defendant was forced to produce and have sworn every 
person that he had any idea might become material in the 
progress of the trial; the defendant did not swear the wit- 
ness and put him on the stand ; he merely had him sworn 
to be put under the rule and sent out under the charge of 
the court. He never called him back; he never put him 
on the box or on the stand. It seems clear and just, that 
the plaintiff did not, by these acts and facts, acquire a 
right to cross-examine the person never put on the stand 
or on the box by the defendant. 

The bill of exceptions explicitly states that “ all this was 
done on the motion of the plaintiff,” and also plainly shows 
that the plaintiff stated to the court that he wanted all the 
witnesses that defendant expected to introduce, to be then 
sworn and then sent out.” All this was done “on plain- 
tiffs motion.” 

lt is self-evident that this swearing and sending out of 
witnesses that defendant “expected to introduce,” is not 
equivalent to an actual introduction of the witnesses, or 
putting them on the stand, or on the box. It did not com- 
mit the defendant to introduce them, but merely gave him, 
as well as the plaintiff, permission to introduce them as the 
witnesses of whichever party might actually introduce them. 

The following is a sound and just principle, aud governs 
this case : 

“ The placing a witness under the rule, by the defendant, 
in obedience to an order obtained by the plaintiff, that the 
witnesses be put under the rule, does not create for, or give 
to, the plaintiff the right to introduce ‘ind cross-examine 
the person so put under the rule by defendant, but never 
called to the stand or box, as a witness, by defendant. 

This principle last stated, is not denied any where except 
in the ruling in the present case ; it is not denied even by 
the two English cases first above cited. ‘The court below 
went far beyond these two Euglish cases ; for in neither of 
them, was the swearing of the witness a swearing in com- 
pliance with, and in obedience to, an order of court, ob- 
tained by the adverse party, that the witnesses be put un- 
der the rule. An affirmance of the ruling of the court be- 
low, upon the peculiar facts, goes greatly beyond any de- 
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cision known, and is believed to be hurtful to the adminis- 
tration of justice fairly. 


B. F. SAFFOLD, J.—A rehearing has been had on the 
judgment of affirmance in this case. A more thorough ex- 
amination of the question at issue satisfies us that the judg- 
ment of the city court should be reversed. 

In the case of the Phil. & Trenton R. R. Co. v. Stimpson, 
(14 Peters, 448, 461,) the supreme court of the United 
States lays down this rule of cross-examination: A party 
has no right to cross-examine a witness, except as to facts 
and circumstances connected with the matters stated in his 
direct examination. If he wishes to examine him as to 
other matters, he must do so by making the witness his 
own, and calling him as such in the subsequent progress of 
the cause. To the like effect are the decisions in Floyd v. 
Bovard, 6 Watts & Serg. 75, and Ellmaker v. Buckley, 168. 
& KR. 77. 

The purpose of a cross-examination is to sift the testi- 
mony of a witness, and to try his integrity. When he has 
not been examined in chief, there can be no necessity for 
this. In the present case, the defendant’s witnesses were 
put under the rule, for examination apart, at the instance 
of the plaintiff. The defendant having concluded his evi- 
dence, without calling one of the witnesses sworn by him, 
the court allowed the plaintiff to cross-examine him as the 
witness of the defendant. In this we think there was 


error. 
The judgment is reversed, and the cause remanded. 
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REYNOLDS, Avprror, vs. TAYLOR. 


(MANDAMUS, TO COMPEL AUDITOR TO DRAW WARRANT ON TREASURER, FOR PAY- 
MENT OF SALARY OF PUBLIC OFFICER. ] 


1. Mandamus ; when lies.—A mandamus is the proper remedy to compel 
the auditor te issue his warrant on the treasurer, for the payment of 
the salary of public officers, 

2. Salary of public officer ; when annual appropriation, not necessary to au- 
thorize payment of.—If the salary of a public officer is fixed, and the 
times of payment prescribed by law, no special annual appropriation is 
necessary to authorize the auditor to issne his warrant for its payment. 

3. Rebel legislature; what acts of, are valid and subsisting laws of this State. 
Sach acts of the rebel lezislature as are not in conflict with the con- 
stitution and laws of the United States, or the constitution of this State, 
and not inconsistent with the changed and altered state of our institu- 
tions, (although passed by an unlawful legislature,) having been 
adopted into the Revised Code by the legislature of the present gov- 
ernment, since its restoration, and declared to be in full force and ef- 
fect, the courts are bound to conform to the will of the legislative de- 
partment of the government, and to recognize them as valid and sub- 
sisting laws of this State. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. Jamés Q. Smiru. 


THIS was an appeal, by R. M. Reynolds, auditor, &c., 
from a peremptory mandamus, issued to him by the cireuit 
court of Montgomery, commanding him to draw his war- 
rant on the State treasurer for the balance of salary due 
H. L. Taylor, late marshal of the supreme court, and ex 
oficio librarian, &c. The facts upon which the case turns, 
are fully set out in the opinion of the court. 


JosHuA Morse, Attorney General, for appellant.—The 
petition is demurrable, because it does not show that the 
petitioner took all the legal steps, and complied with all the 
requisitions of law, necessary to entitle him to have his 
claims audited, and to entitle him to a warrant for the 
money. The petitioner must bring himself within the 





























JUNE TERM, 1869. 421 


Reynolds, Auditor, v. Taylor. 











strictest rules of law, to entitle him to relief, by an order of 
the court, against a co-ordinate branch of the government. 
Revised Code, §§ 414, (7th par.) 418, 421, 4436. 

2d. Because it does not show that an appropriation has 
been made by law for the payment of this claim, at the 
rate charged by the complainant, that is, for the fiscal year 
ending September 30, 1868.—Constitution, article 4, § 31; 
Act of Assembly, August, 1568, and the act making appro- 
priations for the year ending September 30, 1868, passed 
February, 1867; see Pamphlet Acts. 

3d. Because there is no law authorizing the payment of 
this claim. The government, under which and by which 
the salary of $2,000 was fixed, was not even a de-facto gov- 
ernment, and its laws, therefore, have no effect.— Coleman 
v. Chisholm, in manuscript ; see opinions in case of Rag- 
land v. The State. 

Special plea and amendment of answers, showing—I1st. 
That no appropriation has been made; 2d. The plea to 
show that the men who passed the law of 1864 did not take 
an oath to support the constitution of the United States, as 
required by the constitution of Alabama, as it was before 
the war, and they were, therefore, not a legal body of men 

The petitioner must show that he complied with the con- 
stitution of Alabama, by taking the official oath of office. 

The act making the appropriation of $1,000, as the pay 
of the marshal, operates the repeal of the section giving 
him $2,000. 

If the act had increased the salary, it would not have 
been repugnant, and both acts could stand; but it dimin- 
ishes the salary, and therefore repeals the previous act. 


S. F. Rice, and E. Puetan, for appellee.—The marshal of 
the supreme court is appointed by the judges of the court, 
and is ex officio librarian.—Revised Code, $$ 670, 671; see, 
also, $$ 673, 674. 

Section 65 is as follows: “The annual salary of such 
marshal is two thousand dollars.” This was the law of the 
State of Alabama when Mr. Taylor was appointed marshal 
of the supreme court, on the 8th day of January, 1867, and 
continued to be the law of the State up to the time he 
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ceased to be marshal, on the 2ist July, 1868, and continues 
to be the law of the State to the present day, having never 
been changed or modified in any manner; the Revised Code 
having been adopted as the law of the present government 
by act of 1868. 

Section 210 of the Revised Code provides, “ that the sal- 
aries of all officers are payable on the last day of each 
month.” 

The duties of the comptroller, or auditor, are found in 
article 1, chapter 1, page 160, Revised Code. 

1. The point most relied on by the attorney-general, in 
his argument to the court below, will have to be abandoned, 
since the promulgation of the able opinion of Chief- Justice 
Peck, delivered upon the motion in the Hoffman-Stouden- 
mire case, at the present term. The point was, that the 
petitioner was an officer of a government not recognized by 
the present government of Alabama, having been appointed 
to the office of marshal by Judges Walker, Byrd and Judge, 
who were not judges of the supreme court of Alabama. 
The opinion above referred to, holds adversely to the view 
taken by the attorney-general in the court below, and set- 
tles this point. 

2. The second ground relied on by the appellant, to de- 
feat the claim of the appellee, is, that there is no appropri- 
ation by law to pay said petitioner his salary of two thou- 
sand dollars annually. By the appropriation acts of 1865- 
6, and 1866-7, (Sess. Acts, 1865-6, p. 78 ; 1866-7, p. 640,) 
only one thousand dollars was appropriated to pay the sal- 
ary of the marshal of the supreme court. It is to be pre- 
sumed that “one thousand dollars” was inserted in these 
acts by mistake, for it would be unreasonable to suppose 
that the legislature would fix an ofticer’s salary at $2,000, 
and strive to prevent him from receiving his just reward for 
his services by such an evasive course. It was a mistake, 
and nothing more; such a mistake as occurs annually in 
legislative bodies, especially in the appropriation bills, 
which, being passed on the last day of the session, do not 
receive that careful attention the other bills do. This was 
the ground upon which Mr. Chisholm, the former comp- 
troller, based his refusal to pay Mr. Taylor his salary of 
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two thousand dollars per annum; and he supposed he was 
authorized to take this position by the clause of the con- 
stitution, article 4, § 37, Revised Code, 39, which is as fol- 
lows: ‘No money shall be drawn from the treasury, but 
in pursuance of an appropriation made by law.” * * * 
A similar clause is found in the constitution of 1819, and 
of 1867, and also in the constitution of the United States, 
This is one of the grounds upon which the auditor refuses 
to audit and adjust the claim of the petitioner. 

We contend that there was “an appropriation made by 
law” to pay the salary of Mr. Taylor. The law says, “ the 
annual salary of such marshal is two thousand dollars,” 
and that it is payable on the last day of the month; there 
is no ambiguity or doubt as to the intention of the legisla- 
ture. “ What could have been the purpose of the clause 
in the constitution to which we have referred? It was ob- 
viously inserted to prevent the expenditure of the people’s 
treasure, without their consent, either as expressed by them- 
selves, in the organic law, or by their representatives, in 
constitutional acts of legislation. To use the language of 
Justice Story, (3 vol. Com. on Con. § 1842,) its purpose is 
to secure regularity, punctuality and fidelity in the disburse- 
ments of the public money; and as said by Judge Tucker, 
in his Commentaries, (l Tucker’s Bla. Appendix, 362): “All 
the expenses of government being paid by the people, it is 
the right of the people not only not to be taxed without 
their own consent, or that of their representatives, freely 
chosen, but also to be actually consulted upon the disposal 
of the money.” ‘These being the purposes and objects of 
the clause, the question is, have the people given their con- 
sent to the payment of the salary of the marshal? That 
they have done so, is palpably manifest. They have said, 
“the annual salary of such marshal is two thousand dol- 
lars.” It is impossible for human language to be less am- 
biguous. The people, by a constitutional act of their legis- 
lature, have given their consent that the marshal of the 
supreme court is to receive an annual salary of two thou- 
sand dollars. How is their will obeyed, if it be within the 
power of the comptroller, or any one else, to withhold it 
from caprice, unfaithfulness to duty, or from mistaken judg- 
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ment? ‘To allow of such a power in that officer, would be 
to put him above the law. It would be to invest him with 
authority to annul the legislative will; in fact, to stop the 
wheels of government, and reduce things to the wildest 
confusion. The law has said the officer’s “ annual salary 
is two thousand dollars,” and this expression of the legis- 
lative will is not to be nullified by the mere ipse dixit of a 
mere ministerial officer ; for such and none other is the 
comptroller.” 

The above quotation is taken, with some slight changes 
to suit the case in hand, from the able opinion of Chief- 
Justice LeGrand, delivered in the case of Philip Francis 
Thomas, Comptroller, v. J. S. Owens, Treasurer, 4 Maryland 
Rep. 189. 

The question, whether it required an appropriation by 
the legislature to authorize the payment of a salaried ofti- 
cer, whose salary was fixed by the constitution, was ably 
argued and decided. One of the head-notes to said case 
is as follows: “The constitution proprio vigore makes the 
appropriation for the payment of the salaries fixed in it, 
by declaring the amount “shall” be “received” by the 
particular officer; this is an appropriation by law, by the 
supreme law of the State, and no legislative act making ap- 
propriations for such salaries is necessary.” 

But this question has long been settled in this State. In 
the case of Nichols v. Comptroller, (4 Stew. & P. 157,) the 
point arose and was decided. This has been the law of 
the State for now over thirty-five years, and has been a 
guide to the comptroller for that great period of time. 

The court in that case say: “It is conceded, that no 
money can be drawn from the treasury but in pursuance of 
an appropriation made by law; but it is not necessary that 
there should be an act passed annually for the appropria- 
tion. If there is a general law fixing the salary, requiring 
it to be paid at the treasury annually, or quarter-annually, 
this is sufficient.” 

This is “all fours” with the case at bar, here there is a 
general law fixing the salary, and requiring it to be paid on 
the last day of each month. 

The judgment of the court below will have to be affirmed, 
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or the case of Nichols v. Comptroller, supra, will have to be 
overruled. It has been too long the law of the common- 
wealth for this to be done now, founded as it is in the sound- 
est reason and authority. 

The principle has been so well settled in this State, that 
a mandamus will lie in such a case as the one at bar, that 
we have thought it useless to cite authorities to sustain the 
point. 

3. The law of the State gave Mr. Taylor $2,000 annual 
salary. This was a contract on the part of the State, and 
was a guarantee that that amount should be paid its ser- 
vant and employee. 

Suppose a corporation should employ an officer, and con- 
tract to pay him an annual salary of $2,000, to be paid at 
the end of each month, and when this officer demands his 
salary, he is told by the auditor of the company that the 
company has only appropriated $1,000 to pay his salary, 
and that he must receive that amount or starve. Would 
this be upheld by the courts? If so, the head-note would 
be about thus: A company employs B as conductor, and 
agrees to pay him an annual salary of $2,000, payable 
monthly ; the company only appropriate $1,000 to pay B's 
salary,——/e/d, that B can only receive $1,000. 

The proposition needs only to be stated to show its ab- 
surdity. 

In prescribing the duties of the comptroller, (now called 
auditor,) the Revised Code makes a clear distinction be- 
tween “the accounts of public officers” and “the claims” 
of persons, or mere unofticial individuals, “ against the 
State.” 

As to the former, the duty of the auditor is, to “ audit 
and adjust ;” as to the latter, his duty is to “examine and 
adjust.” — Revised Code, § 414, par. 6-7. As to the former, 
no aflidavit or oath is, or ever has been, required, either in 
law or in fuct; as to the latter, an aflidavit is required.— 
Revised Code, § 421. 

If an oath or aflidavit can be required of any public offi- 
cer, it can be required of every public officer—governor, 
supreme and circuit court judges, chancellors, &c. This is 
unheard of: Besides, there is no reason for it ; because by 

















426 FORTY-THIRD ALABAMA. 


Reynolds, Auditor, v. Taylor. 








public law, of which the auditor is charged with knowledge, 
the rate of the compensation is fixed ; and as he must audit 
and adjust all such accounts, he is charged by law with 
knowing, from his books and acts, what is paid, and what 
unpaid. 

We respectfully submit that ten per cent. damages ought 
to be awarded on the aflirmance. The law seems to us 
clear to that effect. 

Where the express requisition is, that a certain propor- 
tion of each house, (say two-thirds) voting by yeas and 
nays, is essential to the passage of a bill, the failure to 
show that the yeas and nays were taken is a fatal objection 
to the bill. 

But where the requisition is no more than that a certain 
proportion of each house is required to pass the bill, if the 
journal of each house shows that the bill passed, the courts 
are bound to indulge the presumption, that the required 
number of each house voted for the bill; otherwise, the 
journal would be false ; for if that number did not vote for 
it, the truth would be that it did not pass. In such ease, 
the maxim, “ rife esse acta omnia presumuntur,” applies with 
full force, as it always must apply to sworn public officers, 
in the absence of an imperious exclusion of it, by an ex- 
plicit provision. 

The journal of each house shows that the bill “ to con- 
tinue in force certain laws,” passed each house.—Senate 
Journal, 1868, pp. 52, 5:3; House Journal, 1868, p. 59. 

Neither the ordinance of 1867, numbered 35, (Pamphlet 
Acts, 1868, p. 183,) nor the constitution, makes a vote by 
yeas and nays essential to the repeal of an ordinance. 

Hence, the act entitled “ An act to continue in force cer- 
tain laws,” approved July 29, 1868, (Pamph. Acts of 1868, 
p-. 7,) repeals said ordinance numbered 39, and made ten 
per cent. the rule of damages on the affirmance of a judg- 
ment by the supreme court, which had been superseded.— 
Revised Code, § 3500; Pamph. Acts, 1868, p. 410. Espe- 
cially as to appeals with svpersedeas, like the present, which 
were never authorized until long after the Revised Code 
had been thus adopted.— Fr parte Floyd, 40 Ala. 116. 

This last cited case establishes, that until the act set 
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forth in Pamph. Acts of 1868, p. 410, was passed, the au- 
ditor could not have appealed and superseded the judgment 
in this case ; for until that act, there was no law authorizing 
any such appeal and supersedeas. 

The damages are given because of the supersedeas—the 
delay it occasions.—Craw/ord v. Hines, 2 Ala. 581. 


PECK, C. J.—The record in this case shows that the ap- 
pellee, on the 8th day of January, 1867, was duly and le- 
gally appointed marshal of the supreme court of Alabama, 
and was, by virtue of said appointment, ex officio librarian 
of the State and supreme court libraries. 

The record further shows that he was a person compe- 
tent to be so appointed, and to hold and enjoy said office ; 
that he qualified, took the oath, and gave the bond required 
by law, and on the said 5th day of January, 1867, entered 
upon the discharge of the duties of his said office, and 
from that day, and until, and up to the 21st day of July, 
1868, and including that day, performed the duties of said 
oflice. 

The record also shows that during that period, he had 
been paid by the treasurer of the State, on the warrants of 
the late comptroller, and the present auditor of the State, 
the said R. M. Reynolds, on account of his annual salary, 
the sum of fifteen hundred and thirty-four dollars and 
eighty-nine cents; that these warrants were drawn as 
aforesaid, estimating his salary at the sum of one thousand 
dollars annually, and no more; that appellee, when said 
warrants were drawn, claimed that he was legally entitled 
to a salary, as such marshal and librarian, of two thousand 
dollars annually, instead of one thousand dollars, and that 
he had requested said comptroller and auditor to draw 
their warrants accordingly, but they had refused to do so; 
that he had received the warrants so drawn, as aforesaid, 
under protest, and without in any manner waiving his 
right to be paid the entire amount of the salary, claimed 
by him as aforesaid. 

The record also further shows that, estimating the salary 
of said appellee at the sum of two, instead of one, thou- 
sand dollars annually, he was entitled to receive, in addi- 
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tion to the amount already received, &c., as aforesaid, the 
sum of fifteen hundred and thirty-four dollars and eighty- 
nine cents; and that, to-wit, in the latter part of January, 
of this present year, 1869, said appellee had demanded of 
appellant, the said R. M. Reynolds, auditor, &c., as afore- 
said, to audit and adjust his account for salary or compen- 
sation, due to him as marshal and librarian, &c., as afore- 
said, and also demanded of him a warrant on the treasurer 
of the State, for the payment of the same. The auditor 
refused to do this, and thereupon appellee filed his petition 
in the circuit court of Montgomery county, in which the 
foregoing facts were stated, with others not necessary here 
to be set forth, and prayed that the writ of mandamus, or 
other appropriate writ, be issued, or the proper order be 
made, to compel the said auditor, said R. M. Reynolds, to 
audit and adjust petitioner’s account for salary or ecmpen- 
sation, as marshal, &c., as aforesaid, and to issue his war- 
rant on the treasurer of the State of Alabama, in favor of 
petitioner, for the amount of compensation or salary to 
which he was entitled by the laws of the State. Upon the 
facts therein alleged and set forth, he also prayed for 
every other order or writ, or process, and for all other re- 
lief to which he was entitled, &e. 

Upon the filing of said petition, the said court ordered 
that a rule issue to the said R. M. Reynolds, auditor, &e., 
as aforesaid, citing and requiring him to appear before the 
said court on the fourth day of February, 1869, to show 
cause why a mandamus should not be issued, as prayed for 








in said petition. This rule was duly served on said audi- 
tor, and returned to said court. 

To this rule, the said auditor, by the attorney-general, 
appeared and filed his demurrer. No grounds for the 
said demurrer appear in the transcript, though it is stated, 
they were filed and made a part of the record. The tran- 
script states that it was agreed, if the demurrer was over- 
ruled, final judgment was to be rendered against said audi- 
it tor by the court, reserving to him, in that event, the right 
if to appeal to the supreme court. The petitioner joined in 
f this demurrer. 

The transcript sets out an answer of the said auditor, in 
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the words following, to-wit: “‘ For answer to the foregoing 
petition, the auditor, R. M. Reynolds, denies the legality 
and validity of the claim set up by the petition. There is 
no law, in his opinion, authorizing payment of the same, 
and the precedents established in this office do not war- 
rant the payment thereof. 

“The fact of the appointment of the petitioner, by Judges 
Walker, Byrd and Judge, as marshal and librarian, and his 
services as such, and the former payments to him, and the 
refusal of the auditor to issue a warrant for the claims, are 
admitted to be true, as they are alleged in the petition. 

(Signed,) R. M. Reynoxps.” 


No notice seems to have been taken of this answer in 
the further proceedings of this case. 

The demurrer to said petition was overruled, and a per- 
emptory mandamus ordered to be, and was, issued, com- 
manding the said auditor, said R. M. Reynolds, to draw 
his warrant on the treasurer in favor of said petitioner, 
said appellee, for whatever sum remained due to him, as 
marshal and librarian, as alleged in his petition, from the 
said 8th day of January, 1867, to and including the 21st 
day of July, 1868, computing petitioner’s salary for that 
period, at the rate of two thousand dollars per annum ; 
and it was also ordered that said petitioner recover of said 
R. M. Reynolds the costs in that behalf expended, &e. 

On this final order and judgment of the court, the said 
auditor has appealed to this court. He excepted to the 
judgment of the court, and a bill of exceptions was signed 
and sealed at his instance, merely setting out the matters 
before admitted, «ce. 

The errors assigned are—Ist. The court erred in over- 
ruling the demurrer to the petition. 

2d. The court erred in rendering judgment, and direct- 
ing a peremptory mandamus to issue against the auditor. 

Section 2656 of the Revised Code says: ‘ No demurrer 
in pleading can be allowed, but to matter of substance, 
which the party demurring specifies, and no objection can 
be taken or allowed which is not distinctly stated in the 
demurrer.” 











430 FORTY-THIRD ALABAMA. 


Reynolds, Auditor, v. Taylor. 











The error assigned upon the overruling of the demurrer 
cannot properly be considered, because no objection, for 
either matter of substance, or form even, is specified ; and 
no objection can be allowed which is not stated in the de- 
murrer. We have, notwithstanding, examined the petition d 
carefully, and are unable to discover any substantial ob- 
jection to it. If any such objection appeared, we would 
give the appellant the benefit of it, considering the cireum- 
stances of the case, and the character of the proceedings. 

The attorney-general, for the appellant, insists, that the 
appellee is not entitled to the relief he seeks, unless he has 
complied with all the requisitions of the law, necessary to 
have his claim audited, and a warrant on the treasurer for 
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the payment of the same, and he refers to the 7th part of 
i section 414 of the Revised Code, and also to section 4436. 
i! The 7th part of section 414 makes it the duty of the comp- 


i troller (the auditor now) to examine and adjust the claims 
fH of all persons against the State, where provision for payment 
H thereof has been made by law. This manifestly refers to 
special claims against the State, and does not refer to the 
salaries of public officers, where not only the amount, but 
the time of payment is determined by the general law ; 
and section 4436 refers to the allowance of special claims 
against the State, by the legislature, and the evidence to be | 
required in such cases. 
i 2. He insists that the application of appellee should be | 
1a denied, because it is not shown that an appropriation had 
if been made to pay his salary, as marshal, &c., at the sum 
) & claimed by him ; but that appropriations had been made to 

| pay him one thousand dollars salary per annum only, and } 
not two thousand dollars as claimed. We know that the 
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| general appropriation acts of 1866 and 1867, appropriated 
| one thousand dollars only, for the payment of the salary 
a of the marshal of the supreme court. This objection is 


sufficiently answered, by a decision of this court, made 
more than thirty years ago. In the case of Nichols v. The 
Comptroller, 4 Stewart & Porter, 154, it. is decided, that in 
ti order to authorize the comptroller to issue his warrant on 
1 the treasury, for the amount of a salary, it is not necessary 
if that there should be a special annual appropriation by act “ 
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of the legislature, where there is a general law fixing the 
amount of the salary, and prescribing its payment at par- 
ticular periods.” 

We are not aware that this decision has been doubted 
from that day to the present time. It is, therefore, the law 
of this court. That case also decides that a mandamus lies 
against an officer of the executive department, to compel 
the performance of his duty. It also decides that a man- 
damus will go to the comptroller of public accounts, to 
compel the issuance of a warrant on the treasury, where 
the right to such warrant is clear, and no other remedy is 
provided. Is the right of the appellee in this case clear? 
Was he, as marshal of this court, and librarian ex officio, of 
the libraries of the State, and of this court, entitled to a 
salary of two thousand dollars annually, instead of one? 
If so, then it was, and is, the duty of the comptroller and 
auditor to issue warrants on the treasurer accordingly. 

Section 670 of the Revised Code says, a marshal of the 
supreme court must be appointed by the judges of said 
court, and section 675 declares “‘ the annual salary of such 
marshal is two thousand dollars ;” and, further, section 210 
says: “ The salaries of all officers are payable on the last 
day of each month ;” that is, the salaries of all public offi- 
cers are ptyable monthly. 

But it is insisted, on behalf of the appellant, that “the 
government under which, and by which, the salary of two 
thousand dollars was fixed, was not even a de-/acto govern- 
ment, and its laws, therefore, have no effect ;” that is, that 
section 675 of the Revised Code was passed by the legis- 
lature of the rebel government, in the year 1864, during 
the flagrancy of the late rebellion, and, therefore, has no 
legal validity, and the case of Chisholm, Comptroller, de., v. 
Augustus A. Coleman, is referred to. That decision was 
made after mature consideration, and we are entirely satis- 
fied with it, but we do not see what influence it can have 
on this case. In that case, we held, “That the so-called 
Confederate government, and the rebel government, in the 
State of Alabama, were neither of them, in the legal proper 
sense, de-facto governments, during the late rebellion.” 
We also held said governments to be rebel governments— 
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governments in hostility to the government of the United 
States—consequently, the legislature in this State, during 
the existence of the rebellion, was an unlawful legislature, 
and its acts unlawful acts, and must so be regarded by the 
courts of the lawful State government, since its restoration 
and reconstruction. Yet, it does not follow, that the legis- 
lature of this State, after its restoration, may not adopt and 
give validity to such of the legislative acts of said unlaw- 
ful government, as are not in conflict withthe constitution 
and laws of the United States, or the constitution of this 
State, and are not inconsistent with the changed and altered 
condition of our institutions. 

Such we understand to be the view taken of this question 
by the supreme court of the United States, in the case of 
the State of Texas v. Chiles. In that case, Chief-Justice 
Chase, in speaking of an act of the legislature of the State 
of Texas, during the rebellion, repealing an act of said 
State, passed before the rebellion, prescribing the manner 
in which certain government bonds belonging to said State, 
might be disposed of, says: “ The legislature of Texas, at 
the time of the repeal, constituted one of the departments 
of a State governent, established in hostility to the consti- 
tution of the United States. It can not be regarded, there- 
fore, in the courts of the United States, as a lawful legis- 
lature, or, its acts as lawful acts. And, yet, it is a histori- 
cal fact, that the government of Texas, then in full control 
of the State, was its only actual government ; and certainly, 
if Texas had been a separate State, and not one of the 
United States, the new government having displaced the 
regular authority, and having established itself in the cus- 
tomary seats of power, in the exercise of the ordinary 
functions of administration, would have constituted, in the 
strictest sense of the words, a de-facto government, and its 
acts during the period of its existence, as such, would be 
effectual, and almost in all respects valid ; and, to some 
extent, this is true of the actual government of Texas, 
though unlawful and revolutionary as to the United States.” 

The chief-justice proceeds further to say, “It is not 
necessary to attempt any exact definitions, within which 
the act of such a State government must be treated as valid 
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or invalid. It may be said, perhaps, with sufficient ac- 
caracy, that acts necessary to peace and good order among 
citizens—such, for example, as acts, sanctioning and pro- 
tecting marriage, and the domestic relations, governing the 
course of descent, regulating the conveyance and transfer 
of property, real and personal, and providing remedies for 
injuries to person and estate, and other similar acts which 
would be valid, if emanating from a lawful government, 
must be regarded in general, as valid, when proceeding 
from the actual, though unlawful government; and that 
acts in furtherance or support of rebellion against the 
United States, or intended to defraud the just rights of 
citizens, and other acts of like nature, must, in general, be 
regarded as invalid and void.” 

This we think a very wise and just view of this embar- 
rassing question ; and this is substantially the view that 
has been taken of it by the State of Alabama. The legis- 
lature, the political department of the State, has adopted 
and given validity to such of the acts of the legislature of 
the rebel government, as are not in conflict with either the 
constitution of the United States, or of this State, or in- 
consistent with the changed and altered condition of the 
country. This has been done by embracing them in the 

revised Code of the State, and, then, by direct enactment, 
after the adoption of the said Code. By an act entitled “An 
act to continue in force certain laws,” approved July the 
29th, 1868, it is enacted, “ That all laws and parts of laws 
of the Revised Code of Alabama, except such as conflict 
with the constitution of the United States, or the constitu- 
tion of this State, be and the same are hereby declared to 
be in full force and effect, until repealed by this or some 
succeeding legislature.” 

The laws embraced in the Revised Code, consist of laws 
that were in the old Code, laws passed during the rebellion, 
and laws passed since the rebellion and before the said 
Code was finally completed and adopted, and all alike, with 
the exception of those in conflict with the constitution and 
laws of the United States, or the constitution of this State, 
are declared to be in full force and effect. 

28 
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This adoption being the act of the political department 
of the government, the legislature, the courts, we hold, are 
bound to conform to it. 

If these views are correct, as we believe them to be, it 
follows, that the salary of the marshal of this court, during 
the period the appellee held the office, was two thousand 
dollars, for, so it is expressly declared by said section 675 
of the Revised Code; and it makes no difference that it 
was embraced in an act passed by the legislature of the 
rebel government; being embraced in the said Code, and 
adopted, as we have shown, by the present State govern- 
ment, it is as valid as any other section in the Code. 

Therefore, the appellee having received only half of the 
salary to which he was entitled, and the auditor having 
refused, although requested, to draw his warrant for the 
payment of the remainder, the court below decided right 
in directing a peremptory mandamus to issue. 

Let the judgment of the court below be affirmed, at the 
appellant’s costs. 





RAY vs. THOMPSON, Apw’r. 


[BILL IN EQUITY BY JUDGMENT CREDITOR, TO SET UP AND ENFORCE A LIEN ®N 
THE LANDS OF THE ESTATE OF A DECEASED AND INSOLVENT DEBTOR. ] 


1. Liens of judgments, §c., given by enactment of 10th of December, 1861 ; 
how far repealed by adoption of the Revised Code.—The liens of judg- 
ments, decrees, and forfeited bonds, given by the enactment of Decem- 
ber, 1861, are repealed by the adoption of the Revised Code, except so 
far as the same are preserved and re-enacted in this Code. 

2. Lien of judgment defined ; how may be taken away.—The lien of a judg- 
ment is a qualified right, given by law, and it may be taken away by 
law ; and when the law is repealed, upon which the lien depends, the 
lien is destroyed by the repeal, unless excepted out of it. 

3. Claims at law in contra-distinction to equitable claims, against decedent's 
estale ; what subject to.— All claims at law, in contra-distinction to equi- 
table claims, against a decedent's estate, except preferred claims, stand 
upon the same footing, and are ail subject to be barred by failure to 
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present them to the representative, as required by law, or by the 
statute of non-claim, upon the insolvency of such estate. 

4. Insolvency of decedent's estate; lien of judgment, how affected by.—By 
the insolvency of a decedent's estate, legally ascertained, the lien of a 
judgment created by law against such estate, is dissolved. 

5. Same.—The effect of a decree of insolvency, in such a case, is to 

transfer to the court of probate the exclusive jurisdiction of all claims 
against such estate, and upon final settlement of such insolvent estate, 
the court has full power to adjust them, when they are merely demands 
at law. 

Same; bill in chancery after insolvency, to enforce lien of judgment at 
law, devoid of equity.—A bill in chancery, filed to enforce the lien of a 
judgment at law merely, after the death of the defendant therein and 
the insolvency of his estate, is devoid of equity. 

. ‘det to regulate judicial proceedings,” approved December 10th, 1861 ; 
invalidity of.—The act of the rebel general assembly, known as an act 
to regulate judicial proceedings, and purporting to have been approved 
on the 10th day ef December, 1861, is invalid ; because it was passed 
by a legislature which “constituted one of the departments of a State 
government established in hostility to the constitution of the United 
States ; and it has not been re-enacted or adopted by the rightful gov- 
ernment of the State, since its restoration to the Union.” (Per 
PETERS, J.) 

8. Same.—Said act is also invalid, because it shows on its face that it was 
made with a view to force the circulation of the ‘‘bonds and treasury- 
notes of the so-called Confederate States of America” upon the peo- 
ple of this State, for the purpose of aiding the prosecution of the war 
of the late rebellion against the government of the United States. 
(Per PETERS, J.) 

9. Q@uere?— Can the judgments of the courts of the rebel government of 
the State of Alabama be made valid, as judgments, by the legislature of 
the rightful State government, after its restoration to the Union? (Per 
Perens, J.) 


a) 


~) 


AppEAL from the Chancery Court of Macon. 
Heard before the Hon. N. W. Cocke. 


Tuis was a bill in equity, filed by a judgment creditor, to 
set upon and enforce a lien upon the lands of a deceased 
debtor, whose estate had only been duly declared insol- 
vent. 

The facts upon which this case turns, are the following: 
Ray, the appellant, on the 12th September, 1863, obtained 
judgment against H. H. Hicks, in the Macon cireuit court, 
in this State, for $2,000 debt, and $266 interest and costs 
of suit. Execution was issued thereon, on the 12th Oc- 
tober, 1863, for interest and costs due on said judgment, 
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which was delivered on the 13th of October, 1863, to the 
sheriff of said county. The sheriff kept this execution till 
March the 12th, 1864, and then returned it, indorsed “ Re- 
turned by order of the plaintiff's attorney, this 2d March, 
1864.” No part of said judgment has ever been paid, and 
it remains in full force and unsatisfied. Shortly after said 
execution was returned, said Hicks died in said county of 
Macon, leaving a will, which was proven and admitted to 
record, and letters of administration on his estate were 
granted to Benjamin Thompson, the appellee. On several 
occasions Thompson promised to pay and satisfy said 
judgment, but wholly failed to do so. At the date of the 
rendition of said judgment, Hicks owned and possessed 
the tract of land named in the bill, containing 2,2%1 25-100 
acres, and he continued seized thereof up to his death. 
The bill alleges that said judgment was a lien on said 
lands, and asks that the same be enforced by decree of the 
court. The widow and children, and administrator of 
Hicks, are made parties defendant to the bill. 

The answer of the administrator and proofs show tbat 
Hicks’ estate had been duly declared insolvent. The 
answer also interposes a demurrer to the bill for want of 
equity, and a plea that said judgment had not been filed as 
a claim against an insolvent estate, and that it was conse- 
quently barred. It does not appear that said judgment 
had ever been presented to said administrator, or filed in 
the cffice of the probate judge, as required by law. Upon 
the hearing, the chancellor dismissed the bill and taxed the 
complainant, Ray, with the costs. And Ray now brings 
the case to this court, and assigns the decree of the 
chancellor for error. 








Cuitton & THortnaToN, for appellee.—1. The judgment 
in this case was rendered after the passage of the act of 
10th of October, 1861, by the Ist section of which act, it 
is provided * * * that “all judgments rendered here- 
after * * shall be liens on all the property of the 
parties against whom such judgments have been, or shall 
be rendered, which is now subject to levy and sale, except 
the crops of such parties, and such property as is con- 
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sumable in its use, including every description of live 
stock. And no lien of any judgment, decree, or forfeited 
bond, shall be lost or impaired by the death of the party 
bound thereby, after the approval of this act, nor by the 
insolvency of his or her estate.’—See Acts of 2d Called 
Session, p. 33. 

Ray having obtained said judgment against Hicks on a 
debt due for borrowed money before the war, being denied 
the privilege of collecting it by the legislation pending 
the war, reposed upon this statute. Hicks, in the mean- 
time died, and his estate was deemed amply sufficient to 
pay the debt, and the plaintiff, Ray, filed his bill to assert 
his lien given by the statute, which declared such lien 
should not be lost or impaired by the death or insolvency 
of his estate. After the bill was filed, Hicks’ estate was 
declared insolvent, which was set up as a defense by 
amended answer, and the plaintiff, Ray, relying on the 
statutory lien, which was not, as declared by solemn legisla- 
tive guaranty, to be “ lost orimpaired by the death of the 
party bound thereby, or by the insolvency of his estate,” 
did not prove his judgment in the probate court as against 
said insolvent estate, and thus come into said court for a 
pro rata distribution of his effects, but reposed on his lien 
and the remedy he had adopted for its enforcement in the 
chancery court. 

But the chancellor held that though the statute confer- 
ring the lien was in fall force as to said judgment, (the 
court will see that the lien has been preserved by all sub- 
sequent legislation), yet the failure of Ray to prove his 
judgment, as a demand against said insolvent estate, was 
an extinguishment of his debt, and dismissed his bill. 

This decree, we most earnestly contend, was wrong, and 
we insist that Ray was not bound to go into the probate 
court, and that as to claims, situated as this was, no pre- 
sentation was necessary, and that the law requiring the 
presentation and proof of claims as against insolvent 
estates, was, by the statute above quoted, so modified as 
to make judgments like this, an exception to the general 
law. 

We know, as a historical fact, that the Confederate 
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States forced parties, whether willing or unwilling, to en- 
gage inthe military service. They were taken from their 
homes, nolens volens, and they could not be here to make 
affidavits and proof as to their claims, nor to protect their 
interest. In this condition of things, it was certainly just 
to them to say, that their judgments should be a lien, that 
this lien should not be lost or impaired, though the de- 
fendant should die, nor should it be lost or impaired though 
his estate should prove insolvent. There was nothing 
wrong, nothing unconstitutional in this, but every consid- 
eration of justice and public policy for sustaining such a 
measure. 

Now, the bill is filed to enforce the judgment lien against 
the land of the defendant, which land we could have sold 
under execution before the party defendant died, but this 
privilege was denied us, and the guaranty of the lien given 
in lieu thereof. It may be that this denial was unconsti- 
tutional, but it serves to show the intention of the legisla- 
ture, and practically it had the effect to throw us entirely 
upon our lien. And now, when we attempt to enforce 
it, we are told our remedy is lost by not going into the 
probate court and proving our judgment. 

If we had gone into that court and proved our claim, 
what would have been the result? The law required that 
our claim, so proved, should be docketed, and stand for 
contestation or allowance with other claims against the 
estate. All we could have gotten would have been our 
pro rata share of whatever the estate would have sold for, 
and we would necessarily have abandoned our lien. As 
an indispensable pre-requisite to the settlement of the in- 
solvent estate, the land to which, under the statute, our 
lien attached, must have been sold by the administrator of 
the insolvent estate of Hicks, and thus, our lien would 
have been given up; it would thus not only have been 
“impaired” but absolutely “lost,” and we should have 
been turned round to our pro vata share of the proceeds of 
the land. The probate court could not regard our lien. 
Its duties are defined and limited to a pro rata distribu- 
tion.—See opinion delivered by Judge Peters, 20th Janu- 
ary, 1869. 





t-— 

















JUNE TERM, 1869. 439 





Ray v. Thompson, Adm’r 





2. The law does not require what is useless or vain. 
“ Tex neminem cogit ad vena seu inutilia.’--Broom’s Legal 
Maxims, 189; 3 Johns. Rep. 598; 5 Rep. 21; Co. Lit. 197, 
b; 2 Cling. N.C. 121; 13 East, 420. We insist that the 
presentation of this claim, unless for the purpose of claim- 
ing a pro rata, would have been vain and useless—cui bono, 
to prove the claim, if the court, before whom the claim 
must be proved and filed, had no jurisdiction to determine 
it? It simply resolves itself into this proposition, that we 
lost our debt, which was in judgment, unless we were willing 
to take a pro rata, whereas the statute said our judgment- 
lien should not be effected—should not be “lost or im- 
paired” by the death of the defendant or the insolvency of 
his estate. 

It seems to us that nothing is clearer than that if we 
proved our claim and went with it into the probate court 
as a claim against an insolvent estate, we waived our lien ; 
for the law requires all the property of the insolvent to be 
sold, and the court to make a distribution of the proceeds 
among the creditors. If we had gone into that court, this 
would have been the inevitable result. If such require- 
ment was peremptory upon us, then it is clear, that the 
lien is not only “impaired” by the insolvency, but it is 
utterly destroyed, whereas, the act says “it shall not be 
lost or impaired by the death of the party or the insol- 
vency of his estate.” 

The proceeding is similar to that of insolvency under 
the bankrupt law, in which, if a creditor holding a lien, by 
mortgage or otherwise, proves his demand against the 
bankrupt’s estate, he abandons his lien.—See James on 
Bankruptcy, pp. 93, 94, 98. 

The statute requiring demands to be proved and filed 
within nine months after an estate is declared insolvent, 
was designed to bring in all parties who claimed a divi- 
dend in the fund. It was not designed to destroy liens 
which the probate court could not enforce, and as to which 
it had no jurisdiction. If a lien had been acquired in the 
life time of the defendant by the levy of an execution upon 
his goods, it would hardly be contended by any one, that 
the complainant must abandon his lien, give up the prop- 
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erty seized, and go into the probate court to get, it may 
be, ten cents in the dollar. But he may compel the sheriff 
to complete execution by sale of the property, notwith- 
standing the death or insolvency of the party. Why? 
Simply because the lien so acquired, is not lost or destroyed 
by the death or insolvency of the party. Just so here. 
Our lien continues unaffected by the death or insolvency of 
the party. The statute requiring proof and presentation 
of claims against an insolvent estate, as we have said, was 
designed simply to apply to claims upon which the court 
was called to adjudicate and to apportion the assets to. It 
makes no provision for the proof of claims sub modo, or 
for any other purpose. If we had proved our debt, we 
could not have alleged that we proved it simply to prevent 
the bar of the statute, but not to come in as against the 
insolvent estate for a share of the assets. No such au- 
thority is given by the statute. It is precisely like the 
bankrupt statute. If we prove at all, :t is for the purpose 
designed by the statute, that we may get our dividend, and 
if, therefore, we prove at all, we surrender our lien, as we 
cannot go in, as a general creditor without a lien, and share 
pro rata in all the assets, and then insist that a large part 
of the assets should be exclusively devoted to our benefit, 
so as to pay all our debt. 

The case of Haxton v. Corse, 4 Edw. Chan. Rep. 585, is 
is in point to show the correctness of the above proposi- 
tions. 

If the legislature had intended that such judgments, 
having such liens, should be brought into the probate 
court and proved iu that court, it would have provided that 
court with the means of preserving and making such liens 
effectual. It would have given that court power to have 
ordered a sale to satisfy the liens, and then have let the 
plaintiff in the judgment in, to prove for what remained 
unpaid, and to take his pro rata share in the remainder. 
But there is nothing of this sort provided. The truth is, 
and it is respectfully submitted, this honorable court must 
so decide, that this special law, giving a lien not to be lost 
or impaired by the death or insolvency, takes judgments 
which are given such liens out of the ordinary statutes of 
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non-claim as to insolvent estates. The claim of the judg- 
ment creditor, which is not proven and presented against 
an insolvent estate within the time prescribed by law, is 
forever barred as aguinst sharing in said insolvent estate, 
shall not have any pro rata dividend thereof; but the lien 
which such claim has for its payment outside of such in- 
solvent settlement, and which the statute says shall not be 
lost by the death or insolvency of the estate, remains un- 
affected. 

We have alluded to the analysis of the bankrupt decisions. 
We find a case in principle, which is directly in point, viz: 
In Bodwich Fire Insurance Company v. James Jackson, 12 
Gray’s Mass. 114, the statute gives the company a lien on 
the buildings insured, and land under the same for the 
payment of the deposit note given for the premium. 
Jackson, after giving the note and effecting his insurance, 
was regularly discharged from all his debts under the in- 
solvent laws of Massachusetts. And the question there, 
as here, came up, whether the lien was not gone under this 
general discharge from all debts. 

The supreme court of Massachusetts held, that while 
Jackson’s certificate of discharge from all his debts, and 
consequently from this, as against him was operative, it did 
not destroy the lien, and that a decree in a modified form, 
should be rendered, specially authorizing the sale of the 
property to which the lien attached, but no other property. 
This, we think, was right and what we contend for in this 
case, 

The true rule of interpretation of statutes, requires that 
the court must give effect to the last statute which repeals 
so much of former statutes as are inconsistent with it. We 
hence conclude, that if the proof and presentation of this 
claim to the probate court would have put us into that 
court for a pro rata, and have amounted to an abandon- 
ment of our lien, we were bound to keep out of it, and 
that if the statute giving and preserving the lien unaffected 
by the death or insolvency of the defendant, means any- 
thing, our right is preserved, and we have a perfect right 
in equity to make our lien available. 

With all respect for what this court may decide, we sub- 
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mit that the statute thus giving parties the right to repose 
upon the solemn assurance and guaranty of the legislature 
for the preservation of his rights, should not be allowed 
to be frittered away by technicality, by a failure to comply 
with what, at most, would have been a vain and useless 
formula, presentation, and proof before a court that had 
no jurisdiction to hear or determine, and which presenta- 
tion and proof could not have availed any thing in any 
other court, or subserved any valuable purpose under the 
sun. 

The land remains unsold. It is subject to our judgment 
upon the express words. of the act, our lien not having 
been lost or impaired by the death of Hicks or insolvency 
of his estate, and we ask this court to render the decree 
which the chancellor should have rendered, ordering the 
land to be sold to satisfy our judgment. We may grant, 
that the judgment is forever barred in the probate court as 
against the insolvent estate ; that it is dead, extinguished, 
&e., &e., yet the lien on the land liveth, or the statute is a 
trap, a snare, a delusion. But it is good and just, and 
should be enforced. ‘ Ler magis valeat quam pereat.” 
If our iien, thus solemnly assured by legislative enactment, 
sustained by all the analogies of bankrupt estates, by the 
decisions of this court in oper v. McCook, 7 Ala. 323 ; 
DuVal’s Heirs v. McLoskey, 1 Ala. 708, and Inge v. Board- 
man, 2 iid, 331, and the case from Massachusetts in Gray’s 
Rep., and by the act itself, declaring that death or insol- 
vency shall not impair it,—I say, if we are to lose it for 
failing to start in a court that could possibly give us no 
relief, for failing to do a useless thing, then I confess the 
legal profession may long hesitate before they venture an 
opinion to a client on statutory law. 





Watts & Troy, for appellee.—1. The lien claimed by the 
complainant under the statute of 1861, was repealed by the 
act of 1863, so far as death and insolvency of estates were 
concerned. 

2. The failure to file the claim in the probate court, within 
nine months after the declaration of insolvency, forever 
barred the claim. This failure to file in the probate court, 























JUNE TERM, 1869. 443 


Ray v. Thompson, Adm’r, 








under the statute, prevented the claim from any longer 
being a su)sisting claim against the estate. 

3. The /ien is only an incident to a subsisting claim—un- 
discharged judgment. Whenever the judgment was dis- 
charged, was no longer a subsisting claim, the lien fell with 
it. There can be no shadow when the substance which 
makes it is destroyed. 

4. The statute as to insolvent estates is very different 
from the old one before 1851, and the old authorities hold- 
ing that a lien is good after a bar of the statute of limita- 
tions is completed, can not apply to such a case as this. 

5. Before the statute of 1861, giving a lien in the pecu- 
liar terms, the death of defendant and insolvency of the 
estate, discharged all liens created by law.—Jones et al. v. 
Burns Adm’r, 13 Ala. 167. 

6. These old decisions are recognized as valid, under the 
statutes in the Code of 1851.—See Lamar v. Gunter, 39 
Ala. 324; McKachin v. Reid, 40 Ala. 410. 

7. The act of 1861, on which this lien is attempted to be 
sustained, was made in aid of the Confederate States, in 
the war against the United States ; and was therefore con- 
trary to the policy of the United States government, and 
in direct hostility to the United States government, and 
was therefore void. No rights could grow out of a void 
statute. 

8. The act of 1861 was in violation of the constitution 
of the United States and of the Confederate States, in that 
it impaired the obligation of contracts. It was, in fact, a 
stay law—and no rights accrued to the complainant under 
such a law. 

9. Weconcede that the acts of the legislature of Alabama, 
passed during the war, in conformity to the constitution of 
the State and that of the Confederate States, must be re- 
garded as those of a de-facto government. And as to all 
questions arising under them, these statutes are as binding 
on the present rulers and courts of Alabama, as if they 
were passed by the legislature of a State strictly de jure, 
as well as de facto. 

The case of Stone, Adm’rs, v. Watson and Wife, 40 Ala. 
451, is, in the judgment of the writer of this brief, unan- 




















444 FORTY-THIRD ALABAMA. 
Ray v. Thompson, Adm’r, 


swerable. The authorities cited there, (Phillimore and 
others,) trace the history of such doctrine from the time of 
Alexander’s conquest of Greece, to that of Napoleon’s 
conquest of Hesse Castle, and are conclusive on the subject. 

By the Code of 1851, (old Code), a judgment created no 
lien. It was the delivery of the f. fa. to the sheriff which 
created the lien. The old law before the Code of 1851, 
even in reference to judgments then in existeuce, was held 
to be repealed in Burk v. Daily, 28 Ala., and this case is 
approved in Curry v. Landers, 35 Ala. 280. Thus stood the 
law until the statute of 1861, (December 10th, 1861.) 
This statute gives a lien to all judgments and decrees, of 
all courts of record and of justices of the peace, on all 
property owned by a defendant in execution, at the time of 
the passage of this statute, except crops and property 
which is consumable in its use, including all live stock, 
notwithstanding the death of the defendant, or insolvency 
of his estate.—See Acts of 181, p. 33. 

The language of this statute is, that “ the lien of any judg- 
ment, decree, or forfeited bond, shall not be lost or impaired 
by the death of the party bound thereby after the approval 
of this act, nor by the insolvency of his, or her estate.” 

By the act of December 8th, 1863, the act of December, 
1861, is repealed.—See Acts of 1863-4, p. 55. But it is 
declared, that “ all liens on judgments, decrees and forfeited 
bonds acquired under said act, (of 1861), be and the same 
are hereby preserved and maintained, and not in any word 
(wise ?) affected by the repeal of said act, or any provisions 
contained in this act, except as hereinafter provided.” 

Now, if this language is printed correctly, no liens of 
judgments, decrees, &c., are preserved except such as had 
been, by the act of 1561, acquired on judgments, decrees, 
and forfeited bonds, (which last are statutory judgments.) 

It must be remembered, that a lien was given by the 
act of 186), on all property except crops and property 
which is consumable in its use. Property, before that time 
exempt from sale under legal process, was not by the terms 
of the act of 1861, exempt from the liens therein declared. 
All property includes choses in action, judgments, decrees 
and forfeited bonds, and every other species of property. 
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The lien by the statute of 1861, attached to all property, 
except crops and such as is consumable in its use, including 
live stock. This lien, therefore, attached to judgments, 
decrees and forfeited bonds, &c., as property belonging to 
a defendant in judgment. 

But, suppose the word “ on” to be a mistake for “ of,” 
and that the original act on file in the Secreatary of State’s 
office would show this, still, we must see how the liens pre- 
served by the section of the act of 1863, are affected by 
its subsequent provisions ; for they are “ not affected except 
as hereinafter provided.” How far, then, are they affected 
by the subsequent provisions of the act of 1863? We shall 
best answer this question by an analysis of its subsequent 
provisions, bearing on this subject. 

By the 3d section of the act of 1863, if the plaintiff in 
any judgment, decree, &c., refuse to receive Confederate 
treasury-notes, his interest is lessened and he loses the lien 
therefore given by law to executions. Is this the lien 
spoken of and preserved in the first section of the act? 
We think not. The lien spoken of in the 1st section of 
the act, is one given to judgments, &c., by the law of De- 
cember, 1861, and not one given to executions. The lien 
given by law to executions, is that found in the Code of 
1851, (old Code.) 

The only other sections of the act of 1863 bearing on 
this subject, are the 5th and 6th sections. The 5th section 
covers the whole subject of lien. It does not confine its 
operative effect to the present, or to the future; but it 
enters the whole past. It declares that “ all judgments 
and decrees now existing in any court of record in this 
State, or which may hereafter exist, shall be and operate 
as a lien upon all property of the defendant, or defendants 
therein, from the date of their rendition, except such prop- 
erty as may be exempt from levy and sale under legal 
process in this State for the benefit of families. 

It will be observed, that this language gives no lien to 
judgments rendered by justices of the peace. The statute 
of 1861 expressly named judgments rendered by justices 
of the peace. Will it be said that the liens acquired under 
the act of December, 1861, by such judgments continued, 
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after the passage of the act of December 8th, 1863? If 
not, why not? It must be, because this section fails to 
provide any such lien; and covering, as it does, the whole 
subject of lien, past, present and future, necessarily repeals 
all liens not “ provided for” by it, or some subsequent sec- 
tion of the act. 

It will also be observed, that judgments, &c., bave liens 
under this section, not from the day of the passage of the 
act, but from the date of the judgments, {e. 

Now, under the act of December, 1861, all judgments, 
decrees, &c., had an equal lien in point of time. <A judg- 
ment rendered in 1859, had no better or older lien than one 
rendered at any time in 1861, before the 10th of December, 
1861. ' But by the terms of the 5th section of the act of 
1863, judgments and decrees rendered in 1861 have no lien 
as against those rendered before. The lien by statute of 
1861, was, to all existing judgments, &c., equal liens, and 
the older judgment had no greater or better lieu than the 
younger. ‘The lien given by statute of 1861 to the younger 
judgments, &c., is, as against the older judgmenis against 
the same defendant, repealed, and the younger judgment 
made subordinate to the older, which has the prior lien by 
virtue of its age; for under the 5th section of the act of 
1863, the judgments have lien from their dates of rendition. 

It will also be observed, that the 5th section of the act 
of 1863, gives no lien to forfeited bonds. The act of 1861 
did. 

It will be also observed, that the lien declarvd in the 
5th section of the act of 1863, operates on all property of 
the defendant, except such property as may be exempt from 
levy and sale under legal process for the benefit of families. 

The statute of 1861 exempts crops and property which 
is consumable in its use, including all live stock, and does 
not exempt any of that which is exempt from sale under 
legal process, unless it is included in crops, or property 
which is consumable in its use. Can it be truthfully said 
that the liens acquired under the act of 1861, by judgments 
rendered before December 10th, 1861, and between the 10th 
December, 1861, and the 8th December, 1863, on property 
which was by the general law, exempt from sale for the use 
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of families, still continued after the act of December, 1863 ? 
Certainly not! If not, why not? It must be because the 
5th section of the act of December, 1863, covering, as it 
does, the whole subject of liens, repeals the act of 1861, 
and destroys, “ affects” the liens given by act of 1861, (as 
“provided” in the section preserving the liens,) quo ad hoc. 

Under the 5th section of the act of 1863, liens are given 
to all judgments and decrees of courts of record, on “crops, 
and on property consumable in its use,” on all property of 
the defendant, except alone, property exempt from levy 
and sale by legal process for the use of families. And this 
lien is, by the terms of this section of the act, to commence 
from the day of the rendition of such judgments and de- 
crees. The language is broad enough to give a lien on the 
live stock, crops, which had been owned by the defendant 
in the judgment or decree, from the time of the rendition 
of such judgment or decree. Thus we see, that the section 
5th of the act of 1863, uproots and repeals all liens given 
by act of 861, except those preserved and provided for by 
the 5th section of this act. 

The 6th section of the act of December, 1863, is singu- 
lar and curious in its language. It declares, that “if the 
defendant in any such judgment, decree or forfeited bond, 
shall tender payment, in current bank notes, Confederate 
treasury-notes, or State treasury-notes, and the creditor 
shall refuse to receive them at par value, the lien of such 
judgment, decree or forfeited bond, and of all executions 
thereon, shall be thereby discharged and prevented.” 

Such judgment and decree refers to the immediately 
preceding section of this act, viz: the 5th section. There 
is no forfeited bond named therein. 

This 6th section also draws a distinction between the 
lien of judgments, decrees, and the lien of executions 
thereon. This shows that the legislators had in their view, 
when they used the term, in the 8d section of the act of 
1863, “lien heretofore given by law to executors ;” the dis- 
tinction between the lien of judgments and decrees, and 
the lien created by the delivery of executions to officers for 
execution. And hence, the true construction of the 3d sec- 
tion is, that by refusal to receive Confederate money, the 
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only lien lost, was that, therefore, given by law to executions 
‘when delivered to officers. 

From this analysis of the act of 1863, it will be seen 
that the legislators intended to remodel the whole subject 
of liens, and only to preserve those provided for in the sec- 
tions of the act subsequent to the Ist section which ex- 
pressly repealed the act of 1861. 

The 5th section of the act of 1863, is utterly inconsistent 
with the act of 1861, and the liens given thereby. The 
former gives a lien from the date of the judgment; the 
latter from the date of the law. These two cannot stand 
together. Wherever this is the case, the last repeals the 
first. 

In the 5th section of the act of 1863, no lien is given or 
preserved after the death of defendant or insolvency of his 
estate. Can it be possible that the legislature intended 
that judgments and decrees rendered before the 8th of De- 
cember, 1866, should have liens, notwithstanding the death 
of the defendant and the insolvency of the estate; and 
that no such lien should attach to judgments and decrees 
rendered after the 8th of December, 1863? There was as 

much reason for the lien to be preserved to judgments ren- 
dered after as before the 8th of December, 1863, the date 
of the passage of the law of 1863. 

The only solution to this difficulty, is to hold that the 
5th section of the act of 1863 was intended to cover the 
whole ground of liens, and that none should be held good 
except those declared in that section of the act, and that 
inasmuch as it does not preserve or maintain any lien after 
the death of the defendant, or after his estate was declared 
insolvent, none was intended to be preserved or main- 
tained. The lien, after death of defendant and insolvency 
of his estate, is not provided for by this 5th section of the 
act of 1753; and the lien was intended to stand, as to 
death and insolvency, just as it did before the law of 1861, 

and, consequently, it no longer existed after the law of De- 
cember, 1863. 

The insolvent laws, which give equality to creditors, ex- 
cept for funeral expenses, last sickness, &c., was thus re- 
stored. Equality is equity and justice in such cases.—See 
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Bush, Adm’r, v. Jones & Allen, 13 Ala., and authorities there 
cited; Lamar v. Gunter, 39 Ala. ; McEachin v. Reid, 40 Ala. 








PETERS, J., (after stating facts as above.)—The law, as 
it is found in the Code of 1852, makes a fiert facias a lien 
only in the county in which it is delivered to the officer for 
execution, on the lands and personal property of the de- 
fendant, subject to levy and sale, from the time itis received 
by the person commanded to execute it. This lien contin- 
ued as long as the /. fa. was regularly issued without the 
lapse of an entire term. And this was the case, though 
the defendant should die after judgment, and after the writ 
came into the oflicer’s hands; unless the estate of the de- 
fendant was declared insolvent by the probate court in reg- 
ular course of administration. In this latter event, this 
lien was dissolved. Anda party having adebt in judgment 
against an insolvent estate, was compelled to seek his rem- 
edy for its payment in the court of probate, upon a dis- 
tribution of the insolvent’s estate amongst his creditors, 
pro rata. This was the settled law up to the event of se- 
cession.—Revised Code, §§ 2872, 2275; Edwards v. Gibbs, 
11 Ala. 202; Burk’s Adm’r v. Jones & Allen, 13 Ala. 167 ; 
Fitzpatrick v. Edgar,5 Ala. 499; Hale, Adm’r, v. Cummings 
& Spyker, 3 Ala. 398; Lamar v. Gunter, 39 Ala. 324; Mc- 
Eachin v. Reid, 40 Ala. 410; King v. Kenan, 38 Ala. 638 ; 
Curry v. Landers, 85 Ala. 280; Dailey v. Burke, 28 Ala. 
R. 328. 

During the late rebellion, an enactment was passed by 
the legislature of the rebel government then having mili- 
tary control of the State, which purports to have been ap- 
proved on the 10th day of December, 1861, by which the 
then existing judgments, and judgments thereafter rendered 
in all the courts of the State, were made liens on the prop- 
erty of the defendants therein. Jy this enactment, it was 
declared, that “no lien of any judgment, decree, or for- 
feited bond, shall be lost or impaired by the death of the 
party bound thereby, after the approval of this act, nor by 
the insolvency of his or her estate.”—Pamph. Acts, 1861, 
No. 33, p. 33, § 1. And again, in 1866 a second enactment 
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was passed by the legislature then acting as the general 
assembly of this State, which purports to have been ap- 
proved on the 20th day of February, 1866, which repeals 
the enactment of the 10th of December, 1861, with this 
proviso: “ Provided, that this act shall not so operate as 
to repeal or destroy any lien of any judgment, decree, or 
execution now in existence.” —Pamp. Acts, 1865-66, No. 57, 
pp. 81,86,$ 0. The Revised Code makes judgments of the 
courts of record in this State, existing on the 19th day of 
February, 1867, liens on all the property of defendants 
therein, which is subject to levy and sale; and it preserves 
the liens of all judgments, decrees or executions in exist- 
ence on the 20th day of February, 1866.—Revised Code, 
§$ 2876, 2877. The Revised Code, with certain modifica- 
tions, has been adopted by the present State government 
as the law of the commonwealth.—Act approved July 29, 
1868, Pamph. Acts, 1868, p. 7. By this Code, “all acts of 
a public nature, designed to operate upon all the people of 
the State, and not embraced in this Code, are repealed, un- 
less otherwise directed in this Code.”—Revised Code, § 10. 
So much, then, of the enactment of the 10th of December, 
1861, as has been above quoted, the same not being em- 
braced in the Revised Code, is repealed. If, indeed, it ever 
had any such legal validity as can be recognized in this tri- 
bunal, as now constituted, of which there are well founded 
and grave doubts, no such validity can now be given to it. 
The lien of a judgment is a right given by law, and it de- 
pends upon the law creating it. This law may be repealed, 
and when it is so repealed, the lien that depended upon it 
falls with it. The lien here insisted on can not, therefore, 
now derive any aid from this enactment. Nor is it sup- 
ported by the law as it stood before the event of secession, 
because execution has not been regularly issued, as the law 
then required.—Revised Code, § 2875; Filzpatrick et al. v. 
B. & W. Edgar, 5 Ala. 499, 503; Walson & Simpson v. 
Simpson, 5 Ala. 235. The lien which is preserved by the 
Revised Code is the lien of the judgment without this priv- 
ilege of immunity from its loss, or its being impaired by 
the death of the defendant in the judgment, or the insol- 
vency of his estate. If this privilege is gone, then the lien 
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must be kept in force like that of any other judgment, 
whether the defendant be alive or dead ; and it fails for the 
same reason, that that of any other judgment would fail, 
while the defendant was still living. This being so, the 
lien of this judgment failed when the judgment itself failed. 
The judgment is the principal thing, and the lien but a 
“ qualified right” depending on it.—d Ala. 499, 503. More- 
over, the judgment was a claim against the deceased de- 
fendant, which, like any other claim, became extinct, or was 
“forever barred,” unless it was regularly presented to the 
administrator, or filed in lieu of presentation, as required 
by law; or, in case of the insolvency of the estate, it be- 
came barred by effect of the statute of non-claim, unless it 
is verified and filed, as is required by the statute, in case of 
any other claim. 

This construction leaves all the statutes upon the subject 
of the administration of decedent’s estate in harmony with 
each other. It does not require that one section shall sus- 
pend or constructively repeal another; and it leaves all the 
creditors of such estate upon an equal footing, except those 
who have preferred claims. And in this case, equality is 
justice, and justice is equity. And besides, it may be said 
that this construction also harmonizes with the former de- 
cisions of this court on similar questions.—Revised Code, 
§ 2196; Murdock v. Rousseau’s Adm’r, 32 Ala. 611; Hale’s 
Adm’r v. Cummings et al., 3 Ala. 898; Bell’s Adm’r v. An- 
drews, 34 Ala. R. 588; Puryear v. Puryear’s Distributees, 
34 Ala. 555; Revised Code, § 2239; Kinney v. Mallory, 
3 Ala. 626. The bill is devoid of equity. The effect of the 
decree of insolvency is to transfer to the court of probate 
the exclusive jurisdiction of all claims against the estate, 
and upon final settlement that court has full power to ad- 
just them when they are merely legal demands, as is the 
case with the claim in this instance—Edwards v. Gibbs, 
11 Ala. 292; Revised Code, §§ 2205, 2206, 2208, 2209, 
2211. 

The decree of the chancellor, being in conformity with 
these views, is affirmed ; and the appellant, and his security 
on his appeal bond, will pay the costs of this appeal in this 
court, and in the court below. 











fo ee eae = 











452 FORTY-THIRD ALABAMA. 


Ray v. Thompson, Adm’r. 








Nore BY Reporrer.—The foregoing opinion was delivered 
at the January term. On a subsequent day of the term, 
appellant applied for a rehearing. The application was 
held under advisement until the June term, when the fol- 
lowing response was made thereto. 


PETERS, J.—In this cause the appellant, Ray, petitions 
the court for a rehearing. In his application here, as in 
the original case, he bases his right on a certain enactment 
of the rebel organization holding military control of the 
territory of this State during that part of the year 1861, 
after the 11th day of January, until its close. The enact- 
ment referred to is known as “ An act to regulate judicial 
proceedings,” which purports to have been approved De- 
cember 10th, 1861.—Pamphlet Acts, 1861, No. 33, p. 42, et 
seq. So much of this act as has relation to this case, is 
quoted in the opinion, now sought to be reviewed. 

In that opinion, it was intimated that the act relied on 
was unlawful, and, consequently, without validity. Since 
then, the decision of the supreme court of the United 
States in Zeras v. White et al., leaves this question no 
longer doubtful. To use the language of the chief-justice, 
speaking for the court in that important case, “ the legisla- 
ture of Alabama, at the time of the passage of the act re- 
ferred to, constituted one of the departments of a State 
government established in hostility to the constitution of 
the United States, and cannot be regarded, therefore, in 
the courts of the United States as a lawful legislature, or 
its acts as lawful acts.’ The decision in that case turned 
upon that very principle. What happened in Texas, hap- 
pened also in this State during the late rebellion. If a law 
of the insurrectionary government of Texas was invalid, 
because it was passed by a legislature, which, at the time of 
its passage, “ constituted one of the departments of a State 
government established in hostility to the constitution of 
the United States ;” for like reason, a law similarly passed, 
must be invalid in this State. This is the case with the 
act of 10th December, 1861, to “regulate judicial proceed- 
ings.” It is an unlawful act, and is, therefore, invalid.— 
Texas v. White et al., January term supreme court of the 
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U.8.; Reynolds, Auditor, v. Taylor, June term supreme 
court of Alabama. 

But, besides this, the act referred to bears upon its face 
the plain expression of a purpose to give aid and comfort to 
those inhabitants of this State, who, at the date of its pas- 
sage, were engaged in carrying on war against the govern- 
ment of the United States, in order to destroy the Union. 
This purpose was traitorous and illegal. In the case of 
Shortridge & Co. v. Macon, in the United States circuit 
court for North Carolina, decided at Raleigh, on the 17th 
day of June, 1867, Chief Justice Chase, who delivered the 
opinion of the court, says: “ War, therefore, levied against 
the United States by citizens of the republic, under the 
pretended authority of the new State government of North 
Carolina, ,or the new central government which assumed 
the title of the ‘ Confederate States,’ was treason against the 
United States.’— Pas. An. Con. U.S., p. 211. This unlawful 
purpose appears from the 2d, 3d, 4th, 5th, 6th, 7th, 8th, 9th, 
13th and 14th sections of said unlawful act. The 2d section 
of this act authorizes the defendants, in judgments invested 
with the peculiar lien, supposed to be acquired under said 
act, to “tender” payment of such judgment in “ bonds or 
treasury-notes of the Confederate States, and compels the 
creditor to receive such bonds or notes at their par value, 
or the lien insisted on is “ discharged or prevented.” The 
whole act is an attempt to force the circulation of the 
“bonds and treasury-notes” of the so-called Confederate 
States upon the people of this State, for the purpose of 
aiding the prosecution of the war of the rebellion against 
the United States government. The whole act is therefore 
tainted with an illegal and unconstitutional purpose. This 
would make it utterly void, were it not otherwise wholly 
without any legal force asa law. And if the 1st section 
escapes this patent purpose, manifested in the other sec- 
tions, it falls under another law equally fatal to its honest 
repute. Nocitur a sociis, It is caught in bad company ; 
and it is not wholly free from the leprosy of disloyalty 
which infects its friends. It was an enactment hostile to 
the government of the United States, and no right which 
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can be recognized in this tribunal, can be founded on it.— 
Shortridge & Co. v. Macon, supra. 

The dissolution of the lien of judgments by the death of 
the defendant, and the insolvency of his estate, is an old 
doctrine of the courts of this State. We are not aware 
that it has ever been seriously questioned, until at present, 
by the eminent counsel for the appellant. The authorities 
cited in the main case, we think, clearly show this. It has 
also been long settled that judgments are barred by the 
statute of non-claim, if they are not properly presented as 
the law requires, of all claims against an insolvent es- 
tate.— Ready, Adm’x, v. Thompson, Adm’r, 48. & P. 52. 

But beyond this objection to a rehearing, it may be very 
seriously questioned, whether the judgment of Ray is worth 
more than the law, upon which he bases his lien to secure 
its payment. The judgment was rendered on September 
the 12th, 1863. It is known to the court as a part of the 
judicial history of the State, that the court in which this 
judgment was rendered, constituted a portion of “ one of 
the departments of a government established in hostility 
to the constitution of the United States.” It has been 
settled that the acts of the legislature of such a govern- 
ment are invalid.— Texas v. IWhite et al., supra. If this is 
admitted, and it seems to me that it cannot be denied, it 
cannot well be conceived how the judgments of the courts 
of such a government can be better or more valid than its 
laws. The reasons which invalidate the one, assail the 
other also. Both are but parts of a whole; and if the 
whole is bad, as a general principle, the parts cannot be 
good. 

Whether such judgments have been validified, or can be 
validified as judgments, by any legislative enactments of 
the rightful government since its restoration, is yet an open 
question in this State. They are, beyond all doubt, the 
judgments of the courts of a hostile, unlawful, and traitor- 
ous organization, by whatever name or title it may be 
called. The legislative, the judicial, the executive, and the 
military departments of the supreme government, have all 
proclaimed this in language not to be mistaken or denied. 
And the rightful government of this State, since its restora- 
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tion, has done the same.—Texas v. White et al., supra; 
Shortridge & Co. v. Macon, supra; Paschall’s Ann. Const. 
U.S., p. 211; Coleman v. Chisholm, January term, 1869, 
of this court; Reynolds v. Taylor, arquendo, at the present 
term; President Johnson’s proclamation, May 21, 1865; 
Reconstruction act of Congress, March 2, 1867, Statutes 
at Large; Governor Patton’s proclamation, February 13, 
1866. 


The court, without assenting to all the reasoning of this 


opinion, concur in the result. The rehearing is, therefore, 
refused, at the cost of the appellant, Ray. 


1. 
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TYSON vs. OLIVER Et At. 


[ACTION ON BILL OF EXCHANGE BY INDORSEE AGAINST DRAWERS. ] 


Bill of exchange; notice of non-payment of, where may be sent.—Notice 
of the non-payment of a bill of exchange may be sent to the residence, 
or nearest post-oflice, of the party to be charged, at the time of his 
signing the bill, unless he, at that time, specifies another place, to which 
he requires it to be sent. 

Same; what inquiry holder must make.—The holder of a bill, sending 


‘notice of its non-payment by mail, must make diligent inquiry to as- 


certain whether there is a post-office at the place to which he directs it. 


. Residence of party to be charged; whal not sufficient evidence of —The 


name of the place where the bill was signed, appearing on it, is not 
alone sufficient evidence of the residence, or post-oftice, of the party to 


be charged. 

Holder of bill; when residence of, will be presumed to be at the place of 
dishonor of bill.—When it is not shown where the holder resided at the 
time of giving notice, it will be presumed to be at the place where the 


bill was dishonored and protested. 


AppEaL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


The facts of the case are sufficiently set out in the 


opinion. 
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E. S. Daraay, for appellant.—The defendants both joined 
the Confederate army in the spring of 1861, before the bill 
matured. Atits maturity, one was stationed at Pensacola» 
the other at Fort Morgan. The plaintiff could not ap- 
proach either place, without permission from the military 
authorities, to give personal notice. He was not bound to 
apply for such authority. There was no mail to either 
place. 

This condition produces the same legal effect as if the 
defendant had absconded, and his residence was unknown ; 
and in such case, it is clear that no notice is necessary.— 
See Story on Bills, § 308; 2 Watts & Sargeant, 401, and 
cases there cited. 

The reason why absconding dispenses with notice is, 
that the holder can not, by reasonable diligence, give the 
notice. Now, if one engages in an illegal or rebellious war, 
and places himself in a condition that the holder can not 
approach him, or write to him, but by the permission of 
those who conduct the war, this must in all reason produce 
the same result. 

As to Starke Oliver, he had no place of business in 
Mobile, for he was engaged in no business there ; his place 
of business was Fort Morgan ; there we could not go. No- 
tice in the post-office at Mobile, was sufficient as to him. 

The bill was drawn for the joint benefit of both the 
Olivers ; if one was bound, so was the other. 

Samuel Oliver’s place of receiving his letters was Port- 
land, where, for many years, there was a regular lawful post- 
office. It is true, the general government had ceased to 
perform mail service in the southern States in June, 1861 ; 
but the Confederate government had assumed to perform 
this duty, and at the time the bill fell due, was in fact per- 
forming it at all the post-offices in Alabama, with but a few 
exceptions, as is shown by the record. Even the post- 
master at Mobile, where the bill fell due, did not know 
whether the mail was carried to Portland at the time the 
bill felldue. Under these circumstances, the plaintiff used 
reasonable diligence in mailing the notice at Mobile, di- 
rected to Portland. 

The holder is not bound, at all events, to give notice; 
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reasonable diligence to do so, is all the law requires.—See 
Story, § 297, and notes. 

If a party voluntarily leaves his home, and goes to @ 
place where there is no mail, and the holder has not the 
full right to go to the place where the party is, no notice 
in person should be required. This rule fixes the liability 
of Starke Oliver beyond doubt; for he had left Mobile, the 
place of his residence and business, and gone to Fort Mor- 
gan, where we had no right to go, unless by permission. 
Notice to him through the post-office at Mobile was all the 
law could require. 

The same rule applies to Samuel Oliver. He left his 
home and went where we could not go. Nor was it incum- 
bent on us to inquire if any one could communicate with 
him ; he put himself where we could not. Hence, notice 
to him through the post-office, directed to the place where 
he received his letters, was sufficient. 


J. Lirrie Sirsa, contra. (No brief on file.) 


B. F. SAFFOLD, J.—The appellant was the holder of 
a bill of exchange, drawn and endorsed by the appellees, 
payable at the Bank of Mobile on the 1st of December, 
1861. The bill was protested for non-payment on the 4th 
of December, 1861. Notices separately to the appellees, 
directed to Portland, Dallas county, Alabama, and a no- 
tice to one of them, Starke H. Oliver, directed to Mobile, 
Alabama, were placed in the post-office at Mobile, Ala. 

‘The bill of exceptions presents the single inquiry, whether 
the notice given was suflicient. At the time of signing this 
bill, Samuel W. Oliver resided in Dallas county, and Port- 
land was his post-oflice ; and the residence and post-office 
of Starke H. Oliver were in the city of Mobile. Notice of 
the non-payment of a bill of exchange, directed to the 
place where the person sought to be charged resided at the 
time of drawing, making or endorsing such bill, note, or 
negotiable instrument, or to the post-office nearest his resi- 
dence at that time, is sufficient, unless, at the time of aflix- 
ing his signature, he specifies the post-office to which he 
requires notice to be sent.— Revised Code, § 1850. At the 
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time of sending the notices to Portland, the post-office there 
had been discontinued for several months. On the 30th of 
June, 1861, the postal service of the United States was 
suspended, under circumstances which should justly charge 
every citizen of the State with knowledge of the fact. 

The section of the Code referred to materially modifies 
the general mercantile law respecting notice, but in reliev- 
ing the holder of commercial paper from the necessity of 
ascertaining the latest residence or post-office of a party he 
seeks to charge, it certainly can not mean to dispense with 
all inquiry, and in some instances, as in this, with all no- 
tice. As asimple inquiry at the post-office where the no- 
tice is deposited, is sufficient to give information of the ex- 
istence or non-existence of one at the place to which it is 
directed, and of a mail service to that place; in the case of 
inland bills at least, it is incumbent on a party to inform 
himself of these facts, and to send his notices under cir- 
cumstances reasonably calculated to reach the party to be 
charged. 

It appears, however, that there was a post-office nearer 
to the residence of Samuel W. Oliver than Portland—that 
at Richmond. The provision of the Code was not complied 
with in this respect. The fact that the bill was dated at 
Portland, was not sufficient evidence of the drawer’s resi- 
dence or post-office, to relieve the holder from the necessity 
of making diligent inquiry about the matter.— Foard v. 
Johnson, 2 Ala. 565; Br. Bank at Decatur v. Pierce, 3 Ala. 
321. The absence of Samuel W. Oliver from his home was 
temporary, and the circumstances attending it, as shown by 
the evidence, were not such as to deprive him of the right 
to notice. The notice intended for him was not sent to the 
post-office nearest to his residence, either at the time of 
issuing the notice, or at the time of his signing the bill, but 
was directed to a place where there was no post-oflice, and 
to which there was no mail service. It was, therefore, in- 








sufficient. 

The solution of the case respecting Starke H. Oliver de- 
pends on the residence of the appellant at the time of giv- 
ing the notice. The evidence is silent on this subject, ex- 
cept a single statement by one of the appellees, that he 
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found him living in Lowndes county five years after the 
protest of the bill. The presumption, that he was living 
there at the time of the protest, is too remote. If he lived 
out of Mobile, the notice to Starke H. Oliver was sufficient, 
that being the place of his residence at the time of his 
signing the bill, and also the place where the bill was pay- 
able, and was dishonored and protested.—Revised Code, 
1850; Greene v. Farley, 20 Ala. 322; Gindrat et al. v. Me- 
chanics’ Bank of Augusta, 7 Ala. 324. If he lived in Mo- 
bile, personal notice was necessary.—ltives v. Parmley, 
17 Ala. 256; Foster v. McDonald, 3 Ala. 34; Bowling v. 
Hlarrison, 6 Peters, 248. As the burden of proof was on 
the appellant, and the fact to be proven was so peculiarly 
within his own knowledge, we must presume that he lived 
in Mobile. The notice to Starke H. Oliver was, therefore, 
insuflicient. 

The judgment of the circuit court, being in accordance 
with the opinion herein expressed, is affirmed. 














POWELL, Guarp1an, vs. BOON & BOOTH, Apmr’s. 


[MOTION TO VACATE AND DECLARE NULL AND VOID A JUDGMENT OF AFFIRM- 
ANCE OF THE SUPREME COURT, AND TO EXPUNGE THE ENTRY THEREOF 
FROM THE RECORDS. ] 


1. Court, jurisdiction and legal competency of ; what acts are an admission 
of, and estop from denying.—A party who brings his suit in a court, and 
prays the judgment of the court on the case made by him, or takes an 
appeal from the judgment of an inferior to a superior court, and as- 
signs errors and prays the reversal of the judgment of said inferior 
court, thereby admits the legal competency and jurisdiction of the 
court, and will not afterwards be permitted to deny either, as a ground 
to set aside the judgment or to expunge the entry thereof from the 


records of the court. 

2. Provisional government instituted by Governor Parsons; acts of, legal, 
and obligatory upon the people of the State —The government inaugurated 
in this State by Governor Parsons, after the suppression of the late 
rebellion, under the commission and authority of the President of the 
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United States, although said government was declared afterwards to be 
an illegal government by congress, in the acts commonly known as the 
Reconstruction Acts ; yet, as said act doesnot declare said government 
to be void, but permitted it to be continued as a provisional government, 
by the military commander of the district, of which this State formed 
a part, and was so continued by said commander, thereby said govern- 
ment became a legal provisional government ; and its acts, and the acts 
of its officers, are legal and obligatory upon the people of said State. 
The fact that the judges of the courts of said provisional government, 
or any of them, may have been embraced in the class of persons de- 
clared by the 15th amendment to the constitution of the United States 
to be incompetent to hold any office, &c., may have been a good reason 
for their removal, yet, as long as they were permitted to hold their 
offices, their judgments were valid, as to the parties themselves, third 
persons and the public. 


3. Judgments of courts under provisional government ; what gave validity 


to.—The 15th ordinance of the convention of this State, in the year 
1867, declares, that all the official acts of public officers in this State, 
under the United States military authority, during the existence of the 
present provisional government, shall have the same force and validity, 
as if the same had been done in due course of law. This ordinance 
gave validity to the judgments of the court, under said provisional 
government. 


. Act of November 9th, 1361; unconstitutionality of.—The act of the 9th 


of November, 1861, entitled “ An act to authorize executors, adminis- 
trators, guardians, and trustees, to make loans to the Confederate States, 
and to purchase and receive in payment of debts due them, bonds and 
treasury-notes of the Confederate States, or of the State of Alabama, 
and coupons which are due on the bonds of the Confederate States, and 
of said State,” is in violation of both the constitution and of the public 
policy of the United States, and is therefore null and void. Its purpose 
was to give encouragement to the rebellion then existing, and aid and 
comfort to the public enemies of the United States. 


- Constitution and laws of Alabama ; not destroyed by the war.—The 


constitution and laws of Alabama were not destroyed by the war, but 
were in abeyance, or suspense, from the want of power anywhere to 
enforce them.—(Per Sarroip, J., concurring. ) 

Constitution of the United States ; supreme in time of war as in peace. — 
The constitution of the United States is the supreme law of the Union, 
in waras in peace, and no citizen can be deprived of his rights, privi- 
leges and immunities granted by it, except under laws prescribed in 
pursuance of it.—(Per Sarroup, J., concurring ) 


. Actsof the rebel government in Alabama ; how should be regarded. —The 


rebel government of Alabama was nota government de facto within the 
legal definition of that term, but its acts, in the ordinary administration 
of justice, should be regarded as valid from necessity, as well as by 
virtue of the confirmation of them by the legal State government.—(Per 
SaFFoLp, J., concurring. ) 


THIs was a motion by the appellants, to have the judg- 
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ment of affirmance, rendered in this cause by this court, at 
the June term, 1868, vacated and declared null and void, 
and the entry thereof, expunged from the records of the 
court. The grounds upon which the motion is based, ap- 
pear in the opinion of the court. 


S. F. Rice, fer motion.—The validity of the reconstruc- 
tion acts of congress, in all respects, is taken for granted, 
and is not treated as an open question in this case. It is 
the interpretation of these acts, that here claims attention. 

As was substantially asserted in Hegdon’s Case, 3 Rep. 8, 
by all the Barons of the Exchequer, “ for the sure and true 
interpretation of ail statutes,’ * * * “four things are to 
be discerned and considered”: 1. What was the state of 
the law before the enactment of the statutes ; 2. What was 
the mischief and defect for which the then existing law did 
not provide ; 3. What remedy the law-making power hath 
resolved and appointed to cure the disease of the common- 
wealth ; and 4. The true reason of the remedy. “ And 
then the office of all the judges, is, always to make such 
construction as shall suppress the mischief, and advance 
the remedy, and to suppress subtle inventions and evasions 
for continuance of the mischief and pro privato commodo ; 
and to add force and life to the cure and remedy, according 
to the true intent of the makers of the statutes, pro bono 
publico.”—See Hoffman v. The State, 29 Ala. 43. 

The reconstruction law is plainly “ one of public policy.” 
Magham vU. Cox, 29 Ala. 89. 

The first of the reconstruction acts was passed March 
2d, 1867, and the last in July of that year. Prior thereto, 
and on the 16th June, 1°66, article 14 had been proposed 
by the same congress, as an amendment to the constitution 
of the United States. At the time of the passage of the 
several reconstruction acts, it was not known that this ar- 
ticle 14 ever would become part of the constitution of the 
United States, by receiving the ratification of three-fourths 
of the legislatures of the States. That proposed amend- 
ment had been rejected by the legislatures of the rebel 
States, in and over which the class of persons disqualified 
by the provisions of said proposed amendment “from 
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holding office,” had, (or were supposed by congress to have) 
a controlling influence. Without the ratification of one or 
more of the legislatures of the rebel States, it was almost, 
if not quite certain, that the proposed amendment never 
would become part of the constitution of the United States. 
In the judgment of congress, the holding of office by per- 
sons of this disqualified class, was a “ mischief,’ and the 
then comparative weakness in number of loyal persons, a 
“defect” in the rebel States. The said proposed amend- 
ment to the constitution did not provide, or offer suffrage 
to any of the colored race; and prior to the first recon- 
struction act (of March 2d, 1867,) congress had passed no 
act, either conferring the right to vote on colored persons 
in the rebel States, or disqualifying any class of persons in 
those States from ‘holding office.” But the first recon- 
struction act not only conferred the right to vote upon all 
colored male citizens of lawful age, in those States, but 
disqualified from holding office, all persons whose disquali- 
fication for holding office was proposed or mentioned in 
said proposed constitutional amendment. 

Congress thus clearly, by its first reconstruction act, 
adopted and put into immediate operation in the rebel 
States, the third section, (the disqualification section,) of 
said proposed constitutional amendment, as a controlling 
part and parcel of the law which was to govern reconstruc- 
tion in the rebel States. And even if the proposed consti- 
tutional amendment had never received the requisite rati- 
fication of three-fourths of the legislatures of the States, 
and had never become part of the constitution of the 
United States, yet, the courts and people were bound to 
treat the said third section thereof as a controlling part 
and parcel of the first reconstruction act of congress. 
That third section is as much a part of that act, as if it 
were set forth in extenso upon the face of the act. Such 
was the plain intent of congress. 

Although this act was ainendable or repealable by con- 
gress, its authority, like that of a new State constitution, 
was paramount as to the military commanders and all the 
people of the rebel States. Nothing contrary to its letter 
or plain intent or policy, could be otherwise than null and 
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void. Everything in contravention of its letter, or intent, 
or policy, whether done by the military commanders, or 
by others, was alike null and void. The military command- 
ers appointed under it, could no more defeat its provisions 
or policy, than any mere individual could do. 

Looking to the circumstances under which the act was 
passed, and its contents, there seems no reason to doubt 
that its policy—the policy established by it—was to strip of 
all official influence, the persons disqualified by it from 
“ holding office under any” provisional government that 
might exist during the operation of the act, an influence 
deemed by congress too pernicious and mischievous to be 
tolerated for a moment after the passage of the act. 

The official influence of this disqualified class could not 
be destroyed, as congress well knew, without a destruction 
of their capacity to hold office. And congress struck at 
the root of what it deemed a great evil, by prohibiting this 
class of persons, altogether, from holding office. 

If Messrs. Walker, Judge and Byrd, in January, 1818, 
(the time of the entering of the affirmance of judgment), 
held office (or official authority) in Alabama, they held it 
under “ the provisional” government then existing in Ala- 
bama; and that was precisely what the first reconstruction 
act substantially provided these disqualified gentlemen 
should not do, under any such provisional government. 

The attempt to uphold the official authority of these 
gentlemen, upon the pretense that their official authority 
was recognized by the military commander, is founded on 
the erroneous assumption that he had a dispensing power 
over the reconstruction law—that he could defeat or over- 
throw, at his pleasure, any or all of the provisions or policy 
of that law. No such dispensing power is conferred upon 
him, or upon the courts.—J/arrall v. The State, 26 Ala. 56, 
and authorities there cited. 

In the language of this court, “ the law (the reconstruc- 
tion law) is plainly one of public policy, which we are 
bound to enforce and maintain, whatever may be our opin- 
ion of its wisdom, or justice, and however severe may be 
its operation in particular cases.’—Jangham v. Cox, 29 


Ala. 89. 
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The attempt to impart to the aforesaid gentlemen official 
authority in January, 1868, or to uphold their official au- 
thority, by alleging the recognition of their authority by 
the act itself, or by the military commander, must be re- 
garded as belonging to those “subtle inventions and eva- 
sions for continuance of the mischief,’ spoken of in Hey- 
don’s case, which that very case shows it to be our duty to 
suppress. 

The reconstruction law does not contradict itself. Any 
construction of it, which makes it self-contradictory, must 
be rejected; and, therefore, we reject the construction which 
claims, that the law at the same time that it absolutely dis- 
qualifies and incapacitates a designated class of persons from 
holding office, either recognizes their right to hold office, 
or permits the military commander under it, to create such 
right in them, by his mere recognition or appointment. 


Watts & Troy, contva.—The motion is predicated upon 
the assumed ground, that Judges Walker, Byrd and Judge 
were not a court; that the State government by which 
they were elected, was no government ; that it was organ- 
ized under a provisional government—(Parsons, appointed 
by no competent authority,) calling, without legal authority, 
a convention of the people of Alabama. 

To show that the President had authority to establish 
the provisional government, see Sutensderfer v. Webb, 
20 Howard, 176. To show that the presideut represented 
the political department of the government as to the “ re- 
bellion,” see acts of congress, Feb. 28th, 1795, cited in Lu- 
ther v. Borden, 7 How. 1; see, also, act of 13th July, 1861, 
in 12th vol. U.S. Statutes at Large, p. 257. 

The government thus established has been recognized by 
the president, by the supreme court of the United States, 
and by congress, in numerous acts before the reconstruc- 
tion act; in the reconstruction act, congress, (published 
with the Revised Code of Alabama—see act on page 81 of 
Revised Code of Alabama—) recognizes this government 
as a provisional government. The very preamlle to the 
reconstruction act speaks of the government of the “ rebel ” 
States as not being “legal governments,” thereby recog- 




















oa 








JUNE TERM, 1869. 465 


Powell v. Boon & Booth. 








nizing their governments as de-facto. The governments 
therein are provisional only ; what is this but a de-facto? 
The acts of de-facto governments are treated as valid every- 
where. The acts of a de-facto judge are always regarded 
as valid as if rendered by a de-jure judge.—See Mayo v. 
Stoneum, 2 Ala. 890. 

That the government of Alabama, and the judges and 
other officers therein, may at least be treated as a de-facto 
government and de-/ucto judges, see the reconstruction 
act before cited; see, also, Lice v. United States, 4 Wheat.; 
Prize Cases, 2 Black. 633; Mason v. Ins. Co., 6 Wallace, 1; 
see that part of the opinion of the court on 13th and 14th 
pages; see Mrs. Alexander's Case, 2 Wallace, 404 ; 30 Hogs- 
heads Sugar, 9 Cranch, opinion by Chief-Justice Marshall ; 
see the opinion of Judge Black, in the 9th vol. Opinions of 
Attorney-General, commencing on page 140. 

In this ease, the chief, Vinranco, had revolted against the 
government of Peru, and he and his followers, the revolu- 
tionary party, had expelled the rightful authority of the 
government of Peru from Iquique, one of the ports of 
Peru. 

This chief and his followers were, after holding exclusive 
possession of the port Iquique, and that portion of Peru 
adjoining thereto, for a considerable length of time, subdued, 
conquered by the Peruvian government; the chief was un- 
successful in the permanent establishment of his revolu- 
tionary government. In this respect, the case is strikingly 
similar to that of the Confederate States. Yet his govern- 
ment was held a de-facto one by the United States authori- 
ties, and the government was compelled to pay to citizens 
of the United States for the vessels seized. 

The act upon which this motion is based shows that it was 
only intended to apply to courts having the right to try facts, 
and was not intended to apply to any court exercising ap- 
pellate or revisory powers. Especially does the 2d section 
of the said act, under which this motion is made to apply to 
courts of original jurisdiction, and not to courts of appeal 
orerror. The right to the new trial is given to defendants 
against whom decrees or judgments have been rendered 
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since the first day of January, 1565, “ upon affidavit show- 
ing a meritorious defense ; provided that the court shall 
be satisfied, from all the facts that may be submitted by 
both parties, that a good and meritorious defense exists.” 
This section contemplates a contest, before the court hear- 
ing the application, as to matters of fact. Meritorious de- 
fense, ex vi termini, means and is confined to a defendant 
in a court of original jurisdiction, and necessarily requires 
the court to hear and determine questions of fact. All this 
is foreign to the duties and powers of the supreme court of 
Alabama. “New trial” itself means and applies to msi 
prius courts, and does not apply legitimately to the action 
of an appellate court. 

The third section and the sixth section of this act both 
have clear reference to trials in courts of original jurisdic- 
tion ; in courts where a contestation of facts may be had. 

But the act of the legislature of December 17, 1868, as 
to the 2d section thereof, is unconstitutional and void. It 
violates the constitution of the United States, in that it 
impairs the obligation of contracts. It violates the consti- 
tution of Alabama, in that it is an attempt to exercise, by 
the legislature, the functions of the judicial department of 
the State government. It violates the constitution of Ala- 
bama, in that it undertakes to deprive private citizens of 
their right of property, without due process of law. 

The reasoning of Chief-Justice Peck, in the case of Cab- 
aniss v. Sanders, decided at the present term of the court, 
and the authorities cited therein, are as applicable to the 
second section as to the fifth section of this act, and are 
conclusive of the question involved in this motion. 

This court has no power to exercise any authority, other 
than that given in the constitution. That power is purely 
appellate, or revisory, with perhaps a slight exception.—See 
Ex parte Simonton, 9 Porter. 

This court has no power, after the adjournment of a term, 
over its records, except to correct errors, clerical or mis- 
prisions.—See Vandyke v. State, 22 Ala. 

The constitution of Alabama, so far as the supreme court 
is concerned, is now what it was when Alabama first be- 
came a Stateinthe Union. Section 2, of article 6, declares, 
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that “ except in cases otherwise directed in the constitution, 
the supreme court shall have appellate jurisdiction only, 
which shall be co-extensive with the State, under such re- 
strictions and regulations, not repugnant to this constitu- 
tion, as may from time to time be prescribed by law.” 


PECK, C. J.-_Lewis Stoudenmire, in his life time, was 
the guardian of Catharine A. Hoffman, of Autauga county, 
the plaintiff in this motion. 

After his death, the defendants, Boon & Booth, were ap- 
pointed his administrators by the probate court of said 
county of Autauga. 

On the final settlement of the accounts of said Stouden- 
mire, as such guardian, made by him in the probate court 
of said county, the court, by its decree, allowed him a 
credit for the sum of three thousand nine hundred dollars. 
This credit was allowed upon the ground that on the third 
of March, 1864, he had invested that sum, belonging to his 
said ward, in what were then known and called four per 
cent. certificates, of the government of the Confederate 
States. 

The ward, by her guardian, objected to the allowance of 
this credit, for reasons that appear in a bill of exceptions, 
signed and sealed by the court, at her instance. 

From this decree of said probate court, allowing said 
credit, the ward, the said Catharine A. Hoffman, appealed 
to this court, and assigned the allowance of said credit for 
error, and insisted the decree should be reversed for that 
reason. 

At the June term of this court, in the year 1868, to-wit, 
on the ninth day of July of that year, the said appeal was 
heard and determined, the decree affirmed, and the judg- 
ment of affirmance was formally entered upon its records. 

At the January term thereof, in 1869, the said appellant, 
by her counsel, entered upon the motion docket a motion 
to have this judgment of aflirmance vacated and declared 
null and void, and the entry thereof expunged from the 
records of the court. 

The grounds for this motion, as set out in the same, are 
the following, to-wit : “ist. The said Judgment of affirm- 
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ance and entry thereof, were not, and are not, the judgment 
or entry of the supreme court of Alabama, but of A. J 
Walker, Thomas J. Judge, and Wm. M. Byrd, who were, 
severally, at the time, incapable, under the then existing law 
of the land, of holding or exercising the office, or functions, 
or powers of the supreme court of Alabama, or of affirming 
any judgment; and who, at the time, had no power or au- 
thority as judges of said supreme court, or otherwise, to 
affirm any judgment, or to make, or cause to be made, any 
entry of a judgment of aflirmance in or for the supreme 
court of Alabama. 

2d. The said judgment of affirmance and entry were 
made without any lawful authority, and contrary to law, 
and are utterly void.” 

With the papers filed in this motion, is an agreement of 
the parties, signed by their respective attorneys, which it 
is not thought necessary to set out in this opinion. TI also 
find with the papers, a copy of the opinion of the court af- 
firming said decree of the probate court. 

In this connection, it may be properly stated that it no 
where appears that the plaintiff in this motion, either in 
the probate court, or in this court, made any objections to 
the competency or jurisdiction of either court, but, on the 
contrary, after the decree in the probate court, the said 
plaintiff became the actor, and prayed the court to reverse 
said decree for the errors assigned by her. 

[have examined that opinion carefully, and with all re- 
spect for the court, whose opinion it is, and for the learned 
chief-justice who delivered it, I cannot approve of either 
the reasoning or conclusion of said opinion. The decree 
should have been reversed, and not affirmed. The judg- 
ment affirming said decree is based upon the act of the 
ninth of November, 1861 (Pamphlet Acts, p. 55), entitled 
“ An act to authorize executors, administrators, guardians 
and trustees to make loans to the Confederate States, and 
to purchase and receive, in payment of debts due them, 
bonds and treasury notes of the Confederate States, or the 
State of Alabama, and coupons which are due on bonds of 
the Confederate States, and of said State.” 

It is worthy of note that this act is permissive merely ; 
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the language is, the parties named vay make loans, &c. 
but the act nowhere, either directly or by implication even, 
requires such loans or investments to be made. I do this 
to show that all such investments were purely voluntary, 
and that such parties cannot plead or set up any plausible 
justification or excuse, on the ground that they acted under 
the influence of force, or the power of the vis major. 

No one, it seems to me, who reads this act, can fail at 
once to see and understand the manifest purposes and ob- 
ject of it; that they were to encourage and give aid to the 
rebellion, then existing in what are now called the rebel 
States, against the government of the United States. The 
act, therefore, was in the most flagrant sense, not only in 
conflict with the constitution of the United States, but 
also a grave violation of public policy, and, therefore, null 
and void. 

The act being void, it can afford parties no legal justifi- 
cation or excuse for such investments. They should be 
held to be made at the peril of the parties making them, 
and leave them to account to their cestuis que trusts for the 
sum or sums so invested. 

The decree, therefore, should have been reversed and re- 
manded, with instructions to the probate court to charge 
the guardian with the amount of said investment, with the 
interest on the same. It is hard to conceive, and I am un- 
able to conceive it as credible, that any prudent man, act- 
ing in a fiduciary character, could, in good faith, make such 
an investment at the time this investment was made. 
Why, Confederate bonds and treasury-notes were then 
worth less than five cents on the dollar, and in less than 
twelve months, were worth nominally less than two cents 
on the dollar, but, in reality, worth nothing. Such an in- 
vestment strikes the mind with amazement, as an enormity, 
and excludes the idea of good faith. But the errors of 
this judgment of aftirmance afford this court no reason or 
authority, on this motion, to declare it void, or to set it 
aside, or to expunge the entry of it from the records. 

There is no doubt that not only this court, but also every 
court of record, hath the inherent power for the purpose of 
protecting the integrity, and preserving the purity of their 
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records, to strike out and expunge the entry of any order, 
judgment or decree made without their authority, or that in 
any way, or by any means, improperly finds a place upon 
their records. 

This motion, however, does not present such a question, 
for the reason that the entry of this judgment was made 
by the order and authority of this court, as then organized. 

If this court, as then organized, had the authority to en- 
tertain the appeal, and to hear and determine it, the fate of 
this motion is settled ; it must, in that case, be overruled. 

In my judgment, it had such authority, as I will try to 
show before I close this opinion. 

But whether it had such authority or not, there is a rule 
of practice, even if it had not such authority, that renders 
it improper for this court, now, to entertain this or any 
other motion, at the instance of this plaintiff, to set aside 
said judgment, or to expunge the entry thereof from the 
records, upon the ground of the incompetency of the court, 
or its want of jurisdiction. 

As I have before stated, it no where appears that any 
exception or objection, even, was made in the probate 
court, or in this court, as to the legal competency or jurisdic- 
tion of either court. The law has settled and prescribed 
a certain order of pleading. In this order the first plea is 
to the jurisdiction of the court ; the second is to the disa- 
bility of the parties ; the third, to the count or declaration ; 
the fourth, to the writ, and last, to the action itself, in bar 
thereof. 

If this order be inverted, the party will be precluded 
from pleading any matter prior in point of time. For in- 
stance, if a party plead to the disability of the person, 
either plaintiff or defendant, the jurisdiction of the court 
is admitted. It is true, this applies to defendants and 
pleas, properly speaking.—1 vol. Ch. Pl. 12 Am., from 6 
London edition, pp. 440, 441. 

But, so far as I know, it has never been doubted, that if 
a party institutes a suit in a court, and prays the judgment 
of the court, on the case made by him, he thereby admits 
and acknowledges both its competency and jurisdiction. 
Therefore, the plaintiff in this motion, by taking her ap- 
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peal, and thereby becoming plaintiff in error in this court, 
and assigning errors and praying the judgment of this 
court as then constituted, has, on the record itself, made 
an admission that precludes her from moving to set aside 
the said judgment on the ground of the illegality of the 
court by which it was rendered, or its want of jurisdiction. 

There is, however, a more satisfactory ground upon 
which to base this opinion overruling said motion; it is, 
that this court, at the time the judgment sought to be 
avoided was rendered, was a court legally competent to 
hear and determine said appeal, and to either affirm or re- 
verse the decree of the court below, as, in its opinion, the 
right of the cause required. 

That my views may be the better understood, a very 
short historical statement may not be improper. It is 
known that in the latter part of the year 1860, and the 
early part of 1861, a most flagrant rebellion broke out in 
that part of the United States, afterwards called the rebel 
States, enormous for the bitterness with which it was 
prosecuted, and the magnitude and power to which it at- 
tained—a rebellion, the suppression of which involved the 
United States in a war, such as the world has seldom seen 
for its greatness and the sacrifices it cost in human life 
and suffering, and treasure. It is also known, that con- 
ventions were assembled by the rebel portion of the people 
in these States, and ordinances passed to dissolve their 
union with the United States, and to absolve the people 
and all officers in said States from their allegiance to the 
United States and the government and constitution there- 
of; that new constitutions and governments were made 
and instituted in said States, respectively, and these new 
governments eutered into a confederacy with each other, 
and made a constitution and frame of government, and 
assumed and took to itself the name of the “ Confederate 
States of America.” 

This new government, and the governments by which 
it was formed, made war upon the people and govern- 
ment of the United States, seized by their military 
forces the forts, arsenals, arms, and other public property 
of the United States, and, so far as they were able to do 











472 FORTY-THIRD ALABAMA. 
Powell v. Boon & Booth. 








so, captured the officers and soldiers in the service of the 
federal government, and drove out and expelled the civil 
officers thereof, or compelled them to resign, and by open 
force and war, prevented the administration of justice 
under the constitution and laws of the United States, and 
utterly destroyed the legitimate State governments, and 
assumed to exercise all the powers of sovereign States, in 
utter hostility to the power and authority of the general 
government. 

This rebellion, it was the duty of the United States to 
suppress and conquer. It was a high and imperative duty, 
necessary to its own preservation ; a duty it owed to the 
people who had intrusted and clothed it with the high 
powers of government. And more—a duty it owed to the 
great principles of human liberty and civil government. 

This great duty it performed. It put forth a power and 
energy that astonished the world ; and after a struggle of 
four years, it accomplished its work. The rebellion was 
suppressed and subdued ; the rebel armies—the chiefest of 
them—were captured, and the remainder of them surren- 
dered and laid down their arms. The governments it had 
called into being, both of the confederacy and of the 
several rebel States, were overthrown. A portion of their 
highest officers were arrested, and others of them fled and 
escaped from the country; and the people in the rebel ter- 
ritories became a conquered people, and were left with no 
civil governments to protect them, or to save them from the 
evils of a wild confusion, and the terrors of anarchy. 

To prevent these fearful evils and dangers, it became 
the duty of the power that had accomplished the great 
work of preserving and protecting the integrity and en- 
tirety of acommon government and country, to protect and 
govern these people until civil State governments for them 
could be formed, and brought into the Union with the other 
States that had remained loyal to the government and con- 
stitution of the United States, and aided in the great work 
for their protection and preservation. 

To do this was not the labor of a day. It required time. 
In the meanwhile, it was necessary to govern the people, 
and to give them, as far as possible under the circum- 
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stances, protection and security. This could only be done 
by the military power, until congress, the political power 
of the government, could interpose, by proper legislation, 
for that purpose. 

The president, as commander-in-chief of the army and 
navy of the United States, could and should have provided 
for such protection and security, by virtue of his military 
power. Dut, it is my opinion, made up after much careful 
deliberation and reflection, that he had no constitutional 
warrant or authority to institute civil governments in the 
conquered States. Nor had the people in these States any 
power under the constitution, or otherwise, to create or in- 
stitute such governments for themselves. They were a 
conquered people, and by their treason and rebellion, had 
forfeited and lost all their rights and privileges under the 
constitution, and had, thereby, become public enemies, and 
could not even invoke the protection of the United States, 
except on the score of humanity, and such protection as 
they could claim, as a conquered people, by the laws of 
war and the law of nations. 

Civil government in these States, whether temporary, or 
such as may, or might finally, be admitted into the Union, 
can only be created and formed through, and by the aid 
and instrumentality of legislation, and, consequently, the 
legislative department of the government—congress—is the 
only department competent to interfere and act for the ac- 
complishment of such a purpose. 

The first section, of article one, of the constitution, de- 
clares that “all legislative powers herein granted, shall be 
vested in a congress of the United States, which shall con- 
sist of a senate and house of representatives.” By the 
first part of section five, it is ordained that “each house 
shall be the judge of the elections, returns and qualifica- 
tions of its own members.” And by the first part of section 
three, of article four, it is provided that “ new States may 
be admitted by congress into the Union.” 

Although the conquered States may not, in a strict sense, 
be called new States, they are and were, in every just gov- 
ernmental sense, States out of the Union, and not in it, and 
I hold, to restore them to their places and privileges in the 
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Union, that were lost and forfeited by the rebellion, re- 
quires an exercise of the same powers necessary to admit 
new States into the Union ; in the strict sense of the words, 
that both cases stand substantially upon, and are to be 
governed by, the same principles. To restore the con- 
quered States, or to admit new States into the Union, re- 
quires legislation, and as congress is the only department 
of the government that can exercise legislative power, con- 
gress alone could, or can do it. The president, as the 
head of the executive department of the government, can 
not lawfully exercise any legislative power under the con- 
stitution, unless thereto especially authorized. He has no 
constitutional power or authority to authorize the people, 
either in new territories or in the conquered States, to make 
new constitutions or forms of government, preparatory to 
being received into the Union. 

Such authority can only be conferred by an act of con- 
gress, and when these necessary preliminary steps are 
taken, congress alone can admit them into the Union; and 
the two houses of congress, each for itself, can alone judge 
of the elections, returns, and qualifications of its own mem- 
bers, and admit them to their seats in the councils of the 
nation. How, I ask, can the United States, under the said 
fourth article of the constitution, guarantee to the States a 
republican form of government, unless congress first acts 
and decides what government is established in a State, and 
also determines its character, and the lawfulness of the au- 
thority by virtue of which it was made ? 

In the case of Luther v. Borden et al., (7 Howard’s U. S. 
Rep. p. 1,) Chief-Justice Taney, in delivering the opinion 
of the court, and speaking of this fourth article, says; 
“ Under this article of the constitution, it rests with con- 
gress to decide what government is the established one in 
a State. For, as the United States guarantee to each State 
a republican government, congress must necessarily decide 
what government is established in the State, before it can 
determine whether it is republican or not. And when the 
senators and representatives of a State are admitted into 
the councils of the Union, the authority of the government 
under which they are appointed, as well as its republican 
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character, is recognized by the proper constitutional au- 
thority, and its decision is binding on every other depart- 
ment of the governmeut, and would not be questioned ina 
judicial tribunal.” 

The proper constitutional authority here referred to by 
the chief-justice, is undoubtedly congress ; and, when that 
authority has acted, no other department of the govern- 
ment, or officer thereof, no judge or court of justice, can 
legally review its decision, or, without a plain violation of 
duty, question or disobey it. Again, he says in the same 
opinion, “In forming the constitutions of the different 
States, after the declaration of independence, and in the 
various changes and alterations which have been made, the 
political department has always determined whether the 
proposed constitution or amendment was adopted, or not, 
by the people of the State, and the judicial power has 
followed its decision.” 

That was an important case, was elaborately argued by 
the ablest counsel of the time, and received the most careful 
consideration of the court; and not only the paragraphs 
quoted, but the whole opinion, taken together, is, to my 
mind, a most conclusive authority to show that congress is 
the only department of the government authorized to re- 
organize and reconstruct the conquered States, and to pro- 
vide for the establishment of civil governments therein ; 
and when established, to admit them into the Union; and 
of necessity, therefore, congress must determine the char- 
acter and validity of the governments in said States, re- 
spectively, before, or when it enters upon this work, and 
when it has done so, and decided the question, it is the 
clear duty of the courts to follow its decision. 

To hold otherwise, would lead to a conflict between the 
different departments of the government, that would, al- 
most certiinly, end in confusion and anarchy. All such 
questions are eminently political in their character, and to 
be decided and settled by the political department of the 
government, and are not properly cognizable by the courts. 

The president, however, took altogether a different view 
of this matter, and assumed, by virtue of his executive au- 
thority alone, to provide civil governments for said States. 
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To accomplish his purpose, he appointed provisional gov- 
ernors in said States. On the twenty-first day of June, 
1865, Lewis E. Parsons, Esq., was appointed provisional 
governor of Alabama. 

In his commission it was declared to be his duty, and he 
was therein authorized and required, at as early a period 
as practicable, to prescribe such rules and regulations as 
might be necessary and proper for convening a convention, 
to be composed of delegates to be chosen by that portion 
of the people of the State who were loyal to the United 
States, and no others, for the purpose of altering or amend- 
ing the constitution thereof; with authority to exercise, 
within the limits of the State, all the powers necessary and 
proper to enable such loyal people of the State of Alabama 
to restore said State to its constitutional relations to the 
federal government, and to present such a republican form 
of State government, as would entitle the State to the guar- 
antee of the United States therefor, and the people to pro- 
tection, by the United States, against invasion, insurrection 
and domestic violence. 

Under his appointment, Governor Parsons proceeded to 
convene a convention of delegates, elected under his or- 
ders ; a constitution was made by said convention, known 
as the constitution of 1865, which was signed by Benjamin 
Fitzpatrick, as president, and was attested by William H. 
Ogbourne, secretary, on the 30th day of September, 1865. 
By an ordinance of said convention, an election was held 
in the several counties of this State, on the first Monday 
in November of that year, for a governor, senators, repre- 
sentatives, and other officersnamed. At this election, Rob- 
ert M. Patton, Esq., was elected governor; senators and 
representatives, with other officers, were chosen. Governor 
Patton and the other officers were qualified, and the new 
government, thus brought into existence by mere presiden- 
tial authority, went into operation ; and on the 20th day of 
December, in the said year 1865, Provisional Governor Par- 
sons, by order of the president, transferred the papers and 
property of the State, in his custody, to his excellency, Rob- 
ert M. Patton, as governor of the State of Alabama. 

Here, you see, was a civil government created in and for 
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the people of Alabama, by the President of the United 
States, and under his authority, without any legislation or 
act of congress for that purpose to warrant his course, and 
without, in any manner, consulting or advising with the 
legislative department of the government on the subject. 
He alone assumed the power to do this, as president and 
commander-in-chief of the army and navy of the United 
States; and claimed, too, that he had the sanction of the 
constitution to justify his conduct. 

To all this, congress, when it assembled, utterly dissent- 
ed ; and denied that the president had any authority, under 
the constitution, for what he had done; and in due time 
proceeded, by several legislative acts, to adopt a system to 
give protection to the pecple of the conquered States, and 
to provide for them permanent civil republican govern- 
ments, to the end that they might be restored and admitted 
into the Union, and to the enjoyment of all the rights and 
privileges, civil and political, that they had in the Union, 
and under the constitution, before the rebellion. 

In the agreement of the parties referred to in this opin- 
ion, it is admitted that the said Walker, Judge and Byrd 
were, severally, acting and claiming to act as judges of the 
supreme court of Alabama, at the time of the affirmance of 
the said decree of the probate court of Autauga county, 
and the entry thereof on the records of the court. 

Without this agreement, we will take judicial notice of 
that fact ; and, further, we will also take notice that they 
were oflicers of the government, organized by the president 
as herein stated, elected by the legislature thereof, as judges 
of the supreme court of Alabama ; and that they qualified 
and acted as the judges of said court, holding the regular 
terms of the same ; affirming and reversing the decrees and 
judgments of the inferior courts of the State; and that 
they, and the judges of said inferior courts, were elected 
under the same constitution, and, together, at the time the 
first reconstruction act was passed, constituted the judicial 
department of said government. 

Was that government a void government? If not, then 
the acts of its officers are not void, and, consequently, said 
judgment.of affirmance is not void. 
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The question as to the character of that government was 
a grave and important question, but it is not now, an open 
question. In my opinion, it has been settled by the only 
power competent to decide it; that is, the congress of the 
United States. 

But if it were still an open question, in my judgment, it 
would not be a question proper for the consideration and 
decision of this court. 

It was, in a high sense, a political question, and has been 
wisely settled by the political department of the govern- 
ment, and I hold that the courts are bound, not only to 
take notice of its decision, but also to follow it. 

What that decision is, will be best understood by an ex- 
amination of the acts of congress on the subject. 

The first of these, is the act of the 2d of March, 1867, enti- 
tled “An act to provide for the more efficient government 
of the rebel States.” 

Here, in the very title, is an admission that at that time, 
those were governments in said States, but that they were 
not efficient governments. 

Under this aet, itis known, the said States were divided 
into military districts, and made subject to the military au- 
thority of the United States; and that it was made the 
duty of the president to assign to the command of each 
district an officer of the army, not below the rank of brig- 
adier general, and the powers and duties of these military 
commanders are prescribed in this act, and the two acts 
supplementary thereto. 

The preamble to the said act of the second of March, 
1867, is in the following words: “ Whereas, No legal State 
government, or adequate protection for life and property, 
now exists in the rebel States of Virginia, North Carolina, 
South Carolina, Georgia, Mississippi, Alabama, Louisiana, 
Florida, Texas and Arkansas; and whereas, it is necessary 
that peace and good order should be enforced in said 
States, until loyal and republican State governments can 
be legally established ; therefore, be it enacted, &e.” — Uhis 
is a clear and a distinct admission that there were govern- 
ments in said States, but it goes further, and declares and 
determines the character of said governments; that is, 
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that they were not legal governments; but said act by no 
means declares them to be void governments. This pre- 
amble goes still further, and discloses and shows a plain 
manifestation of the objects and purposes of said act, to- 
wit : To provide for the establishment of loyal and repub- 
lican civil governments in each of said States, and to re- 
store them to the Union. 

To accomplish these objects, congress was authorized 
not only to determine how it should be done, but also to 
select and adopt the means to be used for that purpose. 
To this end, congress, if it had believed the public good 
required it, unquestionably might have declared the gov- 
ernment then existing in said State, not only illegal, but 
utterly void, and the acts of its officers nullities. This, 
however, it did not deem it advisable to do. In my judg- 
ment, it pursued a much wiser and better course—a course 
which it intended and believed would have the effect to 
mitigate, and, it might be, overecme and disarm much of 
the violence and bitterness of feeling which prevailed with 
many of the people who so recently had been engaged in 
open hostility to the government of the United States 
Therefore, instead of declaring that government void, the 
sixth section of said act provides, “that until the people 
of said rebel States shall be, by law, admitted to represen- 
tation in the congress of the United States, any civil gov- 
ernments which may exist therein, shall be deemed provis- 
ional ouly, and in all respects, subject to the paramount 
authority of the United States, at any time to abolish, 
modify, control or supersede the same.” This amounts toa 
declaration, on the part of congress, that the government 
organized by Governor Parsons, under the authority of the 
president, was to be considered, and held to be, a provis- 
ional government, subject, however, in all respects, to the 
paramount authority of congress, aud might be continued 
and used in reorganizing and reconstructing said States, 
and in preparing them to be restored to the Union. 

If this act, and the first supplemental act on this sub- 
ject, left the meaning of congress in any doubt, the second 
supplemental act, I think, is too plain for misapprehension. 

The first section enacts, “that it is hereby declared to 
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have been the true intent and meaning of the act of the 
second day of March, one thousand eight hundred and 
sixty-seven, entitled ‘An act to provide for the more efti- 
cient government of the rebel States, and the act supple- 
mentary thereto, passed the twenty-third day of March, in 
the year one thousand eight hundred and sixty-seven, that 
the government then existing in the rebel States of Virginia, 
North Carolina, South Carolina, Georgia, Mississippi, Ala- 
bama,. Louisiana, Florida, Texas and Arkansas, were not 
legal State governments ; and that thereafter said govern- 
ments, if continued, were to be continued subject, in all re- 
spects, to the military commanders of the respective dis- 
tricts, and to the paramount authority of congress.” 

We will take jadicial notice that the military commander 
of the district of which Alabama formed a part, did con- 
tinue the said government in this State; that Governor 
Patton, and all the other officers of said government, wit) 
the exception of a few that were removed, continued to 
perform the duties of their respective offices, the judges of 
the supreme court, with the others, until the inauguration 
of the present State government, which has been formally 
received and admitted into the Union. We also know, 
historically, that the military commanders of the other dis- 
tricts did the same thing in the several States under their 
control; and that they employed said governments, and 
the officers thereof, as they respectively thought proper, to 
carry into effect the objects and purposes of said acts. It 
is perfectly manifest that the governments here referred to, 
were the governments instituted as aforesaid, by and under 
the authority of the president; for there were then no 
other governments in said States; besides, the second sec- 
tion of this act declares that the commander of any dis- 
trict named in said act, shall have the power, subject to 
the disapproval of the general of the army of the United 
States, and to have effect till disapproved, whenever, in the 
opinion of such commander, the proper administration of 
said act shall require it, to suspend or remove from office, 
or from the performance of official duties, and the exercise 
of official powers, any officer or person holding, or exercis- 
ing, or professing to hold, or exercise, any civil or military 
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office, or duty, in such district, under any power, election, 
appointment or authority, derived from, or granted by, or 
claimed under, any so-called State, or government thereof, 
or any municipal or other division thereof. 

The plain and comprehensive language here employed, 
shows the meaning of congress, as to the character of these 
governments, and that it intended, if possible, to put an 
end to any mistakes, or misapprehensions on this subject, 
so important to be understood by the people, the said mili- 
tary commanders and the officers of said State govern- 
ments. That meaning, undoubtedly is, that these govern- 
ments were to be held to be provisional merely, and subject 
to the power and control of the military commanders re- 
spectively ; and that the acts of said governments were to 
be considered valid and obligatory upon the people of the 
said States. 

Congress, by these acts, considered together, conclusively 
settled these troublesome questions. It held them to be 
political questions, and proper to be decided and determined 
by the political department of the government only. We 
hold that this court is bound by that decision; and that it 
is its duty to take notice of and to follow it. We also hold 
this decision of congress to be a wise and proper decision ; 
that there was a fitness and propriety in its being made by 
congress ; and that the questions thus settled, are not 
proper for the cognizance of the courts. Congress is free 
to fashion its work and suit it to the necessities and exi- 
gencies of such cases, whereas, the courts, in a certain 
sense, are in vinculis, confined and straitened by precedents 
and fixed rules of action, from which, if they could, it is 
seldom either prudent or safe to depart. 

There is another view of this case that has had its in. 
fluence in bringing me to the conclusion, that the questions 
involved in it are political in their character, and not proper 
to be determined by the courts. It is this: the same sort 
of governments existed in each of the States, named in the 
said act of the second of March, 1867, except, perhaps, 
Louisiana and Arkansas, called into being under, and by 
virtue of the same authority. It seems,to me, therefore, of 
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the utmost importance, that with respect to all of them, 
the same rule should prevail, and the same decisions be 
made as to the character of these governments, and as to 
the extent of their validity or invalidity. But if this is 
made to depend upon the decisions of the courts, the courts 
of one State might hold them to be valid, and the courts 
of another State might declare them vwid, and so there 
might be as many differing decisions as there are States. 
Such a state of things might greatly endanger the peace 
and prosperity of the country ; and if it would not defeat; 
it most certainly would impede and embarrass the recon- 
struction, and delay the restoration of these States to the 
Union. 

It was insisted, and very earnestly argued by the plain- 
tiff’s counsel, that because Messrs. Walker, Judge and Byrd, 
were severally, in the language of said agreement, “in and 
of that class of persons who would be disqualified from 
holding office under the provisions of the third section of 
the amendment to the constitution of the United States, 
proposed by the thirty-ninth congress, and known as article 
fourteen, &c., and had also voluntarily aided the Confeder- 
ate States in the late rebellion and war against the gov- 
ernment of the United States, and had not, to any extent, 
been relieved of their disabilites by congress ; therefore, 
they were, respectively, ineligible to hold the office of judge 
of the supreme court, and for this reason, the court was 
not legally the supreme court of said State, but was a void 
court, and its judgments nullities. 

This argument is altogether more plausible than sound 
Their ineligibility may have been a good reason for their 
removal, but, so long as they were permitted to hold their 
offices, and to discharge the duties of a supreme court, 
their judgments were valid, as it regards the parties to 
such judgments themselves, third persons and the public. 

I readily admit, the court by which the said judgment of 
affirmance was rendered, was not the supreme court of the 
State of Alabama, in the same sense in which the supreme 
court before the rebellion and since the restoration of the 
State to the Union, was, and is, the supreme court of said 
State. The supreme court then, and now, derived and de- 
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rives its authority from the constitution of the State; but 
the supreme court at the time said judgment was rendered, 
held its authority under, and by virtue of, the said acts of 
congress, and by the permission of the military commander 
of this district, and was the supreme court of said provis- 
ional government, and as such, had the powers of a supreme 
court, and authorized to entertain said appeal, and to hear 
and determine the same. 

One reason more, why this motion should be denied, and 
this opinion ends. The people of the State took this mat- 
ter into their own hands, and settled the question for them- 
selves. By ordinance No. 15 of the convention of 1867, it 
is declared, “ That all the official acts of public efficers in 
this State, under United States military authority, during 
the existence of the present provisional government, shall 
have the same force and validity as if the same had been 
done in due course of law.” This language is broad and 
comprehensive enough to embrace, and does embrace, the 
judgments of courts, and the acts of judicial officers, as well 
as the acts of other public officers, whether civil or military, 
for they were all alike under the control of the military 
commander, subject, however, at all times, to the paramount 
authority of congress. 

My associates concur with me in this opinion ; the motion, 
therefore, is overruled at the costs of the plaintiff in the 
motion. 


B. F. SAFFOLD, J.—I concur in the judgment of the 
court, overruling the motion to annul the judgment of this 
court, rendered at a former term in this case, on account of 
the insufficiency of the reasons assigned in support of the 
motion. 

The reasoning of a justice of the supreme court, to sus- 
tain the conclusion of the court in any matter presented 
for its judgment, is not an adjudication of other questions 
than those necessarily involved in the decision of the cause. 
But the argument is often used in other causes in aid of the 
propositions it tends to establish, and is a clear indication 
of the opinion of its author respecting such questions. 

The matters treated of in the opinion delivered by the 
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chief-justice in this case are of great importance, and my 
views in reference to some of them are essentially different 
from his. This is my apology for recording a dissent on 
issues not material to the conclusion. 

I propose to speak in a general way of the subjects herein 
discussed. The light of many years must fall on our re- 
cent history before it can be read with accuracy in detail. 

In the case of Hall v. Hall, at the present term, Judge 
Peters has expressed his opinion that the acts of the legis- 
lature and of the courts existing in the State during the 
rebellion, are absolutely void, except so far as they have 
been separately and formally re-enacted and adopted since 
the restoration of the State to the Union. I deem it my 
duty to dissent in some measure from this declaration. 

The ordinance of secession was adopted on the 11th Jan- 
uary, 1861, by a State convention elected by the people, 
under the forms of law. Up to that time, the State, in all 
the senses in which that word may be politically applied to 
the territory and the people of Alabama, was in accord 
with the federal government, a member of the United 
States, subject to the rightful jurisdiction thereof, and en- 
titled to all the rights and privileges guaranteed by the 
constitution of the United States, and protected by the 
constitution of the State. The act of secession was void, 
and all the legislation in pursuance thereof, and hostile to 
the United States, was also void, because in violation of 
the federal constitution. 

What became of the constitution and laws of the loyal 
State of Alabama, when the insurrectionary government 
was put in operation? Had they no existence? Were 
there no persons in the territory of the State who had no 
interest in, and a right to, them? They could not be le- 
gally destroyed by that which was legally void. They were 
simply in abeyance, or suspense, for the want of power 
anywhere to enforce them. It was the duty of the federal 
government to enforce them whenever, and as far as it was 
practicable to do so, in behalf of any citizen of the State 
loyal to the Union. 

It is said that the supreme court of the United States 
has decided that, by the law of nations, each individual, 
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residing within the insurrectionary districts of this sec- 
tional or territorial war, became, by virtue of his residence, 
an enemy to the Union, divested of every right and _privi- 
lege, and entitled only to the humanity of the lawful power. 

I can not believe that such a decision has been made by 
that high tribunal. If the insurrection, instead of being 
circumscribed by well-defined geographical boundaries, had 
been diffused over the entire country, the principle would 
be impossible of application. But what is this law of na- 
tions, before which, in war, our great charter must subside ? 
Is it anything more than the acts of nations, oscillating 
between mercy and cruelty, as reason or passion prevails? 

It is easy to see how the government of the United States, 
seeking to enforce its jurisdiction over the territory and the 
people of the insurgents States, against fierce opposition, 
could not stop in the midst of battle to try the rights of 
individuals. There is sanction in the constitution for taking 
the property of the citizen for the public use, and reason 
in postponing the just compensation until peace should be 
restored. If an insurrectionary district is invaded by the 
armies of the rightful power, and the loyal inhabitants are 
injured by them, it is because the paramount right and 
duty of suppressing the insurrection impels it to be so. If 
their property on the seas is captured, because owned in 
the disaffected district, and condemned as lawful prize to 
the captor, it is because, in the midst of war, justice is si- 
lent from necessity—not because the individual has for- 
feited his right to protection. This is what the supreme 
court of the United States, in the Prize Cases, and in the 
case of Mrs. Alexander's Cotton, has decided ; and nothing 
more than this. The constitutional rights and status of 
the loyal citizen are not lost by residence in the disturbed 
district, but, like the constitution and laws of his State, are 
in suspense, from the inability of his government to assert 
and defend them. 

That the State of Alabama remained a State of the 
Union, and her citizens continued to be citizens of the Union, 
entitled to all the rights and privileges of such, except so 
far as each individual forfeited his own by his conduct, and 
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subject to all the duties of such, is proved by the action of 
the federal government itself. 

The proclamation of the president, in April, 1861, de- 
claring the existence of an insurrection in certain States, 
recognizes the presence in them of loyal citizens. The 
cunfiscation act of congress, of August 6th, 1861, is aimed 
only at property used in aid of rebellion. The act of July 
17th, 1862, to punish treason, excepts from its operation 
persons which held their oftices before the attempted seces- 
sion, and who had not taken an oath of allegiance to the 
Confederate States. The emancipation of slaves proclaimed 
by the president, September 22d, 1862, was to have no ap- 
plication within those States in insurrection which should 
be represented in congress on the Ist of January, 1863. 
The act of congress of March 12th, 1863, regulating the 
disposition of captured and abandoned property, provided 
for the return of its value to loyal owners. These acts, 
and the recognition of a loyal government in Virginia, and 
the sanction given to the State governments formed in 
Louisiana and Arkansas during the war, establish the ex- 
istence in the rebel States of a population entitled to re- 
organize their State governments, and to possess and en- 
joy all the rights and privileges guaranteed by the federal 
constitution to an American citizen. In addition to this, 
the emancipation of the slaves, by arms and legislation, 
was notdeemed beyond a revival of the rights of the owners, 
or a claim to compensation, until the 15th and 14th amend- 
ments to the constitution were secured. 

If residence within an insurrectionary district stamps on 
each individual therein, the character of enemy to his gov- 
ernment, entitled only to ‘ts humanity, then residence, 
more powerful than the constitution, dissolves allegiance, 
changes patriotism into crime, and makes treason a duty. 

The United States, by the various acts mentioned above, 
acknowledged its obligations to the loyal inhabitants of 
the southern States, surrounded as they were with perils, 
as far as it was possible todo. Her judicial history should 
be a memorial to posterity of justice done, and right ac- 
knowledged, that in like dangers in the future, those who 
love the Union of the States and are willing to suffer for a 
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grateful nation, may not seek security under the ruling 
power of their section, whether it be a frantic mob, a civil 
rebellion, or the cold tyranny of the lawful power. 

On the termination of the war, the president put in oper- 
ation a provisional government, and re-established the 
constitution and laws of the State, existing anterior to the 
adoption of the ordinance of secession. By his authority, 
a State convention was assembled in September, 1865, 
which organized a State government. Under this State 
government two legislatures were convened. Both the 
convention and the legislatures passed laws which were 
adjudged by the courts and enforced by the executive de- 
partment. The acts of the rebel State government were 
recognized so far as they were not in conflict with the fed- 
eral and State constitutions. In March and July, 1867; 
congress, by the reconstruction laws, instituted a military 
government in the State, with permission to use the local 
civil tribunals, which were declared to be provisional only, 
previous to the admission of representatives into congress: 
These provisional governments enforced the laws made by 
themselves, and recognized and enforced the laws and 
judgments of the rebel State government, allowing, for good 
cause shown, a review of the acts of itscourts. In Novem- 
ber 1867, the State convention, authorized by congress to 
frame a constitution and civil government for the State, 
confirmed the acts of the rebel government by clear im- 
plication in providing for a review of its judicial action by 
the legal State courts. 

It is insisted that the rebel courts had no jurisdiction of 
the causes they determined, and that itis beyond the power 
of State legislation to validate their judgments ; that the 
action of a court without jurisdiction is void, and the statute 
alone would constitute the adjudication upon the rights of 
the parties. This is an objection which ought to be con- 
clusive against such legislation, except under those extra- 
ordinary circumstances which oceur but seldom in the his- 
tory of a people, and which may be admitted as exceptional 
cases. The federal constitution does not forbid a State 
legislature to exercisy judicial functions. The ordinances 
of a State convention are of as high authority as the State 
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constitution. During the war the courts remained as they 
were constituted under the legal government. Most of the 
judges were legally elected. The jurors were such as were 
qualified to serve by the valid law. The people retained 
their right to the administration of justice without denial 
or delay. They resorted to these courts for a decision of 
the issues between them. When the war was over, what 
hindered them, in their sovereign capacity, from enacting a 
bill of peace to quiet the litigation of years? What was 
more just than to stamp the adjudications of the rebel 
courts with the character of provisional judgments, to be 
annulled, and a new trial granted for good cause shown. 

The principle of the validity of de-facto governments, is 
undoubtedly applicable to the provisional governments 
since the war, and, perhaps, on all ordinary subjects, to that 
existing during its continuance. It depends, solely, on the 
simple and sufficient reason, that when an illegal govern- 
ment has existed for a considerable time, it is better to ac- 
quiesce in what has been done, than to still further convulse 
and demoralize society, by vainly seeking to run a thread 
of legality through the mode of its doing. 





HALL et au. vs. HALL Et At. 


[BILL IN EQUITY BY WARDS, AGAINST GUARDIANS, FOR DISCOVERY, ACCOUNT, 
FINAL SETTLEMENT, REMOVAL OF GUARDIAN, AND REFORMATION OF GUARD- 
IAN’S BOND. ] 


—s 


- Chancery ; when has jurisdiction to compel guardian to make final settle- 
ment, in first instance. —Where the judge of probate, recently elected, is 
disqualified for holding office of such probate judgeship, and discharg- 
ing the same, on account of disabilities incurred by reason of his par- 
ticipation in the late rebellion, chancery will take jurisdiction to com- 
pela guardian, who has failed to make and return any inventory of his 
ward’s estate, as required by law, to account and make settlement for 
his ward’s funds, received by him, as such guardian, 

2. Guardian; duty of.—A guardian is a trustee appointed by law, and it 
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is his duty to preserve and improve the ward’s estate, and not waste or 
destroy it. 

3. Same; when will not be excused for investment of wards’ money in Con- 
federate bonds or treasury-notes.—A guardian will not be excused from 
accounting for his ward’s money, which was received by him, in this 
State, during the year 1861, in specie or current bank notes, and after- 
wards converted by him, without an order of the proper court, into 
Confederate treasury notes, or Confederate interest-bearing bonds, and 
which estate was thereby finally lost and destroyed. 

4. Guardian ; duty of, when money cannot be safely loaned.—It is the 
guardian’s duty to keep his ward’s moneys safely, without charge, if he 
cannot loan them out, or re-invest them, under order of the proper court. 
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in chancery is not demurrable, because it combines an application to 
ce mpela guardian to make a settlement of his guardianship, with a 
prayer for reformation of the guardian’s bond, which, by mistake, has 
been made payable to the judge whose term has just expired, instead 
of to the juage just elected and inducted into office. 

. Guardian's bond ; when will be reformed.—A gnardian’s bond, which, 

by mistake, has been made payable to the judge of probate whose term 

has just expired, instead of to the judge who has been elected and in- 
ducted into office to succeed him, will be reformed so as to make it 
payable to the proper judge, upon suflicient proof of the mistake. 
Same; signatures to, when suficient.—It is not necessary that the 
guardian's bond should be signed by him and his securities at the same 
time, or on the same day; it is sufficient if all sign it before it is ap- 
proved. 

8. Act approved November 9th, 1861; what will not excuse guardian fiom.— 
The enactinent of the insurrectionary legislature of this State, during 
the late rebellion, purporting to have been approved November 9th, 
1861, is not such an authority as will excuse a guardian who collects 
his debts due his wards in Confederate treasury-notes, and invests the 
same in Confederate interest-bearing bonds, from accounting for the 
debts thus collected, and the funds thus invested, if the same be thereby 
wholly lost, 

9. Ordinance of secession ; effect of.—The ordinance of secession was a 
nullity. it did not destroy the rightful State of Alabama, nor repeal 
its laws, 

10. Lnsurreciionary government; laws of, how far entitled to recognition in 
this court as laws.—The insurrectionary government, which was organ- 
ized in the State after the act of secession, was illegal ; its general as- 
sembly was illegal ; and its legislative acts were unlawful enactments ; 
and they are not entitled to recognition in this court, as laws, unless it 
is shown that they have since been re-enacted, or adopted by the legis- 
lature of the present rightful government. 


oO 
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Tus was a bill in equity, exhibited in the chancery court 
of Mobile, by Wm. C. Hall, in his own behalf, and as next 
friend of Joseph, Eliza and Thompson Hall, minors, 
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against their guardian, Gerald B. Hall, and Y. C. Hall, his 
security, praying for account and discovery, reformation of 
guardian’s bonds, final settlement, and removal of guard- 
ian, and for general relief. 

The bill alleges that on the 25th of May, 1861, Gerald 
B. Hall was duly appointed, qualified, and gave bond, in 
the probate court of Mobile county, as guardian of com- 
plainants, with Y. C. and Joseph Hall as his securities ; 
that by virtue of his appointment as guardian, &c., said 
G. B. Hall received from the estate of complainants’ 
father, $9,00J in specie funds, or its equivalent, in which sum 
complainants had an equal interest ; that immediately af- 
ter receiving said money, said guardian converted it to his 
own use; that he has never made any inventory, or other 
return to the probate court, nor made any annual state- 
ment, or settlement, as required by law ; that said guard- 
ian has furnished nothing whatever to the support and ed- 
ucation of complainants ; that said guardian being called 
on for a settlement, averred that he invested the money in 
Confederate securities, and that the same was thereby 
wholly lost, and denied any liability or claim on him on 
account of the same; and averred that he was insolvent, 
and could pay nothing ; all of which statement (except the 
insolvency, which is admitted,) are charged to be false, and 
made with a view to cover the waste and destruction of 
complainants’ estate. 

The bill also alleges that complainants are in great need 
of said money for their support and education, the war 
having greatly reduced their relatives, with whom they 
formerly lived ; that the recently elected judge of probate, 
on account of participation in the rebellion, has not been 
permitted to take that office, or exercise the duties thereof, 
and that there is no prospect that he will be permitted to 
assume the duties of said office, within any reasonable 
time ; that G. B. Hall, the guardian, is insolvent ; that Jo- 
seph Hall, one of the securities, is dead, and his est :te ut- 
terly insolvent ; that the other surety, Y. C. Hall, has no 
available property to answer his liability to complainants, 
except some pine lands in Baldwin county, from which he 
is rapidly moving and cutting down the timber, the only 
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thing of value on it, and that without the speedy interpo- 
sition of the court, said fund would be inevitably lost. 

The prayer of the bill is that the court will take jurisdic- 
tion of said guardianship, and for the removal of said 
Hall as guardian, and for account and discovery, and for 
decree against said Hall and his surety, and for general re- 
lief. 

The guardian’s bond is made an exhibit on the bill ; it is 
in the usual form and penalty, and payable to John A. 
Hitchcock, judge of the probate court of Mobile county, 
and his successors in office, and signed by defendants on 
the 25th day of May, 1861, but was “taken and approved 
by Geo. W. Bond, Judge,” on the 25th May, 1861. 

The defendant, Y. C. Hall, answered, denying any liabil- 
ity as surety, because the said John A. Hitchcock, at the 
making, approving, and delivery of said bond, was not the 
judge of )robate, and that there was no authority of law 
for taking such a bond; and secondly, because his co-de- 
fendant, (:. B. Hall, immediately after receiving said funds, 
placed them in the Bank of Mobile, for the use of said 
wards, ani for safe keeping; that in 1862, his co-defendant 
being unatle to get gold and silver from the bank, took 
payment for said deposit in Confederate treasury-notes of 
the (then) value of the funds deposited, and immediately 
afterwards invested the same in Confederate interest-bear- 
ing treasury-notes, under and by virtue of the several acts 
of the general assembly of the State of Alabama, on the 
subject; that afterwards said notes were destroyed, with 
co-defendant’s house, in 1865, by fire. There was also a 
demurrer to the bill for want of equity. 

Afterwards, complainants amended the bill so as to allege 
that Hitchcock, to whom the bond was made payable, had 
just gone out of office when said bond was made, and that 
in drawing it up, one of the printed blanks, with Hitch- 
cock’s naive on it, was used, and the name of Hitchcock 
omitted to be erased by mistake, and the name of G. W. 
Bond omitted to be inserted by mistake; that it was the 
intention of said G. W. Bond, and the obligors on the 
bond, that the same should be made payable to G. W. 
Bond, as judge of probate of Mobile county, and not to 
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John A. Hitchcock, and the prayer was so amended as to 
ask for the reformation of the bond, &c. 

The defendant, Y. C. Hall, filed a sworn answer to the 
amendment, and denied “any knowledge of any agree- 
ment or understanding between G. B. Hall and said G. W. 
Bond, in taking said bond ; averred that defendant was 
nothing more than a surety on the paper signed, and 
nothing was said to him, further than that he was requested 
to sign the bond, which he did, and which bond defendant 
charges is void ; and further, that there was no other agree- 
ment, contract, or obligation entered into by him, either 
in writing or on parol.” 

Defendant also demurred to the amendment— 

1. Because it makes a new case, and is a departure. 

2. Because it seeks to make defendant liable for the de- 
faults of G. B. Hall, on facts not in writing, and is, there- 
fore, violative of the statute of frauds. 

3. Because the original bond, being void, as appears 
from the bill, to reform it would be to make a new bond, 
which ought not to be done on the facts charged. 

4. Because defendant is a mere security, and the facts 
charged are not sufficient to reform as to him; he has a 
right to stand on, and abide by the original paper signed 
and agreed to by him, and none other. 

5. For want of equity. 

The defendant, G. B. Hall, filed a sworn answer, admit- 
ting the receipt of eight thousand five hundred and fifty 
dollars, in bills of the Bank of Mobile ; denies any con- 
version whatever; avers deposit in Bank of Mobile for 
use of his wards, and its being kept there because the con- 
dition of the country rendered it unsafe to invest it, until 
1862, when he demanded gold and silver of the Bank of 
Mobile, but could get nothing but Confederate treasury- 
notes, which were equal to the value of the bills deposi- 
ted. “Defendant hesitated a long time about what he 
should do with the money; and after consulting many 
friends—good business men—and exercising his own best 
judgment, defendant was forced by public opinion and his 
best judgment, to receive said deposit, and to invest the 
same in interest-bearing Confederate treasury-notes, which 
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he did some time in 1862; that defendant kept said money 
separate and apart from his own, and safely under lock and 
key, until 1865, when the federal forces attacked and 
burned his house, and destroyed the notes and all the 
other valuables of defendant.” 

In answer to amended bill, defendant avers “ that he did 
not read the bond ; nothing was said about any mistake as 
to the form ; defendant did not know what kind of a bond 
the law required ; that he knew he had to give bond, and 
he supposed that the bond handed him to sign was in the 
usual form. All the parties to said bond signed separately 
and at different times ; defendant did not see either of the 
other parties sign.” Defendant, G. B. Hall, also demurred 
to the bill for want of equity, and for want of jurisdiction 
in the court, and to the amendment, for departure. 

It was proven by James S. Greene, who was, and had 
been book-keeper of the Bank of Mobile since 1843, and 
was such book-keeper in 1861-2-3-4, that Green B. Hall 
had an individual account with the bank during that time, 
but none as guardian. Attached, as an exhibit to his 
answer, is a transcript of G. B. Hall’s account from Janu- 
ary 10th, 1560, to March 19th, 1864, (when the account 
was closed), taken from the books of the bank. There is 
no item of $8,550, either on the debit or credit side of said 
account. There was a deposit of $9,100 on the 11th June, 
1860, and afterwards various deposits of from $500 to 
$1,000, which Hall checked upon. The balance to the 
credit of Hall on the 7th day of December, 1861, was 
$959.42, and the total amount of deposits from that time 
until March the 14th, 1864, when the account was closed, 
were $4,748.85. 

It was proven by the records of the probate court, and 
also by the testimony of James Hall, that Gerald B. Hall 
received from the administrator of the estate of William 
Hall, deceased, who was the father of the wards, about the 
sum of $8,820.28. 

For the defendants, there was no testimony offered, save 
their own depositions, which were, in substance, the same 
as their answers to the original and amended bill. 

The cause was submitted for decree, on the original and 
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| amended bills, the answer of the defeudants, and the testi- 
| mony. On final hearing, the chancellor overruled the 
several demurrers of the defendants, ordered and adjudged 
that complainants were entitled to the relief prayed for ; 
that the bond made an exhibit to the bill, be reformed ac- 
cording to the prayer of the amended bill; directed the 
register to take and state an account between complainants 
and said G. B. Hall, as their guardian, as prayed in the bill, 
and to have said guardian removed from the guardianship. 
In the order of reference the register directed him “ not to 
allow any credit for any investment of the funds of said 
trust estate in notes or bonds of the Confederate States of 
Anierica.” 

The defendants appeal, and now assign as error, that 
the court erred— 

1st. In overruling the demurrers to the original bill. 2d. 
In overruling the demurrers to the amended bill. 3d. In 
permitting the amendment of the original bill. 4th. In 
the final decree rendered. 
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DaroGan & Tayxor, for appellants. 
R. H. Smiru, contra. 


[No briefs came into the hands of the reporter.] 





PETERS, J.—In courts of chancery, it is upou the alle- ale 
gations of the bill and the answer that the parties are to be | 
relieved or defended. Upon these alone the chancellor 
predicates his decree. In this case the answer is in the 
nature of a cross-bill, and asks, in effect, the ratification ® 
and approval of the acts of the guardian, by which the es- 
tate of his wards has been wholly lost. Then, it should 
show such a narrative of facts as would have justified the 
allowance of such ratification, should the same have been 
set up in a bill for relief, under like cireumstances.—Ad- 
ams’ Eq. p. 343, marg. 

A guardian is a trustee appointed by law, and his powers 
are limited by the law prescribing his duties. If he trans- 
cends the limits thus imposed in his dealings with the 
ward’s estate, he takes upon himself the responsibilities 
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incurred by his acts. If they are hurtful to his ward’s es- 
tate, he must answer for the injury, out of his own pocket, 
and not impose it upon his ward. The law regulating the 
ordinary duties of guardians is found inthe Code. If there 
is need to go beyond what is there laid down, he must re- 
sort to a court of chancery for advice and direction, if the 
powers of the court of probate are insufficient to afford the 
required assistance. He must manage his ward’s estate ac- 
cording to law. If he acts without authority of law, he 
takes the peril upon himself, and must suffer the conse- 
quences, if his acts are destructive to the ward’s estate. 
He is appointed, not to destroy the ward’s estate, nor to 
injure it, but to preserve it and improve it.—Revised Code, 
§ 2426, et seq.; 2 Kent, 229-231, and notes; 2 Story’s Eq. 
§ 977; Allenv. Martin, 36 Ala. 330. 

Where the law has prescribed rules for the management 
of the ward’s estate, as it has done in this case, neither 
public opinion nor the advice of friends is sufficient au- 
thority to disregard the law. In West, Oliver & Co. v. 
Ball & Crommelin, which was a case in principle quite sim- 
ilar to this, Chief-Justice Collier declares, that “it has been 
repeatedly decided, that the usage of no class of men can 
be supported in opposition to established law.”’—12 Ala. 
340, 347. And that case was stronger than this; because 
usage is sometimes treated as law, but public opinion and 
advice of friends never is. Usage has something fixed and 
regular in its action, and men consent to it as a law; but 
public opinion and the advice of friends are as variant as 
people’s faces, and as unstable as the winds. Public opin- 
ion sometimes approves and disapproves the same thing, 
almost before the breath is cold that expresses its vascilla- 
ting judgments. Besides, men who are deliberating to do 
wrong, or to pursue a doubtful course, are not apt to ask 
advice of such friends as disapprove their purposes. Such 
direction is, therefore, too one-sided and too much subject 
to the grossest errors to excuse the violation of a legal du- 
ty. The lawof this case required the moneys of the wards 
to be annually loaned out on mortgage or bond, with sufii- 
cient security ; and, when it was possible, the interest should 
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have been collected and compounded.—Rev. Code, §$ 2426, 
2427 ; Allen v. Martin, supra. 

And if the money could not be so loaned, it was the duty 
of the guardian to keep it safely without change, as he 
would any other property of the wards in his hands, or in- 
vest it, under an order of the proper court.—Revised Code, 
§§ 2429, 2436, 2437. The guardian here wholly failed to 
do this, or to make any effort to do it. He did not even 
obey the requisitions of the enactment to which his co- 
defendant now appeals for his justification. He neither 
asked authority to make the investment in “ interest-bear- 
ing bonds of the Confederate States,” nor after it was 
made, did he report his action to the proper court for its 
approval, as required by the enactment above referred to. 
Pamph. Acts, 1861, No. 54, p. 54; Act Dec. 9, 1861. The 
result is, that he is liable to make good the loss occasioned 
by his misconduct. The fourth section of said enactment 
required the investment to be reported within a certain 
time, and refuses credit for it, unless this is done; ora suf- 
ficient reason must be shown for the neglect to report. 

Moreover, in this case the guardian himself does not 
pretend that he acted under any law, or that any existed, 
which authorized him to deposit his wards’ moneys in the 
Bank of Mobile, in the manner that he did. He alleges, 
that he made the deposit, and “ was forced by public opin- 
ion, and from his own best judgment of what was best, to 
take Confederate treasury-notes” for the deposit thus 
made. And after thus taking the Confederate treasury- 
notes from the bank, he “‘ hesitated for a long time what he 
should do with the money, and after consulting many 
friends—good business men—and exercising his own best 
judgment, he concluded to invest in interest-bearing Con- 
federate notes;’ which he thinks was done some time in 
1862. These “notes” were safely kept by him until they 
were destroyed by the burning of his house, in 1865. Such 
excuses are wholly insufficient to justify the guardian’s con- 
duct. They are not sanctioned by any law. These Con- 
federate treasury-notes were never a legal tender for the 
payment of debts. They were never lawful money, and 
could not be made so by any legislature of this State, the 
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laws of which have recognition in this court.—Chapman, 
Tyon & Noyes v. Cowles, 41 Ala. 103,112; West, Oliver & 
Co. v. Ball & Crommelin, 12 Ala. 340, 345; Const. U.S., 
Art. 1,§ 10; Pasch. Ann. Const. U.S. 153, 154. 

Young C. Hall, the co-defendent of the guardian in the 
court below, alleges, upon information, in his answer to 
complainants’ bill, that the funds of the wards were de- 
posited in the Bank of Mobile, “for safe keeping, for the 
benefit of said wards.” But the testimony does not sup- 
port this allegation. On the contrary, it shows that the 
information on which it was based was not true. The proof 
shows that the funds were deposited by the guardian in his 
own name, and for his own use, and he accordingly 
“checked” them out as such. His account with the bank 
does not show that the wards were at all known in the 
transaction. There was no sum of money deposited there 
for them, or sum corresponding in amount with the sum 
that belonged to them. 

The same defendant also alleges, that when the guardian 
attempted, in 1862, to withdraw the funds thus deposited, 
“the bank refused to pay in gold or silver, or in current 
bank-notes, but tendered him Confederate treasury-notes, 
then equal in value to the bills deposited” by the said 
guardian, which were received by him, “for said deposit 
or for said debt; that immediately afterwards, said Hall 
invested the same in Confederate interest-bearing treasury- 
notes, for the use and benefit of his said wards, under and 
by authority of several acts of the general assembly of the 
State of Alabama, on this subject.” But no reference is 
made to any law, with specific title and date of approval ; 
nor is any such law known to this court, as a law of the 
State of Alabama, as now organized. 

There is but one State of Alabama known to this tribu- 
nal, by its laws; that is the State of Alabama—a member 
of the Union—acting under the constitution of the United 
States, and in conformity to its requisitions. Any other 
State of Alabama is an usurpation, unconstitutional, illegal 
and void; and the acts of its general assembly partake of 
its own defects. They have no legal standing in this court, 
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unless it is shown that they have been re-enacted or adopted 
by the rightful government of the State. That the rebel 
government was an organized political body within the lim- 
its of this State, is not enough to give its enactments the 
force of laws. It must be a State admitted into the Union, 
and must derive its powers from the constitution and laws 
of the United States.—Scott v. Jones, 5 How. 343; Chero- 
kee Nation v. Georgia, 5 Pet. 18. 

The rightful State of Alabama, the only one known to 
this court as a State, has never been out of the Union ; nor 
has it ever been destroyed, though its government has been 
suspended. The ordinance of secession was a nullity. It 
neither overthrew the State, nor repealed its laws. Its 
effects were therefore nothing. This is expressly affirmed 
\| by the supreme cuurt of the United States, in the case of 
! Mauran v. Insurance Company, in which, in speaking of the 
rebelling States, that court says: “ We agree, that all the 
proceedings of these eleven States, either severally, or in 
conjunction, by means of which the existing governments 
were overthrown and new governments erected in their 
stead, were wholly illegal and void, and that they remained, 
| after the attempted separation and change of government, 
| in judgment of law, as completely under a// their constitu- 
| 
| 








tional obligations as before. Theconstitution of the United 
| States, which is the fundamental law of each and all of them, 
; not only afforded no countenance or authority for these 
proceedings, but they were in every part of them in express 

disregard and violation of it—6 Wall. pp. 1, 13 and 14. 

Then the rebel State government of Alabama was uncon- 

stitutional and wholly void ; for what is unconstitutional is 

illegal and void, so far as law is concerned. And inas- 

much as the rightful State of Alabama was never destroyed 

| or out of the Union, no new State could be formed or 

i} erected within its boundaries, without the consent of con- 

gress, which was neither asked or obtained.—Constitution 
United States Art. 4, § 3, cl.1; Pasch. Ann. Const. 234, 235. 
The general assembly of this illegal government and its 
laws could be no better than itself. All were void. Ex 
nihilo nihil fit. To give such laws any validity would be to 
justify, so far as such laws went, the abortive attempt to 
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overthrow the Union itself. These rebel governments have 
been declared illegal, and consequently void, by all the de- 
partments of the government of the United States, which 
is the supreme government in this nation ; the legislative, 
the executive, and the judicial, all concur in denouncing 
them as illegal.—-Act of Congress, March 2d, 1867; Presi- 
dent Johnson’s Proclamation, June 21st, 1865; Mauran v. 
Insurance Company, 6 Wall. pp. 1, 13 and 14; Texas v. 
White et al., January term Supreme Court U. S., 1869. 
The law, then, which is presumed to be appealed to by the 
defendant, Young C. Hall, in his answer in the court below, 
is not a law of this State, as at present organized ; and it 
never was a law of the rightful State of Alabama. Nor is 
it a law of such character as State or national comity re- 
quires should be treated with any respect. It afforded 
the guardian no authority to deal with his ward’s estate as 
he has done ; because it carried with it no authority to 
bestow for that purpose. The enactment of the insurrec- 
tionary legislature, purporting to have been approved on 
December 9th, 1862, is supposed to be that relied on. It 
is entitled, “ An act to authorize executors, administrators, 
guardians, and trustees to make loans to the Confederate 
States, and to purchase and receive in payment of debts 
due them, bonds and treasury-notes of the Confederate 
States, or the State of Alabama, and coupons which are 
due on bonds of the Confederate States and for said State.” 
Pamphlet Acts, 1861, pp. 53,54. This enactment proclaims 
in its caption an unlawful purpose—a purpose in direct 
contravention of the constitution and policy of the govern- 
ment of the United States; and it was made to aid its 
overthrow and secure its destruction. It was in effect a 
war measure. It attempted to legalize the loaning of funds 
to the public enemy at war with the nation. Thisis forbid- 
den. To give this enactment validity as a law, would be 
to declare, that the rebel organization holding control of 
the State of Alabama, was the legal government of the 
State, during the whole course of the late war, and that 
such government, for the time being, was a government in 
the State of Alabama above the constitution and laws of 
the United States, and that its enactments were legal; that 
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is, they clothed those who acted under them, with authority, 
as valid laws, whatever might be their nature. We can 
not sanction such a proposition. To allow this defense, 
would be to legalize and enforce the rebel laws. It would 
be to re-enact and adopt them. Thisis a legislative power, 
and does not belong to this department of the government 
of the State.—Const. Ala. Art. 2,§1,2. There were doubt- 
less many things done, and some laws passed in this State 
during the late rebellion, which ought to be ratified and 
adopted, but this enactment is not oneof them. ‘To adopt 
it would be to sanction the late rebellion and disregard the 
constitution of the United States. It is known to the court, 
as a matter of history, that “the Confederate States” and 
“the said State” mentioned in the caption of said enactment, 
I) were rebel organizations at war with the United States, 
seeking to destroy that government, and that the “bonds 
i) and notes of the Confederate States, or the State of Ala- 
bama,” were issued by such rebel organizations in aid of 
such rebel war ; and as such they are illegal and void. If 
AW the rebellion failed, as every patriotic citizen had good 
reason to believe and to desire, then they were inevitably 
| bound to be utterly worthless. They were not such a cur- 
f 














rency as any State government, whether de facto or de jure, 
| within the limits of the Union, could make a legal tender 
Tt for the payment of debts; unless, perhaps, the agreement 
ii! was to pay in such currency. And even then it may be 
| doubted whether the courts of the State, as at present or- 
ganized, would enforce such contracts, as being tainted 
i with crime, and in contravention of public policy.—28 Ala. 
| Rep. 514. 
| It seems that this might suftice to settle the merits of 
this case ; but as it was pressed in oral argument at the 
| bar, by the eminent counsel for the appellant, and is now 
it again urged in his brief, that this case turns wholly upon 
| a single proposition, it is fit that the court should so far 
consider this proposition as to settle it for the future. The 
proposition referred to, as the same is stated in the brief 
} furnished to the court, is in these words: “ During the war 
ih the constitution and laws of the United States were wholly 
| suspended in Alabama, and were revived as the forces of 
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the United States acquired the control of the territory. The 
constitution and laws of the United States regained their 
power and control as the army did—they marched pari 
passu with the army.” 

This seems to me undistinguishable from the doctrine 
laid down in the case of Watson and Wife v. Stone, 40 Ala. 
450, which has been repudiated and overruled by this court. 
Coleman v. Chisholm, January term, 1869. If it does not 
mean this, it is not perceived what the presence of the army 
had to do with the matters involved in this casein any way. 
The defendants below do not insist that they are excused by 
any military order, or that the guardian was forced by the 
insurrectionary army to make an illegal investment of his 
wards’ estate. Unless, then, there was a government con- 
nected with this army, whose laws the army supported, and 
gave them validity by reason of its support, it does not 
appear to me that its presence or absence was of any con- 
sequence in this suit. If, however, it is intended, that this 
military occupation which suspended the constitution and 
laws of the United States, during its contmuance, gave 
validity and legality to whatever government may have 
been connected with it, so as to give force and effect to its 
laws in this court, without re-enactment or adoption by the 
legislative department of the government as now organized, 
then we can not accept the proposition as true, nor sanction 
the consequences attempted to be adduced from it. This 
court can only acknowledge such States and such govern- 
ments as have been previously acknowledged by the proper 
political department, having the power to make such ac- 
knowledgment.—Scott v. Jones, 5 How. 348; Luther v. Bor- 
den, 7 Howard. No such government has ever been ac- 
knowledged ; therefore, this court does not know that it 
ever existed as a law-making authority. If it did exist as 
such, it was fordidden by the constitution, and was wholly 
legal and void. It had no legal authority, and could com- 
municate none to its enactments. The evil tree can not 
bring forth good fruit. The offspring must follow the fate 
of the mother.—Const. U. S. Art. 4, § 3, cl. 1; Paschal’s 
Ann. Const. p. 234, 235; Const. U. S. Art. 6, § 2, cl. 1; 
Paschal’s Ann. Const. p. 248, 249, 250; Ableman v. Booth, 
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21 How. 505, 525; 6 Wall. 1, 13,14; Zhe State of Texas v. 
White, et al.; U.S. Supreme Court, January term, 1869. 

But if it is intended, by the proposition above stated, to 
insist on the validity of the enactment of the rebel organi- 
zation in the State of Alabama, which purports to have 
been approved on the 9th day of December, 1861, and to 
urge this as an authority for the guardian to collect the 
wards’ moneys in Confederate treasury-notes, or to invest 
their funds in interest-bearing Confederate bonds, we must 
wholly refuse to give any such force.—Pamphlet Acts, 1861, 
p. 53, 54, No. 54. This enactment is no law of the rightful 
State of Alabama, and this court knows no other.— Jexas 
v. White et al., supra. Law is a rule of civil conduct pre- 
scribed by the supreme power of the State.—1 Kent, 457, 
marg. And in the United States, such State, to have any 
legal existence asa law-making authority, must conform 
to the constitution of the United States. Here, the politi- 
cal organization that passed this enactment was not a 
State ; because, to make it a State, it must have been ad- 
mitted into the Union, and must have conformed to the 
constitution and laws of the Union.—5 Pet. 18; 5 How. 
342, 377 ; Const. U.S. Art. 4, § 3, cl. 1 ; Paschai’s Ann. Const. 
234, 235; Texas v. White, supra. 

It may also be said, that many laws are not compulsory 
commands, except to the courts which are charged with 
their enforcement. They are only enabling laws—mere 
permissions. A party may act under their authority, or he 
may refrain from acting ; and if he voluntarily acts under 
them, without legal compulsion, and they turn out to have 
been passed by an incompetent legislative body, or are 
forbidden by the constitution, and for that reason void, 
they afford no protection. Even judgments founded on 
such laws can not be sustained. That is the case here. 

The guardian does not pretend that he acted under any 
legal compulsion, but only under the force of public opinion, 
the advice of friends, his own best judgment, and certain 
acts of the rebel government of the State of Alabama. 
None of these, nor all of them, can authorize him to make 
an utter waste of his wards’ estate. If this judgment was 
wrong, as it now turns out to have been, he can not be 
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permitted to visit its injurious effects on his wards.—Lewin 
on Trusts and Trustees, p. 366 e, marg. 

Further, it may also be implied by the proposition above 
quoted, that, inasmuch as the constitution and laws of the 
United States were suspended in this State during the late 
war, until their restoration by the march of the federal army, 
then, the inhabitants of the State were freed from their 
constitutional obligations while this state of things lasted ; 
and that, under such circumstances, the guardian was left 
without law to guide him, except that furnished by the in- 
surrectionary occupying army, or by the power under which 
that army was maintained and directed; and if when so 
situated, he acted in good faith, and according to his best 
judgment, and upon the advice of persons conversant with 
such matters and capable of forming a sound opinion, then 
he ought to be excused, if loss to his wards resulted from 
his conduct ; or, that, to avoid anarchy and preserve good 
order, he owed obedience to the organization exercising 
the powers of a government over him, and that this duty 
of obedience to the governing power, which he could not 
resist, justified him in acting in conformity to its laws. 

These ingenious theories cannot yet be said to be incor- 
porated into American law. Here all governments and all 
laws, except the law of force, are limited by written con- 
stitutions, and no theories can survive a collision with these 
constitutions. The vice of the above constructions is, that 
they set up in the limits of the State of Alabama—a mem- 
ber of the Union—a government hostile to the supreme 
government of the United States, and give authority to its 
legislative enactments, so as to excuse those who have 
acted under them, without regard to the character of the 
acts done. Or it makes the rebel army the government of 
the State for the time being, with power to enact laws in 
violation of the constitution of the United States. It is 
not to be presumed that such a pretension will, in the end, 
be supported by the supreme judiciary of the nation, the 
tribunal by which these difficult and vexed questions must 
ultimately be settled. We cannot, therefore, accord to it a 
standing in the judicial decisions of this State, until it is 
so supported and approved.—Marbury v. Madison, 1 Cra, 
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137, 177, 178, 179, et seg. ; Collier v. Lrierson, 23 Ala. 100, 
109. 

The original and amended bills in this case, were each 
demurred to as destitute of equity. These demurrers were 
overruled by the chancellor. In this, we do not think he 
erred. The original bill alleges, that Gerald B. Hall was 
regularly appointed guardian of the appellees, by the pro- 
bate court of Mobile county, in this State, in May, 1861; 
that he gave bond as such, and took possession of about 
$9,000 of the wards’ moneys ; that he failed and neglected 
to make any inventory of the same, as required by law ; 
that he made no annual settlement of his guardianship, or 
any other settlement; that he did not furnish said wards 
with any means of education or support, and did not loan 
out their funds, as required by law, but had used their 
entire estate for his own purposes, and had utterly wasted 
the whole ; and that when requested by the wards to ac- 
count for the funds in his hands, he refused to do so, and 
declared thatit had been invested in Confederate securities, 
and had been burned up and lost. It was also stated in 
the bill, that the person who had been elected to the office 
of judge of probate of Mobile county, aforesaid, was dis- 
qualified to act aud discharge the duties of his oftice ; and 
that that court was so disorganized in consequence of the 
incapacity of the judge elect to hold the oftice, that no re- 
lief could be had therein; and that the complainants’ case 
required the immediate and active interposition of the 
court. The relief asked, is a discovery of the amount of 
the wards’ moneys received by the guardian, an account, 





his removal, and final settlement. 

The amended bill alleges, that at the time the guardian 
executed his bond as such, the term of Judge Hitchcock 
had just expired, and Judge Bond was elected to succeed 
him ; that in filling up the bond, the name of Judge Hitch- 
cock was not stricken out, and the bond, by mistake, was 
made payable to him, instead of his successor, Judge 
Bond, as it shculd have been. This mistake was not ob- 
served at the time, but had occurred without the notice of 
any of the parties ; that the bond was intended to be tilled 
up as a proper guardian’s bond. It was not signed by the 
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principal nud securities on the same day, but all signed it 
before it was approved ; and it was duly approved by Judge 
Bond, who was then probate judge of said county of Mo- 
bile. The prayer was for a reformation of the bond so as 
to make it payable to Judge Bond. The filing of the 
amended bill was objected to by the defendants below, and 
the objection was overruled by the court. 

The chancery court, since its first institution as a sepa- 
rate tribunal, always had original jurisdiction of minors and 
their estates.—2 Story Eq., $$ 1327, 1337, 1351; 1 Spence 
kiq., pp. 428, 605, 611, marg. And it has long been set- 
tled, that where the jurisdiction in equity has once existed, 
the creation of another court, with a like jurisdiction, does 
not abolish the original jurisdiction in chancery, unless the 
law creating the new court expressly so declares. This is 
not so with the law creating the probate court. The juris- 
diction in equity is concurrent with that at law, where the 
case is such, that a court of equity would have originally 
interfered, and it appears that the court of probate was 
not in a condition to perform its duties when called upon 
to act.—28 Ala. 62); Rev. Code, $$ 698, 699; 1 Spence 
Kq., p. 433, marg.; 1 Story Eq., § 80. 

It is one of the original powers of a court of chancery 
to reform and correct mistakes in written instruments, upon 
proper proof. And no authority is known in this State, 
which withdraws a guardian’s bond from the influence of 
this power. Thereformation of the bond does not make a 
new bond, or one that the parties did not intend to make. 
It only makes the old bond speak the truth, as the parties 
to it sought to make it, when they entered into it. It is 
sufticient, if the signatures to the bond were made before 
it was approved. ‘Lhe matters of the amended bill might 
have been incorporated in the original bill, and they would 
not have made it bad. The allowance of the amendment 
was, therefore, properly made.— Whitehead v. Brown, 18 





Ala. 682; iiev. Code, $$ 3356, 3358. 

There is, then, no error in the record. The decree of the 
court below is affirmed. The appellants and their security 
will pay the costs of this appeal in this court, and in the 
court below. And the cause is remanded to the chancery 
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court of the county of Mobiie, with directions to the chan- 
cellor to proceed upon the decree in that court in conformity 
with this opinion, and according to law. 





PORTIS er at. vs. NEWMAN AND WIFE. 


[MOTION TO DISMISS APPEAL. ] 


1. Appeal ; for failure to state what, in clerk's certificate, will be dismissed. 
On an appeal, if the clerk, in his certificate to the transcript, fails to 
state ‘‘ that an appeal was taken and the time when,” the case will, on 
motion of appellee, be dismissed. 

2. Same; certiorari, when will not be granted.—In such a case, a certiorari 
to obtain a better certificate will not be granted, unless it appears from 
the transcript, or otherwise, to the satisfaction of the court, that a 
better certificate can be made. 


ApprEAL from the Circuit Court of Clarke. 
Tried before the Hon. J. K. Henry. 


THE appellees move the court to dismiss the appeal in 
this case, because the certificate of the clerk to the trans- 
script does not show that any appeal was taken, and be- 
cause the transcript does not give the court jurisdiction of 
the case. The clerk’s certificate to the transcript first 
filed, is as follows : 


“State of Alabama,) I hereby certify that the foregoing 
Clarke county. { is a true, complete, and correct tran- 
script of the proceedings in the case of Newman v. Portis 
etal. This 12th day of December, 1868. 
“Attest: N. B. Witson, Clerk of the Circuit Court.” 


In return to a certiorari, the clerk sent up the same pro- 
ceedings, &c., as in the first transcript, with the following 
certificate : 
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“State of Alabama, In the case of Newman v. Portis 

Clarke county. P al., I, N. B. Wilson, clerk of the 
circuit court, in said county and State, do hereby certify 
that the foregoing pages, from one to six, inclusive, contain 
a true and correct transcript of the proceedings in afore- 
said case, as taken from the records in my office. In wit- 
ness whereof, I have hereunto set my hand, and the seal of 
my Office, this February 10th, A. D. 1869. 

“N. B. Wirson, [L. S.] 
“Clerk of the Circuit Court, Clarke county, Ala.” 


The appeal bond referred to in the opinion, was signed 
in the presence of “W. W. Armistead, J. P. & James W. 
Gordon,” und does not appear to have been approved by 
the clerk, or filed in his office. The bond is not dated. 


CuItton & PHELAN, for motion. 
S. J. CUMMINGS, contra. 


Per curiam.—The appellees submitted a motion to dis- 
miss this case, upon the ground that the certificate of the 
clerk to the transcript, is defective and insufficient, in not 
stating that an appeal was taken, and the time when. To 
sustain their motion, they refer to the 22d rule of practice 
of this court, and § 3492 of the Revised Code. 

The appellants resist this motion, and submit a counter 
motion for a certiorari to the clerk of the court below, to 
obtain a better certificate, and refer to the case of the 
Alabama & Mississippi Rivers R. R. Co. v. Hungerford, 41 
Ala. 388. 

In that case, a similar motion was made and granted, 
but it was granted for the reason, that such better certi- 
ficate could be made. | The transcript in this case fails alto- 
gether to show that any better certificate can be made. 
The bond referred to in the transcript, by the appellants’ 
counsel, utterly fails to show that an appeal had been 
taken ; besides, it appears to have been taken by a magis- 
trate, and not by the clerk of the court; and, further, it 
bears no evidence that it was regularly filed with the clerk, 
or that it was, in any manner, approved of by the clerk. It 
may also be stated, that the appellants have already had 
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the benefit of one certiorari, for the purpose of perfecting 
their transcript, without accomplishing their purpose. The 
motion for a certiorari must, therefore, be denied. 

The certificate of the clerk altogether fails to comply 
with the requirements of the Code, and the said rule of 
practice of this court, and, therefore, the motion of the ap- 
pellees must prevail. 

Let the case be dismissed at the costs of the appellants. 





MONTGOMERY & EUFAULA RAIL ROAD COMPA- 
NY vs. HARTWELL. 


[GARNISHMENT OF CORPORATION ; JUDGMENT NISI ; SERVICE. ] 


1, Judgment nisi against corporation ; when can not be sustained.—A judg- 
ment nisi in proceedings by garnishment against a rail road company, 
and a judgment final thereon against such company, can not be sus- 
tained unless they show in the record of such judgments, that the court 
had satisfactory evidence that the person upon whom such garnishment 
and notice of the judgment nisi were served, was the president of such 
railroad company at the time of such service, when there is no ap- 
pearance on behalf of said company. 

2. Garnishment, service of; what, insufficient to authorize judgment nisi.- 
The service of a garnishment against a rail road company, returned in 
these words: ‘‘Served on the Montgomery & Eufaula Rail Road Com- 
pany, the garnishee, by leaving a copy of the garnishment with Lewis 
Owen, president of said road,” is insufficient to authorize a judgment 
nisi on failure to answer, against said company, at the time of said ser- 
vice, if there is no appearance for said company; and this proof must 
be made a part of the record of the judgment. 

3. Same; what insufficient to sustain judgment final.—The service of no- 
tice of such judgment nisi, in these words: ‘* Executed by leaving a 
copy of the within with Lewis Owen, president of the Montgomery & 
Eufaula Rail Road Company, this 4th day of May, 1868,” is insuflicient 
to sustain a judgment final on said judgment nisi. on failure to answer, 
without proof that Owen was such president, at the date of service. 


APPEAL from the City Court of Montgomery. 
Tried before the Hon. ‘Tuomas M. ARRINGTON. 
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The opinion contains the facts of the case. 


Warts & Troy, for appellant.—1. Neither the judgment 
nisi, nor judgment /inal, against the garnishee, shows that 
any proof was made that Lewis Owen, on whom (by sher- 
iff’s return) the garnishment and sc?. fa. appear to have 
been served, was President of the Montgomery & Eufaula 
Rail Road Company. It does not appear, judicially, that 
the appellant was ever legally brought into court.—See Ex- 
press Co. v. Carroll, decided at the January term, 1868 ; 
Oxford Tron Co. v. Spradly, decided 26th February, 1868, 
{opinion by Judge A.J. Walker ;) Valladega Insurance Co. v. 
McCullough, decided at same term, (opinion by Justice 
Byrd.) These cases, with the numerous cases decided at 
an early day in Alabama, cited in the above opinions, are 
conclusive of every question arising in this case.— We- 
tumpka & Coosa R, I. Co. v. Cole, 6 Ala. 655, 3 Ala. 98, and 
3 Ala. 276. 

2. The recitals in the record are wholly insufficient, 
there having been no appearance for the appellant in the 
court below.—See Hanson d& Moore v. Patterson et al., 17 
Ala. 738 ; Hartley et al. v. Bloodgood, 16 Ala. 238. 


Waker, Murruey & WINTER, contra.—l. Sections 2895, 
2896 and 2897 show that private corporations are subject 
to garnishment by service upon the treasurer, or the per- 
son having in his custody its funds. The judgment nisi 
recites that the garnishment was duly executed. The judg- 
ment final, recites that it appeared to the court, that the 
garnishment was duly executed and returned according to 
law. It must be presumed in favor of the judgment of 
the court below, that the garnishment was legally executed, 
and that the officer upon whom it was served, was the cus- 
todian of the funds of the corporation. The same pre- 
sumption must be indulged in reference to the service of 
the scire facias or rule nisi, as to which there is a similar 
recital.— Aaron & Fly v. State, 39 Ala. 684. 

2. It is submitted, that the recitals in this case are dif- 
ferent from any of those found in the cases cited in the 
brief of appellant’s counsel. A critical examination of the 
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returns of the sheriff, and the recitals of the court in 
reference to them, will show that it was proved that Lewis 
Owen was the president of the railroad company. The 
recital shows that it appeared to the court, that the pro- 
cess was duly and legally executed by service upon Lewis 
Owen, the president. Now, this includes and involves an 
assertiop that Lewis Owen was the president. This being 
the case, the service is sufficient. 


PETERS, J.—The record shows that the appellee, 
Hartwell, sued Spratt & Co., in the city court of Mont- 
gomery, in this State, by summons and complaint, in 1867, 
and at the same time sued out a garnishment against the 
Montgomery & Eufaula Railroad Company, under the 
provisions of the act, entitled “An act to amend § 2471 of 
the Code,” approved February 5, 1858, which was made 
returnable at the same time the summons and complaint is 
returnable in the original case against Spratt & Co. This 
garnishment is returned and indorsed by the sheriff: 
“Served on the Montgomery & Eufaula Railroad Company, 
the garnishee, by leaving a copy of this garnishment with 
Lewis Owen, president of said road.”—Pamplhilet Acts, 
1857-58, p. 36, No. 3t. 

The railroad company failed to answer said garnishment, 
at the return term of the court to which the same was made 
returnable, and a judgment nisi was rendered by the court 
against said railroad company, as such garnishee, for the 
sum of two hundred and ninety 30-100 dollars, with inter- 
est from the 12th day of October, 1867, and costs, together 
with the costs of the garnishment. It appears that the 
sum above named, was the amount of the judgment 
obtained by Hartwell against Spratt & Co., in said original 
suit, which was rendered on the 12th day of October, 
1867, and the costs were the costs of said original suit. 
Notice of this judgment nisi was regularly issued by the 
clerk of said city court, and served on said railroad com- 
pany, and returned in the following words: “ Executed by 
leaving a copy of the within with Lewis Owen, president 
of the Montgomery & Eufaula Railroad Company, this 4th 
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day of May, 1868.” On the return of this notice, the said 
company failed to file any answer to said garnishment, as 
required by law, and the said judgment nisi against it was 
made final and absolute. This judgment appears to be 
entirely regular. From this judgment, said company ap- 
pealed to this court, and here insists that the judgment 
nist and the judgment final, were insufficient, because it 
does not appear that there was any proof that Lewis Owen, 
on whom the garnishment and sci. fa. are alleged to have 
been served, was the president of said railroad company 
at the time of said alleged service. 

This omission to show in the judgment below, that it was 
proven to the satisfaction of the court, that said Lewis 
Owen was the president of said railroad company at the 
time of the service of said garnishment and sci. fa. upon 
him, is a fatal defect, for which the judgment must be re- 
versed. This practice has been so long sanctioned by this 
court, that it is not now open to dispute.— Zhe Planters’ & 
Merchants’ Bank of Huntsville v. James B. Walker, Min. RB. 
391; Lyon etal. v. Lorant et al., 3 Ala. 151; Walker v. Hal- 
lett, 1 Ala. 379; Wetumpka & Coosa R. BR. Co. v. Cole, 6 
Ala. 655; Southern Express Co. v. Harrell, manuscript, 
January term, 1868; Zalladega Insurance Co. v. McCul- 
lough, June term, 1868 ; Oxford Iron Co. v. Spradly, Jan- 
uary term, 1868. 

Let the judgment of the circuit court be reversed, and 
the cause be remanded. 
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FATH vs. BLISS. 


{BILL IN EQUITY TO FORECLOSE MORTGAGE. ] 


1. Contract of sale dischargeable by payment of Confederate treasury-notes ; 
measures of: damages for breach of.—The measure of damages for 
breach of a contract of sale, which was to be discharged by payment 
of Confederate treasury-notes, is the value of the property, at the date 
of the sale. 


AppEAL from the Chancery Court of Mobile. 
Heard before the Hon. N. W. Cocke. 


The facts are contained in the opinion. 


Boyes & Overatt, for appellant. 
Smith & HERNDON, contra. 


[No briefs came into reporter’s hands. } 


B. F. SAFFOLD, J.—In March, 1865, the appellee, 
Bliss, sold to the appellant, Fath, a lot of land in Mobile. 
Fath paid him for it $1,000 cash, and gave him, for the re- 
mainder, two promissory notes—one for $900, payable in 
twelve months, and the other for $1,000, payable in two 
years, from the date of the sale. He also executed a 
mortgage on the land to secure the payment of the notes. 

The bill, in this case, is filed to foreclose the mortgage, 
on account of the non-payment of the last note. 

The debtor insists that the contract was one to be dis- 
charged with Confederate currency. In support of this, 
he presents the following evidence: The time when the 
contract was made, the recital in the mortgage of a con- 
sideration in Confederate currency, the cash payment, and 
the payment of the first note, in that currency. These 
facts are not disputed. The complainant’s witnesses esti- 
mate the value of the property, at the date of the sale, at 
$2,500. The defendant's witnesses value it at $1,500, in 






































JUNE TERM, 1869. 613 


Moore v. Lawson. 








lawful currency. The chancellor directed the register to 
ascertain the amount due on the note, by obtaining a sum 
which should bear the proportion to the real value of the 
property, at the time of the sale, that the nominal amount 
of the note bore to the nominal amount agreed to be paid 
for the land. ‘This ruling of the court is assigned as error. 

The questions involved in this cause have been carefully 
considered, and our judgment respecting them given, in 
the case of Herbert & Gessler v. Easton, at the present term. 

The evidence establishes that the consideration agreed 
to be paid for the land was not gold and silver, or their 
equivalent, but Confederate currency. This currency is 
not recognized by our laws as property, and cannot be re- 
garded as a standard of value. It is, therefore, just and 
necessary, as well as just and equitable, that the value of 
the property, at the date of the sale, should be the measure 
of the recovery on the note. 

The decree is affirmed. 





MOORE vs. LAWSON. 


[MOTION TO DISMISS APPEAL. ] 


1. Appeal; when dismissed.—If an appeal is taken on a judgment, after it 
has been set aside and a new trial granted, it will be dismissed on 
motion of the appellee. 

2. Same; what necessary before taking, when new trial is granted at appel- 
lant’s instance.—If the new trial in such a case is granted at the instance 
of the appellant, he should, before taking his appeal, apply to the court 
granting the new trial, and have the order granting the new trial set 
aside. 


AppgEaL from the Circuit Court of Bullock. 
Tried before the Hon. J. McCates WILEy. 


The facts of the case appear in the opinion. 
33 
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J. N. ARRINGTON, for appellant. 
RicEe, SEMPLE & GOLDTHWAITE, contra. 


[No briefs came into the hands of the reporter.] 


Per Curiam.—At the November term of the circuit 
court of Bullock county, in the year 1868, the appellee in 
this case, as plaintiff, recovered a judgment against the ap- 
pellant, as defendant, for the sum of three thousand seven 
hundred and thirteen 27-100 dollars, and costs of suit. 

Afterwards, at the February term of said court, in the 
year 1869, the said defendant, said John C. Moore, filed his 
petition in said court, and prayed the court to set aside 
said judgment, and grant him a new trial. 

The court, therefore, set aside said judgment, and granted 
a new trial. 

After said judgment was so set aside, and a new trial 
granted, said defendant, said John C. Moore, appeals to 
this court to revise the judgment so set aside at his in- 
stance, the order granting a new trial remaining in full 
force. 

The appellee, said John R. Lawson, now moves this 
court to dismiss said appeal, because there is no final 
judgment to support said appeal. 

The facts here stated are admitted by said appellant. 

Whether the circuit court did right or wrong in granting 
a new trial, is not a material question, as far as this motion 
is concerned. If it be admitted the court was wrong, the 
appellant is not in a condition to complain of it here, as 
the error was committed at his instance. 

The appellant, before taking his appeal, should have ap- 
plied to the said circuit court, and had the order granting 
the new trial set aside. 

Let the appeal be dismissed at the appellant’s costs. 
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WARD, Avwm’r, vs. OATES, Apm’r. 


[APPLICATION TO PROBATE COURT TO REVOKE LETTER OF ADMINISTRATION. } 


1. Foreign will; what requisite to probate of.—A will, made by a person 
having his domicil and residence in the State of Texas, which has been 
properly admitted to probate there, may be admitted to probate in this 
State, upon a properly certified transcript of the record of the will, and 
the probate thereof, from the proper court in Texas. 

2. Same.—When such will is so admitted to probate in this State, no no- 
tice of the proceeding is required to be given the widow, or next of 
kin, of testator. The transcript of the record of the probate of the 
will in Texas, properly certified and attested, is all that is needed to 
authorize the probate of the will, in the proper court in this State. 

3. Same; jurisdiction of probate court.—After such foreign will is so ad- 
mitted to probate in this State, in a county in which the testator has 
property, the judge of probate of such county may appoint an admin- 
istrator of the estate, in this State, as in cases of intestacy, if no exec- 
utor is named in the will. 

4. Same.—If none of those persons entitled to administration on such es- 
tate apply to be appointed administrator thereof, within forty days af- 
ter the death of the testator is made known, the judge of probate of 
the county in which the will is probated, in this State, may appoint any 
fit person to administer the estate, 


AppkaL from the Probate Court of Henry. 
Tried before the Hon. J. B. Appiina. 


THIS is an application, by William C. Oates, as the ad- 
ministrator, cum testamento annexo, of the estate of William 
J. Ward, deceased, late of the county of Polk, in the State 
of Texas, in the court of probate of Henry county, in this 
State, for an order for the distribution of the estate of said 
Ward, deceased, in this State. The petition was filed on 
the 21st day of September, 1867, and set for hearing on 
the 28th day of October, 1867. During the pendency of 
this application, John J. Ward, as the administrator of 
the estate of James Ward, deceased, on the 7th day of 
December, 1868, moved said court of probate of said 
county of Henry, in which said application was pending, 
to revoke, vacate, set aside, and annul the letters of admin- 
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istration, cum testamento annexo, issued to plaintiff in said 
petition, (said Oates), on the estate of William J. Ward, 
deceased, and also to set aside and annul the order of said 
court, admitting the supposed will of said William J. Ward 
to record in said probate court of Henry county ; and also 
to annul said record, in said probate court of Henry 
county, of said supposed will. Due notice was given to 
said Oates of this motion. 

On the hearing, the motion was refused and overruled ; 
thereupon, said John J. Ward, administrator as aforesaid, 
appealed to this court, and here assigns for error, the over- 
ruling of said motion. 

From the bill of exceptions, taken on the trial of the 
motion in the court below, it appears that William J. Ward 
died in the State of Virginia, in the year 1861, and that at 
the time of his death, he was a resident citizen and inhabi- 
tant of the State of Texas; that his home and domicil was 
in the county of Polk, in said State of Texas, where he 
had a wife living, who survived him ; that he left no child. 
At his death he had debts owing to him in said county of 
Henry, in this State, to the amount of near $10,000; and 
after his death, an instrument in writing, bearing date 
November 12th, 1861, purporting to be his last will and 
testament, was propounded, proved, and admitted to pro- 
bate and record in said county of Polk, in said State of 
Texas. This was done in November, 1862. A copy of 
this will, so proved and admitted to record in said State of 
Texas, and the probate thereof, properly certified as re- 
quired by law, with proper and legal authentication, was 
admitted to probate and record in said county of Henry, 
in this State, in the year 1866; and thereupon, on the 6th 
day of December, 1866, letters testamentary, cwm testamento 
annexo, were granted and issued by the judge of probate of 
said county of Henry to William C. Oates, appellee in this 
case, on the estate of said William J. Ward, deceased, in 
this State, to be administered ; whereupon said Oates gave 
bond as such administrator, and undertook and commenced 
the administration of said estate of said William J. Ward, 
deceased. It is also shown that no notice was given by 
said Oates to the widow or next of kin, or heir-at-law of 
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said William J. Ward, deceased, or to any person inter- 
ested in said estate, of his application to admit to probate 
and record, in said court of probate of Henry county, the 
said paper in writing, as the last will and testament of said 
William J. Ward, deceased ; and said widow, next of kin, 
and persons interested therein, had no notice thereof. Said 
will, as proved and recorded in Texas, was admitted to 
probate and record in said county of Henry, solely upon 
the transcript of the record of the same, as it is found of 
record in the county of Polk, in the State of Texas, so cer- 
tified and authenticated as aforesaid. Said transcript is 
in due form, and contains all the requisites demanded by 
§ 1949 of the Revised Code of Alabama. There was 
no executor named in said will. Said Oates was not of 
kin to said William J. Ward, deceased. 


J. L. Puan, for appellant. 
W. C. OarTEs, pro se. 


[No briefs came into the hands of the reporter. ] 


PETERS, J., (after stating facts as above).—Notwith- 
standing said William J. Ward died out of this State, it 
was competent to have his will admitted to probate and 
record in this State, upon proper proof that it had been 
duly proved in the State of the residence and domicil of 
the testator. All the proof necessary in such a case, when 
the will had been admitted to probate and record out of 
this State, but within the United States, is the production, 
in the court here, of said will, or a copy of the same, and 
the probate thereof, certified by the clerk of the court in 
which said will had been proved, with the certificate of the 
judge, or one of the judges, of such court, that the attest- 
ation is genuine, and by the proper officer. All this may 
be shown by a transcript of the probate and record of 
such will, in the court of the State where the same was 
done and properly authenticated, as required bylaw. The 
same force and effect is to be given to such a transcript 
here, as would be given to the original proceeding in the 
State of Texas. This appears to have been done in this 
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instance. Nothing more was required.—Revised Code, 
§ 1949, cl. 1; Const. U.S., Art IV, $1, Rev. Code, p. 18. 

After such will is so admitted to probate and record in 
the proper court of this State, it needs no other proof of its 
validity. The same faith and credit are then to be given to 
it here, as would be given to the same proceeding in the 
State and courts of Texas. This gives it the full force of 
a will proven and admitted to probate in the State of 
Texas. And the judge of probate of the county in which 
such will is so probated in this State, if there are assets 
of the testator in such county to be administered, has au- 
thority to issue letters testamentary thereon, according to 
the provisions of the Code on this subject. And, in case 
no person is named in said will as executor, or if the per- 
sons entitled to administer on such estate, fail, for forty 
days, to apply for letters testamentary, then letters may be 
issued as letters of administration granted in cases of in- 
testacy.— Revised Code, §$ 1975, 1976, 1982, 1983. 

Letters of administration are to be granted in the fol- 
lowing order: 1. To the husband or widow, if citizens of 
this State. 2. To the next of kin entitled to share in the 
distribution of the estate. 3. To the largest creditor of 
the intestate residing within this State. 4. To such other 
person as the judge of probate may appoint. But if any 
of the preferred persons fail to apply for letters within 
forty days after the death of the intestate is known, they 
must be held to have relinquished their right to the admin- 
istration.—Rev. Code, §§ 1986, 1987. 

The facts show that William J. Ward died in 1861, and that 
Oates was appointed administrator, cum testamento annexo, 
of his estate, in this State, in Henry county, on the 6th day 
of December, 1866, near four years after the death of the 
testator. This brought his appointment fully within the 
provisions of the Revised Code above cited, which is but a 
copy of the old Code. The appointment was, therefore, 
proper, and ought not to have been revoked. 

The will of William J. Ward, deceased, seems to have 
been properly propounded, proved and admitted to record 
in the State of Texas, and a properly authenticated tran- 
script, or copy of the record of said will, so proved and ad- 
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mitted to probate in Texas, is entitled to be admitted to 
probate and record in this State; and the validity and au- 
thentication of the will thus proved and recorded in Texas, 
cannot be impeached in the manner here proposed.— 
Bradley v. Broughton, 34 Ala. 694; Coltart v. Allen, 40 Ala. 
155. The probate court of Henry county, therefore, 
properly overruled the motion of the appellant in the court 
below.—Sims v. Boynton, 32 Ala. 353. 

Let the judgment of the probate court be affirmed, at 
the appellant’s costs. 








RELFE AND WIFE vs. BIBB Er At. 


[BILL IN EQUITY TO ENJOIN SALE OF LAND ALIENED BY JUDGMENT DEBTOR, AND 
TO COMPEL JUDGMENT CREDITOR TO PROCEED FIRST AGAINST LANDS OF 
DEBTOR. ] 


1. Land subject to lien of judgment, sold in parcels to different purchasers, 
at different times; in what order liable for satisfaction of judgment; to 
what property judgment creditor may be compelled to resort.—Where 
lands subject to the lien of a judgment have been sold by the owner, at 
different times to different persons, the judgment creditor may be com- 
pelled in equity to resort, first, to the other property of the defendant, 
and then to the portions sold, in the inverse order of their alienation. 





AppEAL from the Chancery Court of Montgomery. 
Heard before the Hon. N. W. Cocke. 


The facts appear in the opinion. 


CunnincHam & Graves, and J. W. A. SanrorD, for ap- 
pellants. 
Watts & Troy, contra. 


[No briefs came into the reporter’s hands.] 
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B. F. SAFFOLD, J.—The bill filed by the appellants 
was dismissed for the want of equity. Its allegations 
present the following case: A. Pope owned several lots 
of land in the city of Montgomery which were subject to 
the lien of a judgment, recovered against him by Harris & 
Hoyt in 1861. On the 9th of March, 1866, he sold two of 
the lots, numbered 7 and 8, to the appellants. On the 5th 
of April, 1866, he mortgaged thirteen others to J. D. Bibb. 
Afterwards he sold one numbered 9, included in the mort- 
gage to Bibb, to Wing. Bibb sold all the lots mortgaged 
to him except three, one of which, No. 9, he released to 
Wing, on payment of $175. The lots sold by Bibb were 
redeemed by Pope, and are now his property. Bibb sub- 
sequently bought the judgment of Harris & Hoyt, and is 
now proceeding to sell, under execution issued on it, the 
lots 7 and 8, belonging to the appellants. The bill prays 
for an injunction to restrain the sale of the said lots for the 
satisfaction of the judgment, and for general relief. 

The facts stated are to be taken as true. The appel- 
lants are clearly entitled to have the execution directed, 
first, against the property remaining in the possession of 
Pope, and if that is not sufficient to satisfy the judgment, 
then against that conveyed by him in the inverse order of 
its alienation.— Mobile Marine Dock and Mutual Insurance 
Oo. v. Huder, 33 Ala. 713 ; Schryver v. Feller, 9 Paige, 173, 
176; Clowees v. Dickerson, 5 Cowen Ch. R. 235, 241, 242, 
243. 

The decree is reversed and the cause remanded. 
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JOHNSON vs. MAXEY, vss, «c. 


[CONTEST BETWEEN CLAIMANT AND PLAINTIFF, OVER MONEY PAID INTO COURT, 
BY A CORPORATION DEFENDANT, UNDER SECTION 2450 OF THE REVISED 
CODE. ] 


1, § 2450 of Revised Code; is a corporation defendant entitled to benefits 
of ?—Is a corporation defendant entitled to the benefits of § 2450 of 
the Revised Code? Can a corporation, being a mere artifical person, 
without conscience, make the affidavit required by said section? 
Quere. 

2. Same; acard, is it such a contract for payment of money, as is within 
the meaning of ?—Is an award such a contract for the payment of 
money, as is within the meaning of said section? Are not contracts 
within the meaning of said section, contracts made by the parties them- 
selves, or those whom they represent? Quere. 

3. Award; in what sense a contract.—An award for the payment of money, 
like a judgment, is in a very limited and restricted sense, a contract, but 
neither contains a promise to pay. 

4, § 2450 of Revised Code; claimants under, with what certainty claim must 
be propounded.—A claimant who is brought into court, under said sec- 
tion of the Code, must propound his claim to the court in writing, with 
such certainty and fullness that the plaintiff may know in what said 
claim consists, and be enabled to plead to, or answer the same, as he 
may be advised. 

5. Same; claimant under, what can not do.—Such claimant can not de- 
mur, or plead to the plaintiff complaint. He can only litigate the 
question, whether he or the plaintiff hath the better right to claim the 
money deposited in court. The sufficiency of plaintiff's declaration, 
and his right to recover, are admitted by the defendant, when he makes 
the affidavit required by said section, and deposits the money in court. 

6. Same ; when claimant fails to propound his claim, what plaintiff entitled 
to.—When the person named as claimant, in defendant's affidavit, 
comes into court, and is made a party defendant, if he fails to pro- 
pound his claim, the plaintiff will be entitled to take the money out of 
court, under an order of court, which order, in such case, it is the duty 
of the court to make. 

7. Same; claimant under, when no errors or irregularities in the admission 
or rejection of evidence, will benefil.—If such claimant pleads to the 
plaintiff's complainant, and a trial is had under such immaterial plea or 
issue, no errors in the admission of evidence, or rejecting the same, or 
in the charges of the court, in such irregular trial, will reverse the case, 
on the appeal of said claimant. 

8. Same; claimant under, when verdict against plaintiff, will not entitle to 
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the money.—If on such irregular trial, on an immaterial issue, the ver- 
dict should be against the plaintiff, the claimant will not be entitled to 
the money so deposited, but the plaintiff will be entitled to a judgment 
non obstante verdicto. 

9. Same; defendant, to entitle to benefits of, of what nature case must be.— 
To entitle a defendant to the benefits of said section, the case must be 
such as to authorize him to file a bill of interpleader, against the plain- 
tiff, and said claimant, in a court of equity. 


AppEAL from the City Court of Montgomery. 
Tried before the Hon. THomas M. Arrinaton. 


The facts of the case are fully set out in the opinion of 
the court. 


Martin & Sayre, for appellant.—Suit was originally 
brought by appeilee against the Alabama & Florida Rail 
Road, to recover a certain sum of money, alleged to be 
awarded by certain arbitrators to said plaintiff. 

The rail road brings the money into court, and makes the 
affidavit required by § 2540 of the Code. The appellant, 
Johnson, is made a party under said section, and the pro- 
ceedings are thereafter concluded in his name. Under the 
form of the pleadings, the rail road had a right to force 
Johnson and the appellee to litigate their claim to the 
money. 

The suit was to recover the money awarded, alleging the 
promise of the rail road to abide by and perform the re- 
quirements of the award. The right to sue on the award, 
is based upon the idea that it is a contract between the 
parties to stand to and abide the award. If there was 
no such contract, there would be no liability in any award, 
and, in fact, no award could exist. 

The appellant, Johnson, asserts that the money awarded 
as damages for the professed injury to the lots, by the 
rail road, belongs to him ; the appellee asserts that it be- 
longs to him. “The controversy turns upon the right of 
property—that is, upon the question, whether the plaintiff 
in the suit, or the claimant, is the true owner of the fund, 
debt or other property, for which judgment is demanded.” 
Nelson v. Goree, 34 Ala. 565. 

It was upon this idea, that Johnson was substituted as a 
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party defendant, and became entitled to make the same 
defenses that the original defendant could have made.— 
Fletcher v. Troy Savings Bank, 14 How. (N. Y.) 383. 

The court allowed proof against Johnson’s objection, 
that the line of the lots which Maxey proposed to sell 
Johnson, only extended to the south bank of the excava- 
tion proposed to be made by the railroad. 

The evidence was illegal, for two reasons: 1. Because it 
was immaterial as to the line of lots which Maxey proposed 
to sell ; the line of the lots actually sold, was the question 
at issue. 

2. Because the effect of it was to contradict the deeds of 
both Maxey and Garrison, which had already been read in 
evidence, in which the line of the lots had been fixed. By 
those deeds, all of the lots are sold, except ‘ that portion 
lying along and north of the new track of the Alabama & 
Florida Railroad, being the same sold by Mrs. Garrison to 
the said road.” 

These deeds show that Johnson acquired title to all that 
portion of the lots not previously conveyed to the railroad. 
The object of this parol testimony was to show that the 
boundaries of the lots purchased by him, was not as de- 
scribed in the deeds. 

The effect of the evidence, was to vary by parol evi- 
dence, the deeds which had been executed by the parties 
above named. 

Exhibit A, p. 9, was the award of the arbitrators, and 
against the objection of appellant, was admitted in evi- 
dence, without any proof that any submission was ever 
made, or that the persons named were ever appointed 
arbitrators, or that such persons ever made any such 
award. 

The general issue was pleaded, and every material aver- 
ment in the complaint, was thereby put in issue.—2 Phil. 
Ev. (Text) ch. 6, 79; and the submission must be proved, 
2 Greenl. Ev. $$ 71, 81; and the award itself must be 
proven, and the recitals of the award are not proof of the 
authority of the arbitrators.—2 Phil. on Ev. (Text) ch. 
6, 50. 

The-report of the arbitrators is dated the 27th Decem- 
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ber, 1866; Garrison’s deed to the railroad is dated 2d 
of April, 1866 ; Garrison’s deed to Maxey is dated 15th of 
September, 1866 ; Maxey’s deed to Johnson, is dated 7th 
of December, 1866. 

The title of the whole property had passed from Garri- 
son long before any award was made. What she did not 
convey to the railroad, she did convey to Maxey; and 
what she conveyed to Maxey, Maxey conveyed to Johnson ; 
so that, before a spade was put in the ground, Garrison and 
Maxey had parted with all interest in the land. 

Who was to be injured by the construction of the road ? 
Certainly the person to whom the land would belong at 
the time when the road was constructed, and not Garrison 
or Maxey, who had parted with their interest. 

The damages to be ascertained by the arbitrators, and the 
damages really ascertained by them, was the consequence 
of the injury to the lots by the construction of the railroad. 
And the question now to be determined is, who is entitled 
to those damages, the owners of those lots, or some one 
who has no interest in them ? 

The proof is, that at the time of the sale, Johnson was 
notified that there was a claim for damages, for a prospec- 
tive injury to the lots by the railroad. But he was not no- 
tified that there was any deduction in the price of the lots 
on account of such prospective injury, or that such claim 
was retained by his vendor, or had been retained by 
Maxey’s vendor. On the contrary, both deeds show that 
nothing was desired by them, but that all their interest 
was conveyed. 

It is true, that Maxey might have submitted the matter 
when Garrison was the owner of the lands, or when he 
himself was the owner; but does that authorize either of 
them to claim the damages to the land, sustained and as- 
sessed after they had parted with all title to the land ? 

The land was uninjured when they sold the land; the 
deeds are absolute and unconditional; no right to any 
damages is assumed in them, and yet, the claim is made 
for damages to the land of another man. 

It is clear that neither Maxey nor Garrison is entitled to 
the money, and it is equally clear that Johnson is. 
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The award, upon its face, shows that it was fur damages 
to be done to those very lots conveyed to Johnson, and the 
suit is for the identical money awarded as damages for 
such prospective injuries to those lots. Although the mat- 
ter may have been submitted by a former owner, and al- 
though the award may have been made on that submission, 
is it not plain, that when the submission is for the purpose 
of ascertaining prospective damages, and when the party 
by whom the submission is made, disposes absolutely of 
the property to be injured before any damage is sustained, 
without reserving any right to such damages, that the 
party by whom the submission is made, is not the party 
entitled to the damages, when the injury is done ? 

Suppose the subject-matter of the injury is a house, and 
that the prospective damage to the house is submitted to 
be ascertained by arbitrators, who do find that the house 
will be injured, and assess the damages, but before the in- 
jury is really done, the house is entirely destroyed. 

Is that any stronger case than the one now under con- 
sideration? In the one case, the injury is not done, be- 
cause the house is destroyed ; in this case, it is not done to 
Maxey or Garrison, because they dispose of the property. 
When the injury was done, neither Maxey or Garrison had 
any title, but Johnson had both title and possession. 

“The rights of the parties must depend upon their inter- 
ests, and whenever an award was made nominally to one, 
where the interest was in another, that other would be en- 
titled to the benefit intended.— Heard, Assignee, v. Bradford, 
4 Mass. 330; Conegys v. Vusse, 1 Pet. 215. 

The sale of the land was an assignment of the rights 
growing out of the submission to arbitration. 

If a note is in suit, and the note during the pending of 
the suit is assigned, the judgment and the proceeds of the 
judgment, necessarily belong to the assignee. 

The demurrer to the complaint should have been sus- 
tained, for the reasons assigned by the demurrer. 

The charge is unsustained by the pleadings and the proof. 
It assumes that there was a submission on the part of 
Garrison and the rail road, when the pleadings allege that 
the submission was by Maxey and the rail road. 
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The complaint alleges that the lots belonged to Maxey ; 
the charge assumes that they belonged to Garrison. 
The charge assumes that the award was in favor of Garri- 
son ; the complaint alleges that it was in favor of Maxey. 

The evidence clearly shows that Maxey had no right to 
sue, and the charge asked by Johnson ought to have been 
given. 

Maxey swears that he never had any interest in the 
matter. 








Watts & Troy, contra.—The section of the Code un- 
der which Johnson was brought into the circuit court of 
Montgomery, does not authorize him to claim this money. 
This statute only authorizes the defendant, in an action 
“pending on a contract for the payment of money,” to 
make the affidavit and have some person, not a party to 
the action, who claims the money due on such contract, 
brought into court. 

The cause of action, as set forth in this complaint, was 
not a contract for the payment of money. It was a con- 
tract for the performance of an award. 

Under a statute using somewhat similar language, this 
court held, in the case of Bedell’s Adm’r v. Smith, 37 Ala. 
625, that the statute of limitations to a suit on a bond 
conditioned to discharge a duty, was not a good plea, be- 
cause the statute applied to bonds for the payment of 
money. 

This statute, 2540 of the Revised Code of Alabama, is 
a charge of the common law, and must be strictly con- 
strued. No case, unless it come within both the letter and 
spirit of it, can be lawfully included therein. 

This section of the Code was construed in the case of 
Nelson v. Goree, Adm’r, in 34 Ala. 567; but the point here 
made was not involved, and was not discussed. Several 
decisions, under a New York statute, somewhat similar, are 
referred to. The New York statute, however, is much 
broader in its scope than ours. The New York statute is 
quoted in the opinion of Judge Stone in Nelson v. Goree, 
supra. Its language is: “ When any action is pending 
upon a contract, or for specific, real, or personal property, 
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&e.” It will be perceived that the word contract, generally, 
is used in the New York statute, whereas, in ours, “‘ a con- 
tract for the payment of money ” is the only sort of con- 
tract covered by the statute. 

Under our statute it is clear that Johnson could not 
properly have been broughtin. A jury has tried this case, 
and found a verdict against him, holding that the plaintiff 
is entitled to the $700 deposited, and he now brings the 
case to this court. He has no right to complain, however 
wrong the decision of the court may have been. He has 
not been injured ; for he had no legal right in the case at 
all. Whenever it appears that a party complaining has no 
right at all, this court will never reverse, however much 
error may have been committed in the court below against 
him. Johnson showed no right whatever to the money de- 
posited in the court below; on the contrary, his whole ef- 
fort seemed to be to show that neither the plaintiff nor 
himself was entitled to any recovery against the rail road 
company. He thus showed that no injury was done to him 
by any action of the circuit court, however erroneous.— 
See authorities cited in Shepherd’s Digest, p. 568, § 82. 

II. But admitting that Johnson was properly brought 
into the circuit court, what was the extent of his rights, 
and how far could he contest the right to recover against 
the rail road company ? 

We insist that the action of the rail road company was 
an admission that somebody was entitled to recover against 
it, for and on account of the matters alleged in the com- 
plaint. The bringing of the $700 into court, and deposit- 
ing it there under the affidavit it made, was equivalent toa 
confession of judgment, so far as it was concerned. It 
was just like a plea of tender, accompanied with profert of 
the money in court—a confession of plaintiff's right to re- 
cover to the extent of the money tendered. 

When Johnson came in, he is to be substituted for the 
defendant, for what purpose? Simply to show his right to 
the money admitted to be due to either the plaintiff or 
Johnson, the person who claimed. 

The only matter of contest between the plaintiff and 
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Johnson was, who had the best right to the money then in 
court. 

Under the New York statute before referred to, similar 
to ours, as to the action and right of the substituted de- 
fendant, (it differs from our statute only in the extent of 
its operation ; it opened the door of interpleader to a larger 
number of persons, and on a larger number of subjects), 
it has been decided that the statute was simply a summary 
mode, in a court of law, for having two parties claiming 
the same money or property, to interplead, at the instance 
and on motion of a mere stake-holder or depository.—See 
Sherman v. Partridge, 11 Howard’s New York Practice Re- 
ports, 156; 4 Duer (N. Y.) 646. In the case of Fletcher 
v. Troy Savings Bunk, 14 Howard’s New York Practice 
Reports, 383, the court declared, under the New York 
statute, that the only thing to be litigated between the sub- 
stituted defendant and the plaintiff, is “the right of the 
different claimants to the thing in question;” i. e., the 
money deposited by the stake-holder or depository. 

The only question which could be tried between the 
plaintiff and Johnson was, who was entitled to the money— 
the $700 deposited by the rail road company in court. 

All other questions except such as relate to the rights of 
plaintiffs and Johnson to this money, were outside the is- 
sue, and could not be regarded by the court. 

III. Johnson had noright to demur to the complaint 
filed by the plaintiff. This simply showed that the rail 
road company was bound to pay money on the award of 
the arbitrators. Johnson had nothing to do with this. He 
could only show what right he had to the money brought 
by the company into court, to be paid to whatever one, 
plaintiff or Johnson, showed a right to it. 

His demurrer, then, was properly overruled. 

IV. Johnson objected to plaintiff introducing the award 
of the arbitrators. This showed the right of the plaintiff 
to the money in court, and was proper proof. It was not 
necessary to prove a submission, or that the arbitrators 
were sworn, nor indeed anything of the sort; nor that the 
arbitrators were selected ; nor that their names were signed 
to it. All these things were admitted by the rail road com- 
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pany, by bringing the money awarded into court, and con- 
senting to pay to the party the court adjudged entitled to 
it. Johnson had no right to make such objection to it, and 
his objection was properly overruled. 

VY. Johnson made no affidavit, or in any other way pro- 
pounded a claim to this money ; nor did he offer any proof 
of his right to it. Even if the court erred in admitting 
some of the proof, Johnson is in no position to make ob- 
jection to it. So far as he is concerned, he shows no right 
whatever to the money. 

VL. The award introduced in evidence, and the action of 
the rail road company, showed that Maxey and the rail 
road company had agreed to submit the differences to the 
arbitrament of the persons named. They awarded to 
Maxey $600 as his damages. 

How could Johnson be entitled to this money? The 
testimony shows that when he purchased from Maxey, this 
arbitration was pending, and was known to Johnson. It 
was also proved that Mrs, Garrison claimed damages for 
some injury done to her premises before she sold to Maxey, 
and this claim was made known to Johnson before he pur- 
chased of Maxey. This testimony was proper against 
Johnson. Jy his deed, if it contained no exception, as it 
does, the damages done to the land, before he became the 
purchaser, would not be covered by his deed. His deed 
did uot cover such damages, even if he had shown that the 
damage had been done on the lots he purchased from 
Maxey. But this was not shown. On the contrary, the 
plaintiff showed the reverse. 

VII. Even if the court erred in admitting proof as to the 
lots, or any otker matter set forth in the bill of exceptions, 
Johnson cannot complain, for he showed he had no right 
to the damages awarded by the arbitrators. 

VILL. It matters not to Johnson, in this proceeding, 
whether Maxey or Mrs. Garrison was entitled to this $700, 
as he propounded no claim to it, and introduced no proof 
tending to show any right to it; if the court erred in the 
charge given, it was error without injury toJohnson. The 
rail road company admitted Maxey’s right to recover for 
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Mrs. Garrison, unless Johnson’s claim was good. On the 
evidence before the court, Maxey was clearly entitled to 
this money, for the use of Mrs. Garrison, and Johnson 
showed no right to object to her recovery. 

IX. The proceeding under this statute, may be assimi- 
lated to a bill of interpleader in equity. Indeed, we sup- 
pose it was intended as a substitute, in fact, for a bill of 
interpleader. If so, it is clear that neither what the rail 
road company nor what Johnson did, showed any case jus- 
tifying such a proceeding, and Johnson must be considered 
as a mere interloper, and not properly before the court.— 
See Story’s Equity Pleadings, § 292; and note 3, $3 293 
and 294. 

X. But we suppose a striking analogy to what must be 
done in this action under § 2540 of the Code, is found in 
the proceeding which must be had, when a garnishee 
comes before a court, admitting indebtedness, even stating 
that some third person claims the amount admitted to be 
due, and brings the same into court. 

Notice, in such case, must be given to the alleged com- 
plainant, to come into court and propound his interest. If 
he fail to appear, after being notified, he is defaulted. If he 
appear, he is required to set forth his claim with such cer- 
tainty and particularity as will enable the plaintiff to take 
issue with him, either in fact or inlaw. If he does neither, 
he is defaulted. He is required, when he appears, to set 
forth his claim under oath. 

If he sets forth no claim, or if, after setting forth a claim, 
he fails to support it by proof, he has no case in court, 
and the plaintiffhas judgment for the money admitted to 
be due and brought into court by the garnishee.—Smoot & 
Ketchum v. Eslava, 23 Ala. 659; Mobile & Ohio R. R. Co. 
v. Whitney, 39 Ala. 468. 


PECK, C. J.—On the 28th day of December, 1867, the 
appellee, John W. Maxey, for the use of Elizabeth A. 
Garrison, commenced an action in the circuit court of 
Montgomery county, against the Alabama & Florida Rail 
Road Company. 

The complaint consists of three counts. The two first 
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are on an award for the sum of six hundred dollars, dated 
the 27th day of December, 1856; the third count, is on an 
alleged account stated. 

The first count states, that before the making of the 
promise therein mentioned, certain differences had arisen, 
and were then depending between the said plaintiff and 
the said defendant, touching and concerning damages com- 
mitted by the said defendant, to certain lots, the property 
of the plaintiff, (describing the said lots as being in the city 
and county of Montgomery,) by the extension of the south- 
ern slope of the Alabama & Florida Rail Road, and the 
change of the line of said rail road from the route there- 
tofore surveyed across said lots, to the then present pro- 
jected line, across said lots, known as the “new track,” 
&c.; that thereupon, for putting an end to said differences, 
the said plaintiff and the said defendant, theretofore, to- 
wit, on the 27th day of December, in the said year 1866, 
submitted themselves to the award of certain persons 
therein named, to be made between them, of, and concern- 
ing said differences. 

That said arbitrators, so named, &c., as aforesaid, took 
upon themselves the burthen of said arbitrament, and 
afterwards, to-wit, on the said 27th day of December, 
1866, made their award between the said plaintiff and the 
said defendant, of and concerning the said differences, and 
did thereby award that the said Alabama & Florida Rail 
Road Company should pay to the said John Maxey, six 
hundred dollars, as damages, for the extension of the 
southern slope, and the change of the route of the said 
rail road to the line as therein designated, running across 
said lots, of which said award said defendant had notice, 
&c., concluding with a promise on the part of said defend- 
ant to pay said award, and a breach for failing to do so, 
&c. The second count is substantially like the first, but 
not quite so full in its statements. 

At the June term of said court, in the year 1869, it ap- 
pears by a bill of exceptions, taken in the case, by appel- 
lant, the defendant, the said Alabama & Florida Rail Road 

Jompany demurred to said complaint. The demurrer no 
where appears in the record, nor the causes assigned for 
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the said demurrer. The said bill of exceptions states that 
the said demurrer was sustained by the coart, and, there- 
apon, the plaintiff, by leave of the eourt, amended his 
complamt, by striking out all but the first and second 
eounts in the complaint. 

The bill of exceptions then states that the defendant, the 
said rail road company, thereupon filed a sworn plea, sug- 
gesting that Matthew H. Johnson, the appellant, elaimed 
the money sued for; that said defendant brought into 
eourt, with the said plea, the sum of seven hundred dol- 
lars, the amount of said award, in said complaint men- 
tioned, with the interest due thereon from the date of said 
award, to the time said money was brought into cot, &c., 
as aforesaid. 

The said sworn plea, so named in the bill of exceptions, 
appears by an entry in the record, and is in the words and 
figures following : 

“Came the parties, by their attorneys, and the amount 
in controversy, seven hundred dollars, is paid into eourt 
by said defendant, and deposited under the provisions of 
§ 2540 of the Code of Alabama, on affidavit of defendant, 
setting forth that sum of money as claimed by one Matthew 
Johnson, without eollusion with the said defendant. It is 
ordered by the eourt, that notice be issued to the plain- 
tiff and said Johnson, to eome into eourt mstanter, and 
propound their elaim.” 

On the filing, of what is here ealled a sworn plea, the 
eourt eaused an entry to be made ; that notices be issued 
to said Johnson and the said plaintiff, informing said 
Johnson of the filing of said sworn plea, and notifying him 
to appear, if he desired to do so, to interpose his claim, 
aud have his right to the said money determined by proper 
proceedings to be had for that parpose. 

These notiees were issued and served on said parties, 
and said Johnson appeared, and an order was made, on his 
motion, that he be made a party defendant to said suit, 
and substituted in the place of said original defendant. 

To this order, the record shows the said plaintiff ob- 
jected. 

The said Johnson then demurred to the amended com- 
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plaint, and assigned the following causes of demurrer, to- 
wit: 

ist. That said complaint shows no legal cause of action 
in favor of Elizabeth A. Garrison. 

2d. Beeause said complaint shows no submission to 
arbitration, under the seal of said company. 

3d. Beeamse said complaint does not show that said 
arbitraters were sworn before making said award. 

4th. Because Elizabeth A. Garrison is the real plaintiff 
in said cause, and the complaint does net show that she 
had any interest whatever in said award. 

The demurrer was overruled by the court, and thereupon, 
said Johnson plead the general issue. 

This plea does not appear in the record, but the fact is 
stated in the minute entry of the court. The entry then 
shows, that a trial was had on said plea, by a jury, whe 
weturned a verdict as follows, to-wit: “We, the jury, find 
the issues in favor of plaintiff.” Upon this verdict, the 
court caused the following judgment to be entered: “It is 
therefore considered by the court, that the plaintiff have 
and recover the said sum of seven hundred dollars, paid 
into court at a previous day of this term, by the original 
defendant, the same being the amount in controversy in 
this suit, and that said original defendant, the Alabama & 
Florida Rail Road Company, pay the costs of this suit, 
which had accrued, up to the time wher said sum of 
money was so paid into court as aforesaid, for which let 
execution issue; and that said Matthew H. Johuson pay 
the costs which accrued subsequently to such payment, for 
which, let execution issue.” 

On the trial, on the said plea of the general issue, the 
plaintiff introduced as evidence, the said award stated in 
said complaint, which is in the words and figures follow- 
ing, to-wit: “Te all to whom these presents may or shall 
come, greeting: We, Thomas F. Thomasson, John P- 
Dickerson, John B. Garrett, and Solomon Pierce, to whom 
was submitted the matters in controversy between John 
Maxey, of the city of Montgomery, of the county of 
Montgomery, and State of Alabama, and the Alabama & 
Florida Rail Boad Company, as from the conditions by the 
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parties respectively submitted to us, to assess the damages 
to lot number four (4), in square number twenty (20), in 
Hanrick’s plat, fronting on Bell street one hundred feet; 
and lot number five (5), in square twenty (20), in Hanrick’s 
plat, fronting on Bell street, in the city of Montgomery, in 
the county and State aforesaid, by the extension of the 
southern slope of said rail road, and the change of the 
line of said rail road from the route heretofore surveyed 
across said lots, to the present projected line across said 
lots, known as the new track. 

“Now, therefore, know ye, that we, the arbitrators men- 
tioned in the said margin, having examined into the matters 
in controversy, do make this award in writing, that is to 
say: That the said Alabama and Florida Rail Road Com- 
pany shall pay to the said John Maxey, six hundred doliars, 
as damages for the extension of the southern slope, and 
the change of the route of the said rail road to the line as 
above designated, running across said lots. In witness 
whereof, we have hereunto subscribed our names, this 27th 
day of December, 1866. 

(Signed,) T. F. Tromasson, 
SoLomon PIERceE, 
JoHN B. GARRETT, 
JouN P. Dickerson.” 

To the introduction of said award, said Johnson objected. 
1. Because there was no proof that any such submission 
as that set out in the said award, was ever made. 

2. Because there was no proof that the arbitrators named 
in said award, were ever selected by the parties in said 
award. 

3. Because there was no proof that said award was 
ever executed or subscribed by the persons whose names 
were subscribed thereto. 

These objections were overruled, the award read to the 
jury, and the said Johnson excepted. 

The said Johnson then offered in evidence, a deed made 
by said Eliza A. Garrison, to the said Alabama and Florida 
Rail Road Company, dated the second day of April, in the 
year 1866, conveying to said rail road company the follow- 
ing described real estate, situated in the city of Montgom- 
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ery, to-wit: All the portion of lots numbered four and five, 
in square twenty, Hanrick’s Plat, which lies north of the 
rail road, to be built, connecting the depots of the Alabama 
and Florida Rail Road, and the Montgomery and West 
Point Rail Road, and being that portion which lies between 
the said contemplated rail road and the Alabama river, as 
also the land occupied by the excavation on which the said 
rail road is to be situated. 

Said Johnson then offered as evidence another deed, 
made by said Eliza A. Garrison to said John Maxey, dated 
the fifteenth day of September, 1866, conveying to him the 
following described real estate, situated in the city of 
Montgomery, to-wit: Lot numbered four (4), in square 
numbered twenty (20), fronting on Bell street, one hundred 
feet, running back to the river bluff; also, lot numbered 
five (5), in square numbered twenty (20), situated in Han- 
rick’s plat, fronting one hundred feet on Bell street, and 
running back to the river bluff. That portion of the above 
described lot, lying along and north of the new track of 
the Alabama and Florida Rail Road, is excepted from the 
sale, the same having been previously sold to the rail road 
company. 

And he also oifered in evidence, a deed for the same real 
estate, from the said Maxey to himself, dated the seventh 
day of December, 1866. 

It was also proved, that the lots mentioned in the said 
deed of Eliza A. Garrison, to said rail road, were the lots 
described in each of the other deeds above named, and that 
the said Johnson was in possession of said lots when said 
award was made, and was still in possession of the same. 

It was also proved, that the excavation on which said 
rail road was to run, was not made or commenced at the 
time of the execution of said deeds, nor was made or com- 
menced at the time said award purports to have been made. 

It was also proved by said Maxey, that he neither had 
any interest in said matter, either before or after, or at the 
time of said award, but was attending to the matter for the 
benefit of said Eliza A. Garrison. 

The plaintiff then offered to prove by Maxey and Mrs. 
Garrison, that the line of the lots which Maxey proposed 
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to sell to Johnson, only extended to the south bank of the 
excavation which was to be made by said road, and that 
said line was marked by stakes ard pointed out to said 
Johnson, before his purchase of said lots, and was different 
from the lines mentioned in the deed to the Alabama and 
Florida Rail Road Company. To the admission of this 
evidence, the said Johnson objected, but the objection was 
overruled and the testimony admitted, and the said John- 
son excepted. 

The plaintiff also offered to prove, that Mrs. Garrison 
was claiming the damages for injuries to said lots, conse- 
quent upon some change of the original survey, and that 
this fact was communicated to Johnson before his purchase 
of said lots. To the admission of this evidence, said John- 
son objected, and the objection was overruled, the evidence 
admitted, and he excepted. 

The plaintiff also offered to prove, that the arbitration 
mentioned in the complaint was then pending, and that 
the fact of such pendency was communicated to Johnson, 
before he purchased said lots. To the admission of this 
evidence, the said Johnson objected, his objection was over- 
ruled and said evidence admitted. 

The court then charged the jury as follows: “If you 
find from the evidence that the Alabama and Florida Rail 
Road Company and the plaintiff, said Eliza A. Garrison, 
had an unsettled matter between them with reference to 
the sum of money to be paid by the rail road company to 
the said Garrison, for damage done to the plaintiff’s land, 
and you find that this unsettled matter of compensation 
and damage was agreed to be submitted by the rail road 
company and the plaintiff Garrison, to arbitration, and the 
arbitrators to whom the matter was submitted made an 
award, which award was, that the rail road company should 











pay over to the plaintiff, Garrison, the sum of $ , as 
her compensation and damage, which sum of money, so 
awarded, is now deposited with the clerk of this court ; 
then, I charge you, that you may find for the plaintiff, and 
assess her damage at the sum awarded by the arbitrators, 
with the interest thereon from the time of the arbitration 


and award.” 
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“If you should find from the evidence, that the plaintiff, 
Garrison, either before, or since the arbitration and award, 
transferred or assigned, hy deed or otherwise, the sum of 
money awarded to hei, or about to be awarded to her by 
the arbitrators, to the claimant, Johnson, who makes him- 
self a party to this suit, under the statute, and puts himself 
in the place of the Alabama and Florida Rail Road Com- 
pany, as a party defendant, on the record; then, you may 
find for the claimant, Johnson, that he is entitled to the sum 
of money so awarded, and now deposited by the rail road 
company, in this court, with interest thereon from the time 
of the award.” 

The claimant, Johnson, by his counsel, asked the court to 
charge the jury, that if they believed the evidence, they 
must find for the defendant, which charge was refused, and 
he excepted. 

He appeals to this court, and assigns for error: 1. The 
overruling of the demurrer; 2. The matters and things, as 
set out in the bill of exceptions. 

1. We have thought proper to make this extended state- 
ment from the record, believing the opinion of the court 
will be thereby the better understood. 

Section 2540 of the Revised Code, under which this pro- 
ceeding is had, declares, that “a defendant against whom 
an action is pending, upon any contract for the payment of 
money, may, at any time before issue is joined, make affi- 
davit in writing, that a person not a party to the action» 
and without collusion with him, claims the money in con- 
troversy, and deposit the money in court, praying an order 
that the person so claiming the money be substituted in his 
place. The court must, thereupon, direct notice to be given 
to the claimant of the money, and the plaintiff, and may, in 
its discretion, after such notice has been served, make the 
order prayed for; and, thereupon, the substituted defend- 
ant stands in the place of the original defendant, and the 
latter is discharged from liability.” 

2. The first question that seems to present itself for con- 
sideration is this: is the defendant in this case such a de- 
fendant as can be admitted to the benefits of this law ? 
We understand said defendant to be a corporation. Cana 
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corporation make the affidavit required by this section of 
the Code, to authorize proceedings under it? A corpora- 
tion is a mere artificial person, without conscience, and as 
such, can not make an affidavit. 

3. Is the award, upon which this action is brought, a 
contract for the payment of money, within the meaning of 
this section? We are strongly inclined to the opinion it is 
not. It seems to us, the only contracts that will authorize 


‘ . . . 
proceedings under this section, are contracts for the pay- 


ment of money made by the parties themselves, or by those 
whom they may represent. An award, for the payment of 
money, like a judgment, is in a very limited and restricted 
sense, a contract, and like a judgment, it contains no 
promise of the party to pay. We do not intend to dispose 
of these questions now, as this case can be decided without 
it. 

When the defendant in this case made the affidavit, that 
the money in controversy was claimed by a person not a 
party to the action, and deposited the money in court, 
what was the legal effect of this affilavit, and the deposit 
of the money in court, upon the rights of the plaintiff, and 
the liabilities of the defendant ? 

We hold it was a conclusive admission, on the part of the 
defendant, of all the material allegations made in the plain- 
tiff’s complaint ; that it was an admission, that certain 
differences had arisen, and were depending between the 
said plaintiff and defendant, touching and concerning cer- 
tain damages, alleged to have been committed by the said 
defendant, to certain lots, the property of the plaintiff, as 
stated in the ;laintiff’s complaint; that these differences 
were submitted by the plaintiff and defendant for settle- 
ment, to the arbitrament and award of the arbitrators 
therein named; that said arbitrators took upon them- 
selves the settlement of these differences, and made the 
award as stated, and on the day stated. That said award 
was a legal and valid award, and that said defendant was 
liable to pay the money so awarded, to said plaintiff, or to 
the person named in said affidavit, as claiming the same. 

We hold, further, that when the said person so stated by 
said affidavit, as claiming said money, came into court under 
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the notices issued for that purpose, and was made a party 
to the action, in the place of said defendant, the said rail 
road company, the only matter that could be litigated be- 
tween him and said plaintiff, was whether the money, so 
brought into court, belonged to him, or to said plairtiff; 
that the said rail road company had, by making said affi- 
davit and depositing the money in court, admitted that it 
belonged to either the one or the other, and was claimed by 
both. The substituted defendant could not deny the lia- 
bility of the said rail road company to pay said award— 
could not litigate that question. That was settled by the 
admissions of said rail road company, so made as afore- 
said ; neither could he deny the sufficiency of the plaintiff's 
complaint, and, consequently, could not demur to the same. 

The payment of money into court, is an admission of the 
cause of action as alleged in the declaration, and the plain- 
tiff is entitled to the amount paid in, although he may 
have gone to trial and suffered a non- suit, or a verdict have 
been rendered against him, or after verdict in his favor, the 
judgment may have been arrested. 

The payment of money into court, under a rule of court, 
being a payment of record, the party can never recover it 
back again, though it afterwards appear that he paid it in 
wrongfully.—i Dunlap’s Pr. 424. 

It was the duty of said substituted defendant, when he 
caine into court as aforesaid, and for the purposes afore- 
said, to have propounded his claim to the money so deposi- 
ted to the court, in writing, by setting it forth with such 
certainty and fulness, with all necessary averments, so that 
the plaintiff might know in what it consisted, and be en- 
abled to plead to, or answer it, as he might be advised. In 
other words, an issue should have been made up under the 
direction of the court, for the purpose of trying which of 
said partics the said plaintiff, or said claimant, had the 
better right to said money ; that the court, by its judgment, 
might detcrmine to whom it belonged, and order it to be 
paid accordingly. But the claimant in this case did not 
propound his claim at all, nor did he, as far as the record 
shows, set forth any claim to the said money. He first 
demurred to the plaintiff's complaint, which, as we have 
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stated, he could not do ; the court, therefore, properly over- 
ruled the same. 

The record shows, he then plead the general issue to the 
complaint. This he cou’! not do; he could not litigate 
with the plaintiff, or compel the plaintiff to litigate with 
him, the liability of the original defendant, the said rail 
road company, to pay the said award, and that was all that 
could be tried under the plea of the general issue. There 
was, however, a trial had, under that plea, and the jury 
found the issue in favor of the plaintiff, and judgment was 
rendered on that verdict, that the plaintiff have and recover 
the said sum of seven hundred dollars, deposited in court, 
&c., as aforesaid, being the sum in controversy in said suit, 
and a judgment for costs was rendered against the original 
defendant, that had accrued up to the time said money was 
deposited in court, and against the claimant, said Matthew 
H. Johnson, for the costs that had accrued since said 
deposit. 

We hold that this trial was altogether irregular, and le- 
gally proved and settled nothing touching the claim or 
right to this money, by said Johnson; and it did not and 
could not show that the said rail road company was, or 
was not, liable to pay said award. The liability of said 
rail road company to pay said award, was admitted of 
record, by the deposit of the money in court, and the affi- 
davit filed ; that it was claimed by a person not a party to 
theactlon. It did not and could not show the money be- 
longed to said claimant, because that question was not an 
issue. If the verdict on that trial had been in favor of 
said plea, it would have been the duty of the court, not- 
withstanding the verdict, to have rendered a judgment for 
the plaintiff, non obstante verdicto.—2 Dunlap’s Pr. 671, 690. 

For these reasons, it is unnecessary to examine the errors 
alleged to have been committed on said trial. If they ex- 
ist, they do not injure the said claimant. The said issue 
was an issue tendered by himself, and under it, there could 
be no trial that would legally affect his interest, if any he 
had, in or to the said mouey so deposited in court, as afore- 
said, because he had not propounded his interest, and, con- 
sequently, no issue was made, or tried, to determine 
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whether he had, or had not, a better claim to said money 
than the plaintiff. 

By depositing the money in court, it was thereby admit- 
ted the same belonged to the plaintiff, unless the person 
named in the affidavit of the original defendant, as claim- 
ing the same, should show a better right. 

This was not done by the trial under the said plea of the 
general issue ; therefore, the judgment of the court, that it 
belonged to the plaintiff, is right. 

This section 2540 of the Revised Code was, no doubt 
intended to enable parties, in the cases embraced in it, to 
have a cheap and summary remedy of interpleader, in a 
law court, without having to resort to the more tedious and 
expensive remedy, by bill of interpleader, in a court of 
chancery. There are acts of the legislature, both in New 
York and England, very analogous to this section 2540 of 
the Code, and it has been held by the courts in both coun- 
tries, that to entitle parties to the remedy provided by said 
acts, the case must be of a character as to authorize the 
filing of a bill of interpleader in a court of equity.—Sher- 
man et al. v. Partridge, 11 Howard’s N. Y. Practice Re- 
ports, 154, 158. In that case, the court says: “ The pro- 
visions of the Code, like those of the English statutes, 
were certaiuly not designed to introduce new cases of in- 
terpleader, but merely to enable defendants, in cases where 
an interpleader is proper, to relieve themselves, by a sum- 
mary proceeding, from the delays and expense of a formal 
action.” 

We think this should be held to be the construction of 
said section 2540. 

It is very clear, we think, the original defendant could 
not have filed his bill of interpleader, in this case, against 
the plaintiff, and said alleged claimant, Johnson, for two 
reasons—lIst. Because the award is conclusive evidence 
that the money so awarded belenged to the plaintiff, even if 
it be admitted that the lots alleged to be injured, did not be- 
long to said plaintiff, for, in such case, the defendant, the 
rail road company, should have set that up, as a defense, 
before the arbitrators. 

2d. Because, if the lots really belonged to said claimant, 
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Johnson, his remedy for any injury to them by said rail 
road company, is against said company, and such remedy 
could not be affected or defeated by the recovery of plain- 
tiff before the arbitrators, for the reason that he was not a 
party to said proceedings; and, therefore, his right could 
not be prejudiced by a proceeding to which he was not a 
party. Besides all this, the evidence on the said irregular 
trial, introduced by said claimant, did not, and does not, 
show that said claimant has any legal interest whatever to 
the money awarded to the plaintiff, &c., as aforesaid. 

Upon the whole case, we can discover no errors that the 
appellant has any cause to complainof. The judgment of 
the court below is, therefore, affirmed, at the costs of the 
appellant. 








GRIFFIN, Apw’r, vs. BLAND. 


[ACTION ON ACCOUNT, BY ADMINISTRATOR. ] 


1. Presumptions ; what will be made in appellate court, in civil suits.—In civil 
suits, it is the duty of this court to make every presumption in favor of 
the correctness of the proceedings in the court below. The record 
must purport to show absolutely, that all the testimony given on the 
trial, is set out in the bill of exceptions, Error must be positively 
shown. 

2. Same.—There is a manner of expression which leaves no room for 
doubt on this point, and it is better to hold to this than to leave the 
door open to uncertainties. 

3. Same; what certainty required in bills of exception.—In a bill of excep- 
tions, the language, * on this state of facts, the court charg: d the jury,” 
is not equivalent to saying, ‘‘these were all the facts on which the 
court acted.” ‘This latter expression is the certainty required. 

4. Administrator ; has no authority to engage in the business of warehouse 
keeper without an order from the proper court.—Without an order of the 
proper court, an administrator has no authority to engage in the busi- 
ness of a warehouse keeper. If there is a warehouse belonging to the 
estate, which is not included in the widow's dower, or in the lands ex- 
empted in favor of the “widow and children” of the deceased, it 
should be rented out by the administrator, and the rents brought into 
the estate as assets, for payment of debts and distribution. 
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APpPpEAL from the Circuit Court of Dallas. 
Tried before the Hon. JoHN Moore. 


W. H. Griffin, as administrator of the estate of John P. 
Boyd, deceased, brought this action against Eliza Bland, 
on an account for storage of cotton. The evidence is set 
out us follows, in the bill of exceptions: “The plaintiff 
proved that John P. Boyd was the owner of a warehouse 
at White’s Bluff, on the Alabama river, and died in pos- 
sion of the same, in 1859. During 1860 and 1861, said 
warehouse was in the possession of one Welch, under a 
lease from the widow. Plaintiff was appointed and quali- 
fied administrator on the 23d of December, 1861; on the 
30th day of same month, Welch turned over the warehouse 
to plaintiff, and defendant at that time had in store 175 
bales of cotton. Plaintiff never had any order of any 
court authorizing him, as administrator, to keep any ware- 
house. The cotton had been stored with Welch during the 
fall, and in December, 1861, there was no special contract 
for storage between Welch and the defendant; the usual 
warehouse receipts were given for the cotton. The plain- 
tiff had the possession of said warehouse during all of 
1862 and 1863, and kept the warehouse. In 1862, defend- 
ant sent fifty-one bales of cotton to said warehouse, and 
took plaintiff's warehouse receipts for the same—some 
signed ‘Wade H. Griffin, administrator,’ and others W. 
H. Griffin. There was no special contract between Griffin 
and defendant, as to charge for storage. The plaintiff kept 
the warehouse-until January, 1864, and turned over defend- 
ant’s cotton to Blecker, to whom he leased the warehouse.” 
There was some conflicting evidence as to the number of 
bales plaintiff received from Welch, and also as to the 
number plaintiff turned over to Blecker ; also as to damage 
and loss to cotton. “In 185, Blecker turned over defend- 
ant’s cotton in the warehouse to him (defendant), defendant 
paying Blecker’s charges for storage, but refusing to pay 
plaintiff's charges, and shipped the cotton and sold it. On 
this state of facts, the court charged the jury, if they be- 
lieved the evidence, the plaintiff was not entitled to recover, 
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as administrator, and they must find for the plaintiff, and 


plaintiff duly excepted, &c.” 


Morean & Laps ey, for appellant. (No brief on file.) 


Perrus & Dawson, contra.—1. The recitals in the bill of 
exceptions, that “upon this state of facts” the court charged, 
&c., is not equivalent to a statement that the bill of excep- 
tion states “all the evidence.”—Kirksey v. Hardaway, 41 
Ala. 330, where the words were “upon the foregoing evi- 
dence,” the court charged ; Henley v. Lee, January term, 
1867, where the words were, “upon this state of proof ;” 
The Southern M. Ins. Co. v. Holcombe, 35 Ala. 327, where 


the word was, “thereupon.” 


This court will always construe the bill of exceptions 


most strongly against the appellant. 


In this case the court gave the general charge for the 
defendant. All the evidence not being set forth in the 
bill of exceptions, this court cannot presume that the court 
erred in giving the charge. On the contrary, this court 
will presume that if all the evidence had been stated, it 


would appear that the charge was not erroneous. 


PETERS, J.—In the former decisions of this court, the 
most positive certainty of expression has been required 
that the bill of exceptions contained a// the evidence offered 
on the trial in the court below, before a case would be re- 
versed, because the charge of the court was not sustained 
by the proofs. It is the duty of this court, in civil suits, to 
make every presumption in favor of the correctness of the 
proceedings in the court below.— Fleming v. Ursery, 80 Ala. 


282; Wilson’s Heirs v. Wilson's Adiv’r, 18 Ala. 176; 


30 


Ala. 242. Error must be positively shown.—2 Stew. 29; 31 
Ala. 101. The record sent up, must purport to show abso- 
lutely, that all the testimony given on the trial, upon which 


the court acted, is set out in the bill of exceptions. 


In Kirksey v. Hardaway, 41 Ala. 333, the words were, 
“upon the foregoing evidence,’ the court decided; in 
Southern Insurance Co. v. Holcombe, 35 Ala. 327, the lan- 
guage used was, “thereupon,” the court decided ; and in 
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Henley v. Lee, January term, 1867, the expression was, 
“upon this state of proof.” Each of these modes of ex- 
pression was held insufficient to justify the conclusion that 
all the evidence given in the court below, was stated in the 
bill of exceptions. 

In this case, the language is, “ on this state of facts the 
court charged the jury.” This seems to be undistinguish- 
able from the words used in Henley v. Lee, supra. And if 
the expression was insufficient there, it must also be insuffi- 
cient here. Ubi eadem ratio, ibi idem jus——Broom’s Max. 
91, marg. There is a manner of expression which will 
leave no room for cavil on this point, and it is better to 
hold to this, than to open the door to uncertainties. We, 
therefore, feel it safest to adhere to the constructions of 
our predecessors, although a very nice criticism might 
doubt the propriety of some of them. Then following the 
authorities above cited, we are constrained to decide that 
the words, “on this state of facts,” are not equivalent to 
saying, ‘these were all the facts” on which the court 
acted. This latter expression is the certainty required. 

The proof shows that John P. Boyd died in 1859; that 
Griffin, the appellant, was appointed administrator of his 
estate on the 30th day of December, 1861, quite two years 
after his intestate’s death. The accounts sued on are for 
warehouse charges which are alleged to have fallen due, 
the one in October, 1861, and the other in October, 1864, 
but it does not appear with whom they were contracted, 
nor when. The complaint is in these words: 


“State of Alabama, 


Dallas county. { Cireuit Court. 


“ Wade H. Griftin, as administra- The plaintiff, as ad- 
tor of John P. Boyd, plaintiff, ; ministrtor of the estate 
US. of John P. Boyd, de- 
Eliza Bland, defendant. | ceased, claims of the 
defendant three thousand one hundred and twenty-four 
dollars, due by account, on the Ist day of October, 1861, 
and on the Ist day of October, 1864, for the storage of 
two hundred and sixteen bales of cotton, and for work and 
labor done for defendant, with interest thereon.” 
385 
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It does not clearly appear that either of these accounts 
were contracted with the defendant in his life time, or that 
they were for services rendered by him in his life time. 
But it seems from the bill of exceptions, that the contrary 
was the fact. It also appears from the testimony, that the 
warehouse mentioned, was a part of the real estate of said 
Boyd, left at hisdeath. This being admitted, it was a part 
of the decedent’s lands, and the administrator was entitled 
to take possession of it for the payment of the debts of 
the deceased, or for distribution, unless it was covered by 
the widow’s dower, or it was land exempted “in favor of 
the widow and children.”—Revised Code, $$ 2060, 2061, 
1630. He could rent it out, or by order of the proper 
court, he could sell it for the above purposes.—Revised 
Code, $$ 2080, 2123, 2076; 36 Ala. 348; Patton v. Crow, 
26 Ala. 426; 23 Ala. 413. But he could not carry on the 
business of a warehouse-man, as the administrator of John 
P. Boyd. To do this, he must, as a bailee, be able to bind 
the estate he represented for his own negligence and the 
negligence of his servants. This he could not do. This, 
without an order of some proper court to sanction it, would 
be going beyond the general powers of his trust, which 
is not allowed.—2 Wms. Ex1’s, pp. 1274, 1275, 1276, marg. ; 
Story on Bail, § 444, et seg.; 1 Bouv. Law Dict., Bailee ; 8 
Port. 380 ; 2 Stew. 33; 9 Ala. 330, 434. It was therefore 
the duty of the administrator to rent out the warehouse as 
a part of the lands belonging to the estate of the deceased, 
and bring the rents into the estate, as agent. He could 
not go beyond this, under the authority shown in the bill 
of exceptions.—1 Ala. 226; Henderson v. Simmons, 33 Ala. 
291; 22 Ala. 558; Boynton v. McEwen, 36 Ala. 348. 

There is no error in the record, and the judgment is 


affirmed. 
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HERBERT & GESSLER vs. EASTON. 


[BILL IN EQUITY TO FORECLOSE MORTGAGE. ] 


1. Ordinance No. 26 of convention of 1865; 3d section of, constitutionality 
of.—The 3d section of ordinance 26, adopted by the State convention 
of 1865, does not infringe the constitutional guaranty of the obligation 
of such contracts as are therein referred to. 

2. Contract for sale of property in Confederate currency; measures of 
damages for breach of.—In estimating what a plaintiff is justly and 
equitably entitled to receive, on a contract for the sale of property 
which might have been discharged by payment in Confederate treasury- 
notes, the true criterion is the value of the property sold, in lawful 
money, at the date of the sale. 


AppraL from the Chancery Court of Mobile. 
Heard before the Hon. N. W. Cocke. 


The facts upon which the case turns will be found in the 
opinion. 


Boytes & Overs, for appellants.—Appellants insist 
that the chancellor erred in his decretal order of reference 
directing the master to ascertain and report the value of 
the land, at the date of the contracts, and what the defend- 
ant had paid on the same, and comparing the true value 
with the price contracted to be paid, to report the amount 
due. 

After ascertaining whether or not the understanding and 
agreement between the parties was that the consideration 
was the payment of the amount of the purchase-money in 
Confederate treasury-notes, the reference should have re- 
quired the register to ascertain and report the value of the 
Confederate money at the maturity of the note. Such is 
the method of proceeding provided by the 3d section of 
the ordinance (No. 26) of the convention of 1865, adopted 
28th September, 1865. 

And-such is the opinion of this court on the construc- 
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tion of that ordinance, in the case of Kirtland v. Molton, 
in manuscript, delivered at the January term, 1868. 

If it was the design of the ordinance to ascertain, by 
judicial investigation, the value of property which the par- 
ties had agreed on, and reduced their contract and valua- 
tion to the solemn form of a deed, executed and delivered, 
and possession given of the land, then the ordinance would 
be obnoxious to the constitutional obligation of contracts, 
prohibited alike by the constitution of this State, and of 
the United States.— Kirtland v. Molton, supra. 

Carrying out this erroneous order of the chancellor, the 
whole evidence in the case is directed to ascertaining the 
value of the land, at the date of the contract, in coin or 
United States currency, and, as neither kind of money was 
the currency at the time the contract was made, the parties 
are driven to the necessity of ascertaining the value of the 
land before the war and since the war ; and thereby draw- 
ing some analogy as to the value during the war, viz: On 
the 20th October, 1864. 

It is hardly necessary to cite authorities to show that the 
chancellor could not make a new contract between the par- 
ties. The complainant was entitled to recover, on the 
basis of the ordinance, the value of the Confederate States 
treasury-notes at the maturity of the note, or he was enti- 
tled to recover nothing. 

Is not a contract payable in Confederate treasury-notes, 
payable in chattels? Would not a party be bound to re- 
ceive payment in the thing contracted for, if tendered at 
the maturity of the contract? If a party fails or refuses 
to tender, then the measure of the recovery would be the 
value of the chattel in money at the date of the breach.— 
Armstrong v. Tait, 8 Ala. 635. 

If the Confederate States treasury-notes were not a 
legal consideration as money, the contract of the parties 
can be carried out and enforced, on the idea of the notes 
being held as chattels, and on a failure of tender, to show, 
under the ordinance, the value, at maturity, of the note in 
Confederate money. 

The register, under the order of reference, made the an- 
omalous report that he had ascertained that the defeud- 
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ants had contracted to pay for the lots $16,500 ; that they 
had paid thereon $13,000, leaving due $3,500. But in 
what sort of money or chattels, the report does not inform 
us. He then reports that he finds the value of the prop- 
erty sold to be $4,000 in October, 1864, and is again silent 
as to the kind of money. Using his own figures, and 
taking the report on the basis of dollars, the defendants 
have paid for the property three times over, if the value, as 
ascertained by the register and court, is to be the guide of 
decision in this case. He then proceeds and charges the 
appellants with 35-165 of $4,000—being $348.48, and in- 
terest since lst April, 1865, $186,63—3$1,034.11. This was 
a report and confirmation by the court, which it would 
be hard to reconcile with any known rules of adjusting 
claims between parties. 

For these reasons, and many others that might be urged, 
this cause should be reversed, and the chancellor required 
to order the master to report the value of the Confederate 
treasury-notes, at the maturity of complainant’s note, and 
the interest on such value at such maturity — Kirtland v. 
Molton, supra. 








E. 8. DarGan, contra.—The language of the ordinance of 
25th September, 1865, Revised Code, page 59, shows upon 
its face the propriety of the decree. A different one would 
be repugnant, not only to the ordinance itself, but also to 
common justice and common sense. 

It is indeed doubtful if the parties agreed for the pay- 
ment of Confederate money at all, unless it was paid be- 
fore the first of May, 1865. If they did not, the decree 
was injurious to Easton, not to appellants. But, supposing 
that Confederate money was contracted for, the decree is 
free from error. 


B. F. SAFFOLD, J.—On the 20th of October, 1864, the 
appellants purchased from the appellee certain lots of land 
in the city of Mobile, and gave him five promissory notes 
therefor, the payment of which they secured by a mort- 
gage on the lots. In the mortgage it was stipulated that 
these notes might be paid at any time before the maturity 
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of the last one, in Confederate treasury-notes. All of the 
notes were paid within the time specified, except the last 
one, which was for $3,500, due on the Ist of April, 1865. 
The appellee having filed a bill to foreclose his mortgage, 
the chancellor, in his decree of reference, directed the reg- 
ister to ascertain the amount due on the mortgage, by ob- 
taining a sum which should bear the same proportion to 
the value of the property at the date of the sale, as the 
nominal sum then due bore to the nominal sum agreed to 
be paid. This ruling is assigned as error. 

The proof of the value of the premises, though conflict- 
ing to some extent, sustains the report of the register, and 
unless there is error in the basis of adjustment propounded 
by the chancellor, the decree must be affirmed. 

The determination of this question involves the validity 
and construction of the third section of an ordinance 
adopted by the State convention of 1865, on the 28th of 
September of that year, known as ordinance 26. The sec- 
tion enacts that “ In all suits upon contracts, made between 
the 1st of September, 1861, and the Ist of May, 1865, pa- 
rol evidence shall be admissible to prove what was the con- 
sideration thereof, and whether or not the parties thereto 
understood or agreed that the same should be discharged 
by a payment in Confederate currency, or treasury-notes ; 
and if so, or if it appears so from the contract, then to 
show what was the real or true value of the consideration 
of the said contract, and what amount the plaintiff is le- 
gally, justly, and equitably entitled to receive, according to 
the contract, by the judgment of said court.” 

It is manifest that this law seeks to establish a rule of 
evidence respecting certain past transactions. If it does 
no more than this, it cannot be said to impair the obliga- 
tion of contracts. Laws which change the rules of evi- 
dence, relate to the remedy only ; and while such laws may, 
on general principles, be applied to existing causes of ac- 
tion, it is plain that they are not precluded from such ap- 
plication by the constitutional provision which we are con- 
sidering.—Cooley’s Const. Limitations, p. 288. 

The contract between these parties was the exchange of 
land for a sum of money. The vendor having complied 
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with his part of it, the obligation of the contract on the 
vendees was to do what they promised. The notes and 
mortgage are proofs of what they undertook to do. These 
do not show that the debtors were to pay in specie, or its 
equivalent, the nominal amount of dollars expressed. On 
the contrary, the mortgage says, that at any time before 
the last payment became due, all of the notes might be 
paidin Confederate currency. It cannot be concluded that 
a person would seriously contract in 1864 to sell property 
for sixteen thousand dollars in gold or in Confederate cur- 
rency, at the option of the purchaser. It appears, there- 
fore, from the contract, that the obligation was not to pay 
in specie or its equivalent. But if it did not, and proof 
aliunde was needed for this purpose, it might be supplied 
under the ordinance without constitutional objection.—See 
authorities above quoted. 

That the written agreement did not express the obligation 
of the parties being proven, the inquiry arises, what was 
the obligation; and this involves the value of the consid- 
eration. 

The appellants contend that a contract to pay in Con- 
federate currency, is equivalent to a contract to pay in 
chattels. Chattels are things recognized by law as prop- 
erty. Our laws do not so recognize Confederate currency. 
The Confederate laws represented it as money, and “ money 
hath been accounted not to be goods or chattels.” —Jacobs’ 
Law Dictionary. 

It may with more propriety be said of such an agree- 
ment, that no kind of currency was contracted for, other 
than such as might be in use when payment was made, and 
no price was fixed other than the value of the thing sold. 

In 1781 the legislature of Virginia passed a law substan- 
tially in the terms of the section of the ordinance we are 
required to construe, and intended to meet a similar exi- 
gency. The second section of the Virginia law enacted 
that, “all debts and contracts entered into or made in the 
current money of this State or the United States, except- 
ing, at all times, contracts entered into for gold and silver 
coin, tobacco, or any other specific property, between the 
[st day of January, 1777, and the 1st day of January, 1782, 
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now remaining due and unfulfilled, or which may become 
due at any future day or days, for the payment of any sum 
or sums of money, shall be liquidated, settled and adjusted 
agreeably to a scale of depreciation hereinafter mentioned 
and contained; that is to say, by reducing the amount of 
all such debts and contracts to the true value in specie, at 
the days or times the same were incurred or entered into, 
and upon payment of said value so found, in specie or 
other money equivalent thereto, the debtors or contractors 
shall be forever discharged of and from the said debts or 
contracts, any law, custom or usage to the contrary in any- 
wise notwithstanding.” ‘The fifth section enacted, “That 
where a suit shall be brought for the recovery of a debt, 
and it shall appear that the value thereof hath been ten- 
dered and refused; or where it shall appear that the non- 
payment thereof hath been owing to the creditor ; or where 
other circumstances arise which, in the opinion of the 
court before whom the cause is brought to issue, would 
render a determination agreeable to the above table unjust ; 
in either case, it shall and may be lawful for the court to 
award such judgment as to them shall appear just and 
equitable.” 

Chief-Justice Marshall, in the lucid and conclusive inter- 
pretation of this act, in the case of Faw v. Marsteller, which 
his great knowledge of the law, and accurate perception of 
justice so eminently qualified him to give, says: “ The act 
is applied directly to the date of the contract, and the mo- 
tive for making it was, that contracts eutered into during 
the circulation of paper money, ought in justice to be dis- 
charged by a sum differing in intrinsic value from the nom- 
inal sum mentioned in the contract, and that when the legis- 
lature removed the delusive standard, by which the value 
of the thing acquired had been measured, they ought to 
provide that justice should be done to the parties.” He 
says further: “In enquiring what ‘judgment will be just 
and equitable,’ the court can perceive no other guide by 
which its opinion ought, in this case, to be regulated, but 
the real value of the property at the time it was sold.” “The 
value at the date of the contract must be the sum which in 
equity and justice the lessee ought to pay. In finding this 
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value, however, the jury ought not to be governed by the 
particular difficulty of obtaining gold and silver coin at the 
time, but their conduct ought to be regulated by the real 
value of the property, if a solid equivalent for specie had 
been made receivable in lieu thereof.” The decree of the 
court directed an issue to be tried in order to ascertain 
what was the actual annual value in specie, or in other 
money equivalent thereto, of the property at the date of the 
sale.—aw v. Marsteller, 2 Cranch, 10. 

The appellants further insist, that the latter part of the 
section of the ordinance under consideration, impairs the 
obligation of the contract in authorizing the court to de- 
termine the value of the consideration when it had already 
been fixed by the contract of the parties. The above cited 
case is not an authority on the constitutional question, as 
the law therein construed was anterior to the federal con- 
stitution. The objection can not be maintained. If the 
contract itself, as it does in this case, or if parol testimony, 
which is shown by authorities may be allowed, manifests 
that the parties did not determine the value of the consid- 
eration by any standard recognized by law, the basis of the 
objection is removed. 

I apprehend that the law of the contract would have 
been the same without the ordinance, under the doctrine of 
usage, and perhaps of the lex loci. Evidence of usage or 
custom is received for the purpose of ascertaining the sense 
and understanding of parties by their contracts, which are 
made with reference to such usage or custom.—fenner v. 
Bank of Columbia, 9 Wheaton, 581. 

For the purpose of argument, we may assert that at the 
time this contract was made, the usage of the people of Ala- 
bama, in temporary contracts at least, was to contract in 
view of payment in Confederate currency. The term 
“dollar,” at that time in this State, was more commonly 
used to designate Confederate currency, than specie or 
United States treasury-notes. If this be so, the third sec- 
tion of the ordinance does not even change the rule of law 
which precludes the admission of parol evidence to con- 
tradict or substantially vary the legal import of a written 
instrument. 








i 
} 
a 
4] 
i 
} 
1 
V 
H 





554 FORTY-THIRD ALABAMA. 


Herbert & Gessler v. Easton. 


In Kirtland v. Molton, (41 Ala. 548,) this court held that 
the first clause of this section simply changes a rule of ev- 
idence, but that the residue, in its obvious meaning of 
making the value of the consideration the measure of the 
recovery to which the plaintiff is legally, justly and equita- 
bly entitled, does violate the obligation of the contract. 

Mr. Justice Judge, in response to an application for a 
rehearing in that case, sums up the essence of that decision 
in a few expressive words. He says: “A contract which 
may be discharged by a payment in Confederate currency, 
is not one payable in money, with a condition that it may 
be discharged either in money or in Confederate currency.” 
The court evidently regarded the Confederate currency as 
property, as uncurrent money. In this is the difference of 
opinion between them and us. We can not so esteem it. 
No law recognizes it as either. We can not deny that it 
had value during the war. We must also recognize that it 
was not the intention of the parties to a contract which 
might be discharged by a payment of this currency, that 
if it became valueless by the triumph of the United States, 
the contract was on that account to become void. There 
was in the minds of every one a general impression that a 
quantum valebat or quantum meruit, somehow to be ascer- 
tained, wasto be paid. We think this is the legal effect of 
such a contract, and perhaps we may say it was an implied 
agreement of the parties. 

We do not propose to disturb the former decisions of 
this court, that, where payment is to be made in any spe- 
cific property, the measure of damages is the value of the 
property at the maturity of the obligation. 

The agreement of the parties has become impossible of 
execution. The delusive standard by which the value of 
the thing acquired had been measured has vanished, and 
the value of the property, at the time it was sold, is the 
guide to the “just and equitable” judgment. We believe 
that such would have been the law without the ordinance, 
and that the ordinance does not impair the obligation of 
contracts. 

The judgment is affirmed. 
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RUSHTON vs. MARTIN. 


[APPLICATION TO JUDGE OF PROBATE TO ERECT A DAM FOR A PUBLIC GRIST 


MILL, TO GRIND FOR TOLL, ] 


Application to probate judge under provisions of chapter ITI, page 503 of 
Revised Code ; return of sheriff, when will be sufficient —In a proceeding 
in the probate court, under chapter III, page 503 of the Revised Code, 
to obtain permission to build a dam, for the purpose of erecting a grist 
mill, to grind for toll, if the return of the sheriff shows that the jury of 
inquest were sworn and charged by him, as required by section 2490 of 
Revised Code, that will be sufficient, although the inquest itself merely 
states that the jury were duly sworn and charged by the sheriff, without 
saying more, 


2. Same, on contest of, judge of probate, duty of ; finding of jury of in- 


quest, not conclusive upon.—When there is a contest in such case, if the 
jury of inquest find the health of the neighborhood will probably be 
endangered, such finding is not conclusive upon the judge of probate ; 
he must hear all that can be said by both parties, and grant, or refuse, 
the application, as the right of the case may appear. 


. Same ; inquest, when it may be presumed that a material word in, was 


omitted by mistake, or in some way left out, inmaking up the transcript.—If 
the inquest, where it speaks of the health of the neighborhood, says : 
‘«The health of the neighborhood will probably be endangered,” yet, if 
in reading the whole inquest in connection, itseems doubtful whether 
the jury intend to find ‘‘ the health of the neighborhood would not 
probably be endangered,” it may be presumed that the word not was 
omitted in writing out the inquest, or was in some way left out in mak- 
ing up the transcript. 


. Same; bill of exceptions, when necessary.—If the appellant desires to 


review the decree, in such a case on the merits, if the evidence is not 
set out in the decree, he should except to the decree, and set out the 
evidence in a bill of exceptions, otherwise the appellate court will pre- 
sume the evidence was suflicient to warrant the decree. 


APppEAL from the Probate Court of Crenshaw. 
Tried. before the Hon. G. W. THacarp. 


THIS was a proceeding under chapter III, title 6, part 1, 


503 Revised Code, to obtain permission to erect a dam, for 
the purpose of erecting a public grist mill, to grind for toll. 
The facts of the case, and the errors assigned, are set out 
in the opinion. 
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JoHN A. Minnis, for appellant.—Insisted, 1. That it is 
not sufficient for the inquest to show the jury were duly 
sworn, but it must affirmatively show what they were 
sworn and charged to try.—Owen v. Jordan, 27 Ala. 608. 

2. The jury of inquest finding this mill dam would pro- 
bably endanger the health of the neighborhood, we insist, 
under sections 2190 and 2495, the application for the mill 
dam must be rejected. In section 2490 of the Code, if “it 
appear to such judge from the inquest, or from other evi- 
dence, &c.” Now, it does appear from the inquest, that 
the health of the neighborhood will be probably endanger- 
ed. But this section further provides, that if it appear “to 
the judge from other evidence, &c.,” the mill dam shall not 
be established. So that the finding or inquest of the jury 
is not conclusive in favor of the mill dam, and not being in 
favor, it is supposed the judge in this case held it was not 
conclusive against it in this. We insist he most clearly 
erred ; that the true construction of this section, and the 
meaning of the legislature is, that in favor of the health of 
the country, before a mill dam can be established, a jury 
must find that it will not probably endanger the health of 
the neighborhood, and the probate judge must concur and 
agree to the correctness of this finding. 

The language of the inquest is somewhat confused, but 
upon close examination it will be seen it shows what is 
certainly the fact, and not controverted by the order of the 
court establishing the mill dam, that the jury found it 
would probably endanger the health of the neighborhood. 
If there is any uncertainty about the finding, then it should 
be quashed. 


Watts & Troy, contra.—l. The petition filed by Rushton, 
sets forth with distinctness every fact required by the stat- 
ute.—See sections 2482, 2484, Code ; Petition on page 3 of 
the Record. 

2. As to the first assignment of error, we say: that the 
inquest of the jury need not show the matters alleged as 
error. The return of the sheriff does show that the jury 
were sworn in the terms of the law.—See sections 2490 and 
2492 of the Revised Code; see the return of the sheriff on 
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page 4 of the Record. And this return of the sheriff fur- 
ther shows that he charged them as required by section 
2490 of the Code. The law does not require the inquest 
of the jury to show that they were sworn, or that they 
were charged. But the return of the sheriff on the writ 
ought to, and it does show fully the oath administered, and 
the charge he gave to the jury. And both of these acts of 
the sheriff strictly conform to the requirements of the 
statute. 

3. The second assignment of error is not well taken ; the 
inquest of the jury is not confused, or uncertain. It is a 
distinct response to every requirement of the law. 

4, As to the third assignment of error. We think it is 
plain, when we look at the inquest of the jury, that they 
have certified that the health of the neighborhood will (not) 
probably be endangered. The word “ nor” which immedi- 
ately follows in connection with the contest, shows that the 
word “ not” has been left out by mistake, probably in copy- 
ing the record. But this makes no material defference, for 
the action of the judge in establishing, or refusing to es- 
tablish the mill and dam, does not, under the law, depend 
exclusively on the inquest ofthe jury. Section 2495 declares 
that “if it appear to such judge from the inquest, or from 
any other evidence,” &c. If the results from the inquest, 
or from any other evidence, are not likely to ensue, the 
application must be granted. Now, what evidence the 
judge had before him in the contest, appears alone in the 
judgment entry.—See it on pages 1 and 2 of the Record. 
It clearly appears from the evidence thus set forth, that the 
decision of the judge was correct. 

5. There was no exception taken to the decision of the 
judge. This court will not undertake to revise the action 
of the judge of probate on a mere question of fact, unless 
there is a bill of exceptions setting forth the facts, and 
unless it is made clear that the decision was manifestly 
wrong.—Lorrester v. Forrester’s Adm’r, 40 Ala. 560, and 
numerous cases cited in Shep. Dig., on page 567 ; see, also, 
78, and Phillips v. Phillips, 39 Ala. 

Where there is no bill of exceptions, the decisions of a 
probate judge on facts will be held correct by the supreme 
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court.—See Morgan v. Morgan, 35 Ala. 303; Taylor v. Mc- 
Elrath, 35 Ala. 330. 








PECK, C. J.—This case originated in the probate court 
of Crenshaw county, and was a proceeding in that court, 
under chapter 3d, page 503 of the Revised Code of Ala- 
bama, instituted by the appellee, to obtain permission to 
erect a dam across “ Capp’s Mill Creek,” a water-course in 
that county, not navigable, for the purpose of building a 
water grist mill to grind for toll. 

The petition states that the applicant was the owner of 
the land on both sides of the stream, and, consequently, 
the proceeding, in the first instance, was ex parte, no notice 
being necessary to be given to anybody. 

Upon the filing of the petition a writ of inquiry was 
issued to the sheriff, by the judge of probate, as required 
by section 2486 of the Code. 

This writ was executed and returned by the sheriff, by 
which it appeared that a small part of the land of appel- 
lant, Martin, would be overflowed by the erection of the 
dam, and the jury assessed his damages at the sum of fifty 
dollars. Thereupon, a summons was issued to him to ap- 
pear before the said judge, on a day named in said sum- 
mons, to show cause why applicant should not lave per- 
mission to erect his dam. 

Under this summons the appellant appeared, and was 
made a party to the proceedings, in pursuance of section 
2502 of the Code. A final hearing was had, and the pro- 
bate judge decreed in favor of the appellee, and granted 
him permission to erect his dam. From this decree the 
appellant appeals to this court, and assigns the following 
errors, to-wit: “1. The inquest of the jury does not aftirm- 
atively show what the jury was sworn or charged by the 
sheriff to try, but simply that they were duly sworn. 

“2. The inquest of the jury, in their finding, is so con- 
fused and uncertain, that the court should not have acted 
on it. 

“3. The inquest of the jury finds, that the mill dam will 
probably injure the neighborhood, and notwithstanding 
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this finding of the jury, the probate court established the 
mill dam.” 

There is nothing in the first assignment of error. By 
looking at the inquest of the jury, it will be seen that it 
states, the jury were duly sworn by the sheriff, and charged 
by him, as required by law, before they proceeded to act. 
This, perhaps, would be held to be sufficient, if there was 
nothing else in the transcript on the subject, but the sheriff’s 
return on the writ of venire, shows that the jury were 
sworn and charged by him, in strict conformity with the 
requirements of the law. 

As to the second assignment, we think the inquest of the 
jury sufficiently clear and certain to authorize the court to 
proceed and act upon it ; indeed, the only defect we have 
been able to discover in the inquest, is the omission of the 
word not, where it speaks of the health of the neighborhood, 
which, we are satisfied, was occasioned by a mere mistake 
in writing out the inquest, or in making up the transcript ; 
otherwise, the inquest is full and complete, strictly comply- 
ing with the law on this subject. 

In arguing the third assignment of error, the appellant’s 
counsel treats the inquest of the jury, as showing that the 
health of the neighborhood would probably be endangered 
by erecting the dam, and that where that appears from the 
inquest of the jury, the application should be denied. 

We think the counsel is mistaken in supposing the in- 
quest, all taken together, finds that the health of the 
neighborhood will probably be endangered by the erection 
of the dam. It seems to us, in reading the whole inquest 
in connection, that the jury intended to find, and did, in 
fact, find, that the health of the neighborhood would not 
probably be endangered, and that the word not was omitted 
in the inquest by mistake, or was left out in the same way, 
in making up the transcript. But whether this be so or 
not, it will not affect the opinion of the court, in the con- 
dition in which we find the transcript in this case. 

The appellant’s counsel insists that if the inquest finds 
that the health of the neighborhood will be endangered, the 
court must refuse the application. However this may be 
where there is no contest, we hold, when there is a contest, 
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the inquest does not conclude the court, either in granting 
or denying the application. 

Where there is a contest, section 2495 of the Code says: 
If it appear to the judge from the inquest, or from any 
other evidence, that the residence of any owner, or the out- 
houses, enclosures, garden, or orchard, immediately belong- 
ing thereto, will probably be overflowed, or that the health 
of the neighborhood will probably be endangered, or any 
other mill or water-works probably overflowed, the judge 
must not grant the application ; but if such results are not 
likely to ensue, the application must be granted. The de- 
cree of the judge states, that on the trial many witnesses 
were examined, and that it appeared to his satisfaction, 
that none of these results would ensue, and, particularly, 
that the health of the neighborhood would not probably 
be endangered ; ‘therefore, the application was granted. 
We can not review this decree on the merits, for the reason 
that the evidence does not appear in the transcript. 

If the appellant desired to have the said decre« reviewed 
in this court, on the merits, he should have objected to the 
decree, and set out the evidence in a bill of exceptions , 
but as this was not done, we are bound to hold the evidence 
before the judge was sufficient to warrant the decree.— 
Forrester v. Forrester, 40 Ala.i557 ; Morgan's Adm’r v. Mor- 
gan’s Distributees, 35 Ala. 303. 

We are unable to discover any available error in the 
proceedings or decree of the court below. 

Let the decree be affirmed, at the costs of the appellant. 
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GUTHRIE er at. vs. QUINN. 


[BILL IN EQUITY TO FORECLOSE MORTGAGE, «C.J 


1. Estoppel; what will work.—If Q. is about to sell his horse to G., and 
while the negotiation is pending, he goes to L. and informs him about 
the trade, and asks his advice, and L. tells him that G. is cultivating a 
crop of corn and cotton on his lands, and that he is entitled to one- 
half of such crop, and if he trades it is all right, and advises Q. to 
retain alien on the horse, and then Q. goes back to G. and sells his 
horse to him on credit, and takes his note for the price of such horse, 
and a mortgage on the horse and on G.’s crop, to secure the payment 
of the note, and the mortgage is properly recorded, L., if he does not 
at the time he is consulted as aforesaid, disclose to Q. his claim upon 
the crop of G,, will not be permitted afterwards to come in with his 
claim on said crop and defeat the claim of Q. under his mortgage ; he 
is estopped. 

2. Mortgage; such as in this case, may be enforced in equity.—Such a mort- 
gage may be enforced and foreclosed in equity, on a bill filed by Q. 
against G, and L. 

3. Same; weight of evidence.—In such a suit, if L.’s answer is put in 
without oath, and supported by his own deposition, it may be over- 
turned by the depositions of Q. and one other witness, In such a case 
the answer of L. is entitled to no more weight as evidence than the 
bill. 


AprpkAL from the Chancery Court of Montgomery. 
Heard before the Hon. A. C. FELDER. 


The opinion contains all the material facts of the case. 


Waker, Murpny & Winter, for appellants——1. The 
court erred in rendering the decree for the complainant, 
because the bill contains no equity. The complainant's 
debt is strictly legal. He has no right, independent of 
statutory authority, to come into equity, unless he stands as 
a creditor with a lien, or having exhausted his remedy at 
law. See the authorities collected.—Shepherd’s Digest, 
236 ; Reavis’ Digest, 251. 

The equity of the bill can not be maintained on the au- 
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thority of § 3406 or 3408, because the case is neither upon 
an equitable demand, nor to subject equitable effects. But 
it is plainly not maintainable upon the last of those sec- 
tions, because the attachment is not issued either against 
equitable effects, or a debt or pecuniary demand.—Smith 
v. Moore, 36 Ala. 76; McKenzie v. Bentley, 80 Ala. 137. 

2. The only other ground of equity which can be pre- 
tended is, that it is a proceeding to foreclose a mortgage. 
It is shown by the answer and the evidence, that the de- 
fendant, Lewis, had a claim on the cotton superior to, and 
older than that of the complainauts, for the following rea- 
sons: 1. The relation cf partners existed between Lewis 
and Guthrie, and in that relation the debt was contracted 
to defendant, and partnership liabilities have a right of 
satisfaction out of partnership assets prior to an individual 
creditor. The defendant, Lewis, had an older mortgage 
than that of defendant. 

The appellee’s counsel seeks to avoid the force of the 
past, that Lewis had the older and better title, by invoking 
the doctrine of estoppel en puis. The precise averment of 
the complainants’ bill found in the third paragraph is, that 
Lewis, when consulted by Quinn about the sale of a horse 
to Guthrie, said, “that Guthrie would be entitled to half 
the crop he was making, and it would be all right, but he 
advised orator to retain a lien on the horse.” The evi- 
dence contains something more, but the complainant must 
recover it, if at all, on bis allegations. 

Now, so much of this statement as asserts that Guthrie 
would be entitled to half the crop he was making, was 
strictly true. He was, in fact, entitled to it, notwithstand- 
ing it was liable for advances made to him, just as the 
owner of a tract of land is entitled to it, notwithstanding 
there may be a judgment against him. If it be said that 
Lewis ought to have disclosed his lien, the reply is, that 
there is nothing in the Dill charging an estoppel by 
silence—that is, by a failure to speak when he ought to 
have spoken. 

The statement that it would be all right, was obviously 
but an opinion. It is only the expression of the speaker's 
opinion, from what he knew, that the debt, if contracted by 
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the sale of the horse, would be paid. But the opinion 
was evidently expressed with some doubt, as is shown in 
his recommendation that a lien on the horse should be 
taken. 

The statement was in a mere casual conversation ; it was 
not made to influence the complainant. It was given only 
in response to a request for information, and cannot 
amount to an estoppel. This will be made clear by an 
examination of the following authorities: Otis v. Sill, 
8 Barbour, 8. C. R. (N. Y.) 102; Carpenter v. Stillwell, 12 
Barb. S. C. R. 128; Ldmonson v. Montague, 44 Ala. 370; 
Maury v. Coleman, 24 Ala. 331; Jelks v. McRae, 25 Ala. 
440; Smith v. Mundy, 18 Ala. 128; Maury v. Coleman, 24 
Ala. 381. 

The supreme court of this State has gone to the utmost 
verge of the law in upholding estoppels, but it is submitted 
that no court has gone as far as the court is asked to go in 
this case. The extreme case of Lanier v. Hill, 25 Ala. 554 
will not sustaia the estoppel in this case. There the maker 
of a note promised to pay it, if purchased, and made the 
promise for the purpose of inducing the purchase. 


SronE, Cropton & CLANTON, contra.—Appellee, C. H. 
Quinn, makes the following points : 

1. The main point of the bill is, that Lewis, when ap- 
pealed to by Quinn, stated that Guthrie would be entitled 
to half the crop, and did not disclose to him, Quinn, any 
claims, lien, or equities which he, Lewis, had in, on, or to 
the half crop belonging to Guthrie; and relying on this 
representation, without any knowledge to the contrary, 
Quinn parted with his property to Guthrie, taking a lien 
on Guthrie’s half interest in the crop. This averment to 
the bill is proved in every particular, by the testimony of 
Quinn and Caldwell; and the only contradictory proof is 
the deposition of D. H. Lewis. Sworn answer from Lewis 
had been dispensed with, and this presents the familiar 
case of two witnesses on one side, whose testimony is clear 
and full, and only one on the other. Moreover, Lewis’ 
testimony is very unsatisfactory. The case made by the 
bill, is fully sustained by the proof. 
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2. The facts being fully proved, defendant, Lewis, by his 
declarations to Quinn—declarations which Quinn acted 
on—estopped himself from asserting his own claim or 
right to the property, to the extent of Quinn’s claim. The 
chancellor followed the exact rule of the law.—<Stone v. 
Britton, 22 Ala. 543, and authorities cited by the court and 
by counsel. 

3. We need not stop to inquire whether Lewis and 
Guthrie were partners. That does not vary the case. 
Even if Lewis owned the whole title, and Guthrie none, 
the answer of Lewis, when appealed to by Quinn, estops 
him from setting up such title against Quinn, who ac- 
quired his right on the strength of what Lewis said, and 
in utter ignorance that what Lewis said was untrue- 
Quinn parted with his property, relying on the truth of 
Lewis’ statement, and this makes the estoppel complete.— 
McCravey v. Remson, 19 Ala. 430; Dezell v. Odell, 3 Hill, 
(N. Y.) 215 ; Goslin v. Bivine, 7 Bing. 339; State v. Adams, 
21 Ala. 534. 

4, Quinn, by taking the mortgage or lien, became a bona 
fide purchaser. He parted with his property at the time, 
and on the faith of the security.— Wells v. Morrow, 38 Ala. 
p- 129, and authorities cited. 











PETERS, J.—The record in this case shows that the 
defendant in error, said Quinn, on the 16th day of Novem- 
ber, 1867, filed his bill in the chancery court of Mont- 
gomery county, Alabama, against R. M. Guthrie, Dixon H. 
Lewis, and Lehman, Durr & Co., in which he alleges, that 
said Guthrie, on the 21st day of August, 1867, purchased 
a horse of him for the sum of one hundred and ninety-five 
dollars, to be paid on or before the Ist day of November, 
then next following ; that in order to secure the payment 
of said sum of money, said Guthrie gave him a mortgage 
or lien on said horse, and his growing crop; that this 
mortgage was duly executed and recorded as required by 
law; that at the time said horse was sold as aforesaid, 
and before the trade was consummated, appellee had an 
interview with said Lewis in regard to said trade, and that 
he then informed said Lewis of the proposed sale of said 
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horse to said Guthrie, when said Lewis stated that 
“Guthrie would be entitled to half the crop he was 
making, and it would be all right,” but Lewis “ advised 
him to retain a lien on the horse ;” that at the time Lewis 
gave this advice, and made these declarations, he had full 
knowledge of the sale about to be made. The crop of 
Guthrie, above referred to, was growing on the lands of 
said Lewis, but he did not then inform Quinn that he, 
Lewis, had any claim to said crop or interest therein. In 
two or three weeks after the sale, Quinn gave Lewis actual 
notice of his mortgage on Guthrie’s crop. About three 
days before the filing of the bill, and after Guthrie had 
absconded and carried off the horse, Lewis, for the first 
time, informed appellee that he had a claim on Guthrie’s 
crop, which had been mortgaged to appellee, as aforesaid. 
The bill also charges that Guthrie had absconded and 
carried off the horse, so that he could not be traced or 
found, and that this had occurred within the six days next 
before the filing of the bill, and that appellee had no other 
means of collecting his debt, save by seizure of the half 
interest of said Guthrie in said crop, which consisted of 
cotton and corn, which were in the possession of said 
Lewis, and that said Lewis was insolvent ; that a part of 
said crop was ungathered in the field ; that a part of said 
crop had been ginned and packed, and that a part was un- 
ginned ; that as much as eleven bales had been ginned and 
packed, which were estimated at five hundred pounds 
each ; that Guthrie’s share thereof, would be about nine 
bales, and his share of the corn, about two hundred bush- 
els; that the eleven bales of cotton aforesaid, had been 
carried to the city of Montgomery, and stored in the ware- 
house of said Lehman, Durr & Co. Appellee also charges 
that said Lewis had, within two or three days before the 
filing of the bill in this case, caused an attachment, in his 
own favor, to be sued out against the estate of said Guth- 
rie, and had the same levied on the interest of said Guthrie 
in said crop; and that appellee had no means of securing 
the payment of his said debt, except by decree of the 
court of chancery enforcing his mortgage on said crop. 
The parties defendant were all brought into the court 
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below. Lewis alone answered the bill, and set up a claim 
against said Guthrie for a greater sum than the value of 
his interest in the crop; he claimed that he was a partner 
with Guthrie in making the crop, and had made him ad- 
vances for the purposes of making the crop, as such part- 
ner, to the amount of five or six hundred dollars, and that 
he was entitled to a lien on said crop until these advances 
were repaid. He denied any notice or knowledge of the 
trade between Quinn and Guthrie about the horse, or of 





| the mortgage in favor of Quinn, except what is implied 
: from its record in the court of probate ; and denied that 
{ he had told Quinn, when the negotiation about the sale of 


the horse was going on, that Guthrie was entitled to one- 
| half the crop, and if he traded with him, it would be all 
right. He admits that said eleven bales of cotton were 
carried to Montgomery and stored in the warehouse of 
Stickney & Co., and that they had been sold by consent of 
himself and Quinn for $265.36, the one-half of which was 
the interest of said Guthrie therein. ‘These funds were left 
in the keeping of Glaze & Raleigh, by consent, to abide 
the decision of this case. He also admits that there was 
some other cotton of said crop, which had been sold by 
consent, and that the proceeds were in the hands of the 
sheriff of Montgomery county, subject to the determination 
of this suit. Lewis also demurs to the bill for want of 
equity. Lewis, and Lehman, Durr & Co., were required 
to answer the bill, without oath; and Lewis’ answer is 
made without oath. The cause was heard before the chan- 
cellor on the bill, exhibits, and depositions of Quinn and 
Caldwell, on the part of complainant, and on the answer 
and deposition of Lewis, on the part of the defendants. 
The chancellor decreed that Guthrie pay the complain- 
ant $211.60 and costs; and that this amount be paid out 
of the proceeds of the cotton and other crops seized in 
this cause, and sold by consent, and that after the payment 
of the costs and amount of this decree, with interest from 
the date of the report, the balance be paid to said Lew's. 
And in case the proceeds of said crop fall short of paying 
appellee’s demand and costs, then, that said Lewis pay the 
balance of the costs so remaining unpaid, out of his share 
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of the proceeds of said crop; and in default thereof, that 
execution issue. And the execution of the decree was 
suspended until appellee gave the bond required by § 3401 
of the Revised Code ; and the register was ordered to give 
the notice required by § 3397 of said Code. 

There can be no doubt as to the complainant’s equity in 
this case. ‘There is no doctrine of equity more familiar 
than the right of a mortgagee to go into chancery to enforce 
the foreclosure of his mortgage, or his lien, in the nature 
of a mortgage. The surprise would be, that it is doubted 
rather than that it does not exist.—2 Story Eq. Ch. XX VII, 
ubique ; Lib. § 506, et seq. ; Ross v. Ross, 21 Ala. 322; Ala- 
bama Life Insurance and Trust Co. v. Pettway, 24 Ala. 544; 
Cullum v. Br. Bk. Mobile, 23° Ala. 797; Boyd v. Beck, 29 
Ala. 703. Then the demurrer in this case was without 
sufficient grounds, and properly overruled. 

The answer of the defendant, Lewis, in the court below, 
is put in without oath. This takes from it the force that it 
would otherwise have been entitled to, as evidence in the 
cause, on behalf of the defendant. In such case it merely 
puts the cause at issue, and is of no more weight as evi- 
dence than the bill—Rev. Code, § 3328; Lainey v. Rainey, 
85 Ala. 282. Then it did not require the testimony of two 
witnesses to overturn the answer and deposition of Lewis. 
His denials are fully disproved by the depositions of Quinn 
and Caldwell. Quinn applied to him for advice when he 
was about to sell his horse to Guthrie, and Lewis cautioned 
him not to sell without retaining a lien on the horse, and 
informed him that Guthrie would be entitled to one-half 
the crop he was making on his (Lewis’) land, and that “it 
would be all right.” This language could not have been 
reasonably construed to mean less than that the crop would 
be liable to aid in paying for the horse. The language 
was addressed to Quinn. It could not be all right to him, 
if the cotton and corn that Guthrie was making on Lewis’ 
lands was not liable to the payment of the amount about 
to be contracted for the horse. Nothing less than this 
would make it all right with Quinn. If Lewis then had 
claims against Guthrie for which the crop was liable, it was 
his duty to have disclosed them. If he failed to do this, 
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he waived his right. This is the doctrine of this court as 
laid in down Steele v. Adams, 21 Ala. 534. And we do not feel 
that the testimony in this case authorizes us to depart from 
it. Lewis’ answer and deposition is overturned by the bill 
and the depositions of Quinn and Caldwell.—JdcCravey v. 
Remson, 19 Ala. 450; Wells v. Morrow, 38 Ala. 125; also, 
2 Dev. 179 ; 19 Wend. 557 ; 11 New Hamp. 201; 3 Barb. 
222; 6 John. Ch. R. i166 ; 1 Johu. Ch. 354. 

The decree in the court below is affirmed at the costs of 
the appellant, Lewis, in this court and the court below, and 
his securities on his appeal bond. 

















STATE, Ex REL, vs. ELY, Jupag, &c. 


[MANDAMUS TO COMPEL JUDGE OF PROBATE TO APPROVE BOND OF PERSON 
CLAIMING TO BE TAX COLLECTOR, ] 


1. Office; failure to do what, does not ipso facto racate.—The failure of an 
officer, required by law to give an official bond, to filean approved bond 
within the time prescribed by law, does not ipso facto vacate the office. 

2. Commissioners court; what has not jurisdiction of.—The commissioners 
court has no jurisdiction to declare the office of tax collector vacant. 

3. Same; what record of court of limited jurisdiction should show.--The 
record of a court of limited jurisdiction should contain every fact essen- 
tial to confer its jurisdiction. 

4. Mandamus ; when lies.—Mandamus is the proper remedy to compel the 
probate judge to approve a tax collector's bond. 


AppEAL from the City Court of Montgomery. 
Tried before the Hon. J. D. Cunnincuam. 


THIS was an application by the State, on the relation of 
William Falconer, to the city court of Montgomery, for a 
mandamus to compel the judge of probate of Montgomery 
county to receive and approve the official bond of relator 
as tax collector of Montgomery county. 

The following were the agreed facts : Falconer was elected 
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tax collector for Montgomery county at the general election 
in February, 1868, received a certificate of election from 
the president of the convention which assembled at Mont- 
gomery on the 5th day of November, 1867, and at the time 
of such election and receiving such certificate had been a 
resident citizen of said county of Montgomery continu- 
ously for more than five years, and was over fifty years of 
age, and is still a resident of said county. On the 15th of 
October, 1368, relator tendered to defendant, as judge of 
probate of Montgomery county, at his office, a bond, for 
him to recvive and approve, as the official bond of said Fal- 
coner, as the tax collector of said county, &e. Said bond 
was in every respect legal and sufiicient, as the official bond 
of said tax collector. Defendant refused to receive said 
bond or approve the same, because, he alleged, that relator 
had vacated his office as aforesaid by failing to give bond 
within the time prescribed by law, and the vacancy had 
been filled according to law. On the same ground defend- 
ant would refuse to receive any bond whatever which rela- 
tor might tender him,” «ce. 

The relator, in the petition, denies the existence of any 
vacancy, and avers that the oftice has never been vacated 
by any acts of his, or by operation of law. 

The defendant demurred to the petition— 

Ist. Because, upon the facts, relator has no right to the 
oftice of tax collector of the county of Montgomery at the 
time he tendered his bond. 

2d. Because mandamus is not the remedy. 

The other facts of the case will be found in the opinion. 

It was agreed that the case should be submitted to the 
court for decision, without the intervention of a jury. “The 
court dismissed the petition of relator, and taxed him with 
cost,” &c.; and it is now assigned as error, that the court 
below erred in dismissing the petition of relator. 


Rice, SempLte & Goipruwaire, for appellant.—1l. That 
mandamus is the proper remedy.— Tenn. & Coosa R. R. Co. 
v. Moore, 36 Ala. 871; Tarver v. Comm’rs Court, 17 Ala. 
527 ; People v. Brenan, 39 Bar. 587; People v. Rives, 27 Tl. 
R. 242. 
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2. The evidence shows that Falconer had not only the 
right to the office, but the office itself—Code, § 166. 

3. That the record of the declaration of vacancy is a 
nullity, not showing jurisdictional facts.—Sprowl v. Law- 
rence, 33 Ala. 674; Peck v. Holcomb, 3 Porter ; Nolett v. Kee- 
nan, 22 Ala. 484; Carky v. State, 6 Ala. R.; Thompson v. 
Comm'rs Court, 15 Ala. 1384; Rambo v. Wyatt, 29 Ala. R.; 
Tkelheimer v. Chapman, 35 Ala. R.; Stevenson v. O’ Hara, 
27 Ala. 362. 

4. The commissioners court could have no authority to 
declare the vacancy ; it could have been determined by the 
circuit court having a general jurisdiction. 

5. Upon implication the judge of probate should have 
declared the vacancy, rather than the commissioners court, 
or should have certified the failure to give bond to the com- 
missioners court.—Code, § 164. 

6. As to the court being held without authority of law. 
Wightman v. Karsner, 20 Ala. 446. The record shows the 
proceedings were held at a special term.—Revised Code, 
§ 839. 

This section authorizes such vacancies to be supplied as 
existed at the time the special term was called, which was 
the 15th of September. 

The object in giving the notice was, to operate on those 
who might be affected by the business for which the special 
term was called. 


Waker, Murray & Winter, contra.—l. The demurrer 
should have been sustained for the reasons following : 

1. It does not show that Falconer was qualified for the 
office, or could qualify.—Const. art. 15. 

2. Falconer was elected in February, 1868, and never 
offered to give bond till the 15th of October, 1868. The 
act of August Ist, 1868, (Pamph. Acts, pp. 8, 9,) required 
that the bond of the tax collector should be executed in 
sixty days, and required that the office should be declared 
vacated in default of the execution of the bond within the 
prescribed time. This period of sixty days had expired 
when the bond was tendered. The reply to this argument 
is, that by the act of 8th October, 1868, the period for giv- 
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ing the bond was extended to 30th October.—Pamphlet 
Acts, p. 218. ‘The application to give bond was made be- 
tween the Sth and 30th of October. 

During the interval between the 1st of October, (sixty 
days from the adoption of the act of 1st August,) and the 
15th October, 1868, the act of lst August, 1868, required 
that the office should be declared vacated. There was an 
interval of fifteen days during which it was a duty to de- 
clare the office vacated. It is to be presumed that this 
duty was discharged. Falconer’s petition for a mandamus 
can not be good, without an averment that the office was 
not declared vacant during the interval. 

It is often necessary to aver a negative, when it is not 
necessary ‘o prove it. It is insisted that the petition for a 
mandamus 1s insuflicient, without an averment that the 
office had not been declared vacant. 

It must be observed, that the act of 8th October, 1868, 
(p. 218,) extends the time for giving bond only in favor of 
tax collectors. If Falconer’s oftice had been vacated before 
8th Octobcr, 1868, he had ceased to be tax collector, and 
the law ex!ending the time of giving bond could not oper- 
ate in his !avor. 

If the petition fails to allege the facts necessary to enti- 
tle the relutor to relief, the judgment of the court below 
ought to be affirmed. This proceeding is analogous to a 
bill in chancery, and as relief is never granted in chancery 
when the bill is wanting, so relief should not be granted in 
this case unless the facts stated in the petition entitle the 
petitioner to relief. 

2. The office of Falconer was vacated for the following 
reasons: 

I. The act of August Ist, 1868, gives authority to declare 
the office vacant. 

Il. The act of October 8th, 1868, extends the time for 
giving bond to 30th October, 1868. 

III. Intermediately between the passage of the two acts, 
and after the expiration of sixty days from the passage of 
the former, the commissioners court declared the office va- 
cant, and appointed Stewart. 

IV. If the office was legally declared vacant, the act of 
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October 8th, 186., does not restore the incumbeney. The 
legislature did not design to give an office, or to take it 
away from any person. The language of the act is appli- 
cable to persons who were tax collectors at the time of its 
passage. If Falconer was not then tax collector, he is not 
within the act. 

V. The declaration of the commissioners court vacated 
the office. The act of 1st August, 1868, clearly refers the 
power to somebody to declare the vacancy. This was in- 
tended to be done at the end of sixty days, and not after a 
long judicial proceeding inter partes. The necessity of the 
case and the public good demanded an immediate ascer- 
tainment of the vacancy. The act falls to the ground, if 
the commissioners court had not power to fill the vacancy. 
The appointing power must ascertain the vacancy. The 
commissioners court was the appointing power. 

VI. No objection can be predicated of the failure to re- 
cite the jurisdictional fact. The court did not render a 
judgment; it simply declared a vacancy. It is the same 
sort of ascertainment as the governor or the president 
makes when a vacancy is filled. It is the same sort of as- 
certainment as is made in the case of Mott v. Warren, in 
12 Wheaton. The fact that the ascertainment is made by 
the court does not change its nature. The act of declaring 
takes its legal character from its nature, and not from the 
instrumentality through which it is effected. To take a 
recognizance in a criminal case is a ministerial act, whether 
done by your honor, or your clerk. The decisions in ref- 
erence to the recital of jurisdictional facts have nothing to 
do with the case. Under the same act, (August 1st, 1868,) 
the judge of the circuit court would have the power to de- 
clare in vacation a vacancy, and appoint a clerk. Would 
it be contended, that his declaration was void unless he 
went into court and made a statement of record of the 
cause of vacancy? If so, no vacancy could be filled ex- 
cept in term time. The same is true of appointments by 
the governor. 

VII. The declaration of vacancy is not void for want of 
notice to Falconer. The proceeding is not against Falconer. 
It is not designed to take an office away from him. Its 
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purpose is simply to declare a status as to office. If Falco- 
ner has any rights, he may assert them against Stewart.— 
1 Green]. Ev. §§ 544, 550; Thompson v. State, 29 Ala. 19. 
It is a question in which the public have a far greater in- 
terest than Falconer. The commonwealth must have a 
right to ascertain the status of an oftice in which the whole 
community is interested, without the delay of a long liti- 
gation. If not, the machinery of government must stop. 

VII. The case of Peck v. Holcombe, (3 Porter, 353,) con- 
tains some loose expressions as to judicial proceedings and 
judgments, but the point actually decided is conclusive in 
this case. The supreme court, in that case, obviously never 
once thought of resting upon jurisdictional facts. Such a 
thing is simply ridiculous. The declaration was not made by 
a court. There was no record. There could be no recital 
upon the record of a jurisdictional fact or anything else, 
for there was no record. 

3. Mandamus can only be granted where there is a clear 
right. To doubt is to be resolved.— Withers v. Posey, 36 
Ala. 260; Shepherd’s Digest, 696. 

4. Mandamus is not a proceeding to try the controversy 
between Stewart and Falconer. Quo warranto is the rem- 
edy of Falconer, and mandamus is not.— State v. Dunn, Mi- 
nor, 46; Tapping on Mandamus, 182, 27, 100, 166; Bonner 
v. State of Georgia, T Ga. 479. 

5. Stewart, by his election and acceptance of the office, 
is in office until the State claims a defeasance of forfeiture 
for his failure to qualify.—Sprow/ v. Lawrence, 33 Ala. 689. 
A quo warranto, therefore, is the remedy against him. 

6. Falconer is out of oftice until he sets aside the declar- 
ation of vacancy. The State has claimed his forfeiture. If 
he has rights, he must proceed directly against the declar- 
ation of vacancy. The country is not to be afilicted by 
having two officers at the same time.—Sprowl v. Lawrence, 
supra. 


B. F. SAFFOLD, J.—William Falconer was elected tax 
collector of Montgomery county, at the election for State 
and county officers, held on the 4th, 5th, 6th, 7th, and 8th 
of February, 1868. 
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The legislature passed an act, August Ist, 1568, giving 
to tax collectors, elected at that time, sixty days from the 
date of the act to file their official bonds, anc declaring 
that if, at the end of that time, the bond was not executed 
and approved, the office should be ceclared vacted.—Acts 
of 1868, p. 7. At the expiration of the sixty days, Faleo- 
ner had not filed his bond. On the 2d of Ociober, 1868, 
the commissioners court of Montgomery coun!) recorded 
the following order : “ November 18—Tax Colle ctor.—Or- 
dered that the office of tax collector be and the same is 
hereby declared vacant, and that the court do now proceed 
to fill the vacancy by appointment; whereupon George F. 
Stewart was appointed tax collector.” 

On the 8th of October, 1868, the legislature passed an 
act enacting that the tax collectors of the State shall have 
until the 30th day of October next, within which to make 
and file their official bonds.—Acts 1868, p. 218. On the 
15th of October, 1868, Falconer tendered to the probate 
judge a bond admitted to be sufficient in every respect, 
which he refused to approve and to file, on the ground that 
Falconer had vacated his office by failing to give bond 
within the time prescribed, and that the vacancy had been 
filled, according to law. 

Falconer then applied to the city court for a mandamus, 
to compel the probate judge to approve a sufficient bond. 
The refusal of the court to grant the writ is the error com- 
plained of. 

Section 164, Revised Code, provides that if any officer, 
required by law to give bond, fails to do so within the time 
prescribed, he vacates his office, and the officer in whose 
office such bond is required to be filed, is commanded at 
once to certify the failure to the appointing power, and the 
vacancy must be filled, as in other cases. This section, 
more stringent than the act of 1868, has received a most 
careful scrutiny and construction by this court, in the case 
of Sproul v. Lawrence, 33 Ala. 674. It is there decided, 
that an officer is invested with his title to an elective oftice 
by virtue of his election, and that the statute providing 
that on failure to file his bond within the given time, “he 
vacates his office,” operates as a defeasance, and not as a 
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condition precedent. An act of the legislature of 1854 
(Session Acts 1853-4, p. 102), which authorized sheriffs who 
had failed to give bond within the proper time, to do so at 
any time before the lst Monday in March, 1854, and pro- 
vided that if they gave such bond, they should not be sub- 
ject to a forfeiture of their offices, is cited as a legislative 
interpretation of the section. It is said that upon any other 
interpretation, the act of 1854 would be unconstitutional, 
because the legislature may waive a forfeiture, but cannot 
elect a sheriff. 

The statute of October 8th, 1868, is such a construction 
of that of August Ist, 1868, and of section 164. The mere 
failure of Falconer to file his bond, did not ipso facto work 
a forfeiture of his office. 

The commissioners court is one of special powers. It 
does not possess authority to declare a forfeiture of the 
office of tax collector, unless the jurisdiction has been con- 
ferred on it by statute. Section 167, Revised Code, re- 
quires notice of the failure of an officer to file his bond, to 
be given by the officer in whose oftice the bond is required 
to be filed, by, or during, the first two days of the session 
of the circuit court, held in the county in which the officer 
so failing resides, next after such failure, to the solicitor of 
the circuit to which such county belongs. For what pur- 
pose this notice is thus to be given, is not stated, but the in- 
ference is plain that it was to enable the solicitor to bring 
the matter before a court competent to declare the office 
vacant. There can be no other reason, because no penalty 
is imposed on an ofticer for failing to file his bond in the 
first instance. 

Even if the commissioners court had authority to de- 
clare the oftice vacant, the record shows no facts giving ju- 
risdiction. The simple judgment is stated. The record of 
a court of limited jurisdiction should contain every fact 
essential to confer the jurisdiction.— Commissioners, &e. of 

Talladega v. Thompson, 15 Ala. 134; Malet v. Kenan, 22 
Ala. 484. A declaration of the vacancy of an office, by a 
court competent to make the declaration, is a judicial 
act.—Peck v. Holcombe, 3 Porter, 320. 

Mandamus is the proper’ remedy. The nature of the 
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thing to be done determines the propriety or impropriety 
of issuing the writ.—Jarbury v. Madison, | Cranch, 170. 
The act to be performed was, in its nature, ministerial. 
The principle applies to judicial ofticers, who, though not 
answerable for errors of judgment, however plain the mis- 
take, are responsible for any injury which results from 
their failure to perform a ministerial duty cast pon them 
by law.— Tennessee d&& Coosa Rt. R. Co. v. Moore, 36 Ala. 
371; Ferguson v. Kinnard, 9 Clark & Finn. 279, 290. 
There is no other adequate legal remedy for the wrong 
complained of. 
The judgment is reversed and the cause remanded. 


Nore sy Reporter.—At a subsequent day o! the term, 
Walker, Murphy & Winter, for appellee, petitioned for re- 
hearing, on the ground that quo warranto is the remedy for 
appellant, and not mandamus; and in support tlicreof, filed 
the following argument : 

“Stewart was appointed tax collector, and accepted the 
office ; in fact, there is now an incumbent of the office. 
Stewart had a right to be heard. It was necessary that 
the proceeding should have been in such a shape that 
Stewart could be heard. Whenever there is a controversy 
between two persons as to the right to an oflice, a writ of 
quo warranto is the remedy, for in that proceeding, the 
conflicting claims can be adjusted. Unless Falconer was 
tax collector, he had no right to give bond. He had no 
right to have himself judicially declared tax collector, 
without affording the adverse party an opportunity to be 
heard. We refer the court to the following authorities : Tap- 
ping on Mandamus, pp. 231, 182, 67, 26, 27, 148, 100, 215, 
166; Bonner v. The State of Georgia, 7 Ga. 479. 

Before Falconer can have his bond approved, he must be 
tax collector ; therefore, his right to the office is a prelimi- 
nary question, and Stewart is interested in it.” 


The following response was made thereto : 


B. F. SAFFOLD, J.—A rehearing is asked by the ap- 
pellee, on the ground of error in the opinion, that a man- 
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damus is the proper remedy, instead of a quo warranto, 
against the present incumbent. 

It must be remembered that the application for a man- 
damus, in this case, is by one admitted to have been duly 
elected to the oflice of tax collector, seeking to compel the 
proper officer to approve his bond. If a writ of quo war- 
ranto should be issued against him, who is now performing 
the duties of tax collector, the result of the trial would not 
necessarily be decisive of the case under consideration. A 
mandamus might still be required to procure the approval 
of the appellant’s bond, though the issue of the other pro- 
ceeding should be against the incumbent. Besides, the 
mere approval of the bond of the appellant does not nec- 
essarily preclude the incumbent from testing his right to 
the office. 

In Tapping’s Mandamus we find the following authori- 
ties in support of the decision already made: Mandamus 
is not the proper process for ousting an usurper holding an 
office under an election prima facie good, or even doubt- 
ful, and not merely colorable.— Marg. p. 182. If a party 
has been ousted of an office, by the election of another 
person to that office, the election not being merely color- 
able, but prima facie bona fide, his remedy is not by man- 
dumus ; but if it be a mere colorable election, and clearly 
void, the court ought to, and will, grant the writ. There 
are, however, numerous cases in which the court has 
granted a mandamus, notwithstanding a remedy existed by 
quo warranto information.—Marg. p. 27. It seems, from 
these authorities, that a mandamus is often a concurrent 
remedy with quo warranto, and the proper remedy, when 
the election or appointment of the person holding the of- 
fice is clearly void. The commissioners court could only 
fill a vacancy ; they could not create one. Their declara- 
tion of a vacancy in the office of tax collector was void, 
and their appointment to the office was consequently void. 

The application for a rehearing is denied. 
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LOTT, Tax Cottector, vs. MOBILE TRADE CO. 


[BILL IN EQUITY TO ENJOIN COLLECTION OF TAX ON STEAM-BOATS, &C., 
UNDER ACTS OF 1866 AND 1867.] 


1. ‘* Duty on tonnage ;” what tax is not within meaning of the 3d part of 
section 10, article 1, of the constitution of the United States.—The tax to 
be assessed and collected by the 12th part of section two of the revenue 
law of this State, at the rate of one dollar per ton, of the registered 
tonnage of such steam-boats, &c., is not a “ duty tonnage,” within the 
meaning of said words, as used in the 3d part of section 10, article 1, of 
the constitution of the United States. 

2. Ordinance of convention, passed at Huntsville, on the 2d of August, 1819 ; 
what not in conflict with—Nor is that part of said revenue law in conflict 
with the ordinance of the convention of this State, passed at Hunts- 
ville, on the 2d day of August, in the year 1819, which declares “ that 
all navigable waters within this State, shall forever remain public high- 
ways, free to the citizens of this State, and of the United States, with- 
out any tax, duty, impost, or toll therefor, imposed by this State.” 


AppEaL from the Chancery Court of Mobile. 
Heard before the Hon. N. W. Cocker. 


THE bill in this case was filed on the 12th day of October, 
1867, by the Mobile Trade Company, a corporation existing 
under and by virtue of the laws of Alabama, against E. B. 
Lott, who was tax collector for Mobile ; and sought to en- 
join the collection of the State tax, “at the rate of one 
dollar per ton of the registered tonnage,’ &c., and the per 
cent. added for county and school purposes, assessed upon 
twelve steam-boats, the property of complainant, of the 
ageregate value of $123,000, under the act of February 
22d, 1856, and the act of February 19th, 1867. 

The bill alleges that each of said steam. boats is regularly 
enrolled in the custom-house of the United States, for the 
port and district of Mobile, and regularly licensed to engage 
in the coasting trade, under and in pursuance of the reve- 
nue laws of the United States, and all the taxes and 
charges imposed upon them by the United States law and 
customs, have been and are regularly paid and discharged ; 
that a part of complainant’s business has been, and is, the 
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running of said steam-boats upon the waters of the Ala- 
bama and Mobile Rivers, for the purpose of transporting 
passengers and freight ; that the tax attempted to be col- 
lected is, in fact, “a duty of tonnage ;” that the portion of 
said acts, under which defendant is seeking to collect said 
tax, is unconstitutional and void, and contrary to the act of 
congress for the admission of the State of Alabama into 
the Union, and also contrary to the ordinance of the State 
convention accepting said act of congress, and also con- 
trary to the constitution of the United States; and prays 
that defendant be perpetually enjoined from collecting said 
tax. |The ordinance, and portion of the acts referred to, 
appear in the opinion of the chief-justice. | 

The answer of defendant admits that he is about to col- 
lect said tax, under the acts referred to, which he avers to 
be constitutional and legal, and “ alleges that said tax is a 
mere tax upon the personal property of complainants, who 
are all residents and citizens of Alabama, in the county of 
Mobile; that they pay no other State or county taxes on 
said boats owned and used by them, nor are they charge- 
able, or assessed in any other way by the State of Alabama ; 
that all of their boats are used, and solely used, in the naviga- 
tion of the Alabama and Mobile rivers, between Wetumpka and 
the city of Mobile, entirely and wholly with the internal naviga- 
tion of the rivers of the State of Alabama, and not elsewhere.’ 
Defendant also demurred to the bill for want of equity. 
The answer was sworn to. 

The cause was submitted for decree on bill and answer, 
at the June term, 1868. The chancellor overruled the de- 
murrer, and perpetually enjoined the defendant from col- 
lecting said tax. 


Josuvua Morse, Attorney-General, and ALEx. McKinstry, 
for appellant. 
P. HaMItton, contra. 


[No briefs came into reporter’s hands. ] 


PECK, C. J.—It is insisted by the appellee, that the 
sections of the revenue laws, by which the tax is threatened 
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to be collected in this case, are in violation of the consti- 
tution and laws of the United States, and therefore null 
and void. 

1. That they are in violation of, and contrary to, the act 
of congress, entitled “An act to enable the people of Ala- 
bama territory to form a constitution and State govern- 
ment, and for the admission of such State into the Union 
on an equal footing with the original States,” approved 
March 2d, 1819—and, also, in violation of an ordinance of 
a convention of the people of Alabama, accepting of the 
propositions contained in said act, as conditions upon which 
Alabama would be admitted as a State into the Union. 
The part of said act of Congress, here referred to, is con- 
tained in the last part of the 4th proposition offered to said 
convention, for their free acceptance or rejection, and is in 
the following words, to-wit : “ And that all navigable waters 
within the said State, shall forever remain public highways, 
free to the citizens of said State, and of the United States, 
without any tax, duty, impost or toll therefor.” 

That part of the said revenue laws that are alleged to be 
unconstitutional are substantially the same in both acts; 
that part of the act of the 22d of December, 1866, to which 
objection is made, is the 12th part of the 2d section, and is 
in words following, to-wit: “On all steam-boats, vessels 
and other water-craft, plying in the navigable waters of the 
State, at the rate of one dollar per ton, of the registered 
tonnage thereof, which shall be assessed aid collected at the 
port where such vessels are registered, if practicable ; 
otherwise, at any other port or landing within the State, 
where such vessels may be.” 

The first part of said section is as follows: “Sec. 2. Be 
it further enacted, That taxes are to be assessed by the 
assessor in each county, on and from the following subjects, 
and at the following rates, to-wit :” 

1. We confess we are unable to see the force of the 
objection, that this part of the revenue laws, above referred 
to, is in violation of the said act of congress, and the said 
ordinance of the convention of the people of Alabama. 

The tax objected to, seems tous to be atax on the boats 
themselves, as property, and not a tax, duty, toll, or impost 
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on the privilege for navigating the waters of the State and 
using them as public highways. We think it manifest, if 
the object and intent of the legislature had been to impose 
a tax, duty, toll or impost upon the privilege of navigating 
and using the waters of the State as public highways, other 
and more appropriate language would have been employed 
to express their meaning. 

That this is a tax upon the said boats, and not upon the 
privilege of using the navigable waters of the State as 
public highways, is clear, from the fact that it was to be 
assessed and collected in the same way as other taxes, and 
by the same officers. If it had been intended to be a tax, 
or toll upon the privilege, it would, no doubt, have taken 
the shape and form of a license, to be granted by some 
officer authorized for that purpose. 

The tax itself presupposes the right to navigate the 
waters of the State, and the fact that the said boats, at 
the time the tax was assessed and threatened to be collected, 
were then plying on said waters, is an admission of the ex- 
istence of the right and privilege of doing so, and that said 
right and privilege was then being enjoyed without let or 
hindrance on the part of the State. 

2. It is stated in appellee’s bill of complaint, and was 
insisted upon by his counsel, on the argument of the case, 
that the collection of said tax would be oppressive and un- 
just, and would result in the destruction of their business, 
as carriers of passengers and freight, and the total loss to 
them of the boats, and an irreparable injury to their inter- 
est. Such considerations as these should not, and must 
not be permitted to influence the decision of this court ; 
they are proper considerations to be addressed to the legis- 
lature, but not to the courts. 

3. We think it a very clear proposition, that a State may 
lawfully levy a tax on steam-boats and other vessels owned 
by citizens of the State, plying exclusively on its waters, 
although registered and enrolled by the United States, and 
also licensed as coasting vessels under the laws of the 
United States.—Datile v. The Corporation of Mobile, 9 Ala. 
Rep. 234. 

In the case of Smith v. Turner, known as one of the 
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passenger cases, 7 Howard’s Rep. 402, Mr. Justice McLean 
says: “A State can not regulate commerce, but it may do 
many things which may more or less affect it. It may tax 
a ship or other vessel used in commerce, the same as other 
property owned by its citizens.” 

In the case of Perry v. Torrence, 8 Ohio, 521, it is held 
that a State law, including steam-boats as a portion of the 
property subject to State taxation, is not unconstitutional. 

In the case of Nathan v. Louisiana, 8 Howard’s Rep. 82, 
it is said : “ The taxing power of a State is one of its at- 
tributes of sovereignty ; and where there has been no com- 
pact with the Federal government, or cession of jurisdic- 
tion for the purposes specified in the constitution, this 
power reaches all the property and business within the State 
which are not properly demonstrated the means of the general 
government ; and as laid down by this court, may be exer- 
cised at the discretion of the State; the only restraint is 
found in the responsibility of the members of the legisla- 
ture to their constituents.” 

In the case of [Howell v. The State of Maryland, 3 Gill’s 
Rep. 14, it is held that the interest in ships and vessels is 
private property ; and, belonging toa citizen of Maryland, 
being within her territory, subject to her jurisdiction, and 
protected by her laws, is a part of his capital in trade, and 
like other property, the subject of State taxation. 

It is not denied by appellee, that a State may levy a tax 
on steam-boats or vessels, as property ; but it is earnestly 
and confidently insisted, on the part of appellee’s counsel, 
that the tax in this case is not a tax upon the said steam- 
boats, as property, but “is a tax of tonnage, and, therefore, 
that part of the revenue acts of 1866 and 1867, by author- 
ity of which this tax is imposed, is in violation of section 
10, article 1, of the constitution of the United States, that 
declares “no State shall, without the consent of congress, 
lay any duty of tonnage, dc. If, therefore, the tax levied on 
the steam-boats named in appellee’s bill of complaint, is 
“a duty of tonnage,” within the meaning of these words, 
as there used, then the appellee is right, and the said tax 
must be held to be unconstitutional—unless the fact, that 
the said boats, belonging wholly to citizens of the State, 
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and residing within the State, although having a license to 
engage in the coasting trade, are nevertheless not in any 
wise used in that trade, but solely engaged in navigating 
waters, entirely and whoily, within the limits and jurisdic- 
tion of the State of Alabama, withdraws them from the 
protection and benefits of this clause of the constitution. 

But first: is this tax “a duty of tonnage,” within the 
meaning of these words, as used in the constitution? Or 
is it, rightly understood, a tax on the said boats, as prop- 
erty, and their registered tonnage referred to in said reve- 
nue act, as a means or mode of determining the amount of 
the tax intended to be imposed upon them by the legisla- 
ture? If so, then neither said revenue act, nor the said 
tax, is obnoxious to the charge of unconstitutionality 
brought against them. 

We think it would be unjust, taking the language as it is 
used by the legislature in relation to this tax, to hold that 
they intended to impose “ a duty of tonnage” on boats and 
vessels plying in the navigable waters of the State. It 
appears clear to us, that they referred to the registered 
tonnage of boats and vessels, as a way and mode to de- 
termiue and ascertain the tax to be assessed on boats and 
vessels, and to furnish a rule, or rate to govern assessors in 
their duties. The meaning, we admit, must be determined 
from the language used, but the whole section, or even the 
whole act, may be looked to for this purpose. The first 
clause of section two enacts, “that taxes are to be assessed 
by the assessor in each county, on or from the following 
subjects, and at the following rates,” The legislature may 
and should take many things into consideration, in deter- 
mining the amount of tax to be levied upon the different 
kinds of property, business and employments, from which 
revenue is to be raised. ‘They may, in some cases, look to 
the value of the property, sometimes to its productive 
character, sometimes to the uses made of it—in other cases 
to the profits derived from its employment. Then, again, 
they may consider whether its use has a good or evil in- 
fluence upon the people, or the contrary ; on some property 
an ad valorem tax may be levied ; on others a specific tax, 
and this may be determined and fixed in any way, or by 
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any means the legislature may see fit to resort to or employ. 
The quantity, quality, weight, measure, capacity, kind and 
character of the property may be considered and looked 
to, and if the property be boats or vessels, we can see no 
objection to the amount of the tax being determined and 
ascertained by declaring it shall be so much for each ton 
of registered tonnage, without being in any wise “a duty 
of tonnage,” within the meaning of the words, as used in 
the constitution of the United States. 

We have carefully examined the authorities referred to 
by appellee’s counsel, and we have found all of them ma- 
terially different from the case we are considering. 

The case of Alexander, Harbor-Master of Charleston, v. 
The Wilmington and Raleigh R. R. Co., 8 Strobhart, 594, is 
a case where the vessels were performing regular and suc- 
cessive voyages to the port of Charleston, from the adjoin- 
ing States of Noth Carolina and Georgia; and, therefore, 
engaged in the coast-wise trade. The case of Loft v. Mor- 
gan, 41 Ala. 246, is, as we understand the case, decided 
against the legality of a tax like the tax in this case, and 
under the same revenue laws, by authority of which the 
tax in this case is levied and threatened to be collected, 
upon the ground that the vessels or boats taxed, were ex- 
clusively engaged on the bay of Mobile, as lighters, in the 
transporting of cargoes to and from vessels engaged in 
foreign commerce ; otherwise, we infer from the language 
employed by the court, the tax would have been declared 
lawful. 

So, toc, in the case of The Steam-ship Company v. The 
Port- Wardens of New Orleans, the act of the legislature of 
Louisiana imposed a tax upon every ship entering the port 
of New Orleans.—See 6 Wallace’s U.S. Rep. p. 31. 

The steamers taxed in that case, were plying between 
that port and ports in the neighboring State of Texas. That 
case was decided to be in violation of that clause of the 
constitution of the United States that confers upon con- 
gress the exclusive right and power to regulate commerce 
with foreign nations, and among the several States, and with 
the Indian tribes. It is true, the learned chief-justice, in 
the opinion of the court, says: “ We think, also, that the 
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tax imposed by the act of the legislature of Louisiana, is, 
in the fair sense of the word, a duty on tonnage ; but this 
was not necessary to the decision of the case ; and, besides, 
the steamers taxed were engaged in the coasting trade. 
This, we think, makes a most material difference between 
the two cases. 

Upon the whole, we are not prepared to admit, and do 
not admit, that a boat or vessel, owned by citizens of this 
State, although it may be duly registered and enrolled by 
the United States, and, also, may have a license to engage 
in the coasting trade ; yet, if it be wholly and entirely en- 
gaged in plying on the waters exclusively within the State, 
may not be taxed to any extent the legislature may deem 
proper, and that it can make no difference by what name 
the tax may be called. If it be engaged altogether in the 
internal trade of the State, it is, then, entirely a State con- 
cern, and the United States can not, and should not, inter- 
fere in the matter. The United States is a good and kind 
mother, and we reverence her very name, but St. Paul 
says, parents should not provoke their children, lest they 
be discouraged. 

The decree of the chancellor is not in agreement with 
the views taken of this case, in this opinion. It is there- 
upon ordered, adjudged and decreed, that the decree of 
the court below be reversed, the injunction made perpetual 
by that court, be dissolved, and the bill of complaint be 
dismissed. And it is further ordered, adjudged and de- 
creed, the: the appellees pay the costs of this court, and 
of the court below. 
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MORGAN, Apwm’r, vs. NELSON, Apm’r. 


[FINAL SETTLEMENT OF ADMINISTRATION. | 





| | 1. Conversion by administrator ; what not sufficient to prove.—It is not suf- 
H ficent evidence of a conversion of the chattels of the deceased, by an 
it] administrator, to prove that he took them into his possession, under his 
Ht authority as such administrator, and worked the slaves on his own 
Hy lands for several years; one year by order of court, but for the balance 
I of the time without such order, and declared, at the same time, that he 
H intended to work the slaves until he paid the debts of the deceased, 
and then give them and the land to his daughter, the widow of the de- 
ceased, and her child, who were the only distributees of the estate of 
1 | said deceased. 

iW 2. Devastvit ; what not sufficient to charge administrator with.—Proot that 
1 | an administrator took possession of the slaves belonging to the estate 
] of his intestate, and worked them on his own land, for the purpose of 
Hi paying the debts of the deceased, without an order of court, from the 
Ist day of January, 1860, until they were emancipated, without account- 
ing for the crops, is not enough to charge him as a devastarit, with the 
appraised value of such slaves, and interest thereon, on his final settle- 





} 
| ment. 
3. Administrator ; what properly chargeable with.—Under such circum- 
} stances, the administrator should be charged each year with the value 
a) | of the hire of the slaves, as it became due, with interest therefor, until 
| their emancipation by the government of the United States, 
4. Emancipation of slaves; to what dite referred.—The emancipation of 
| slaves in this State is a fact which will be judicially noticed by the 
courts, and it must be referred to some particular date. It was effected 
i by the nation, and not by the State. The only national act that decreed 
i it, was the proclamation of the president, of the Ist of January, 1863. 





The struggle afterwards was mercly an effort to prevent the proclauma- 
tion from being carried into effect, and the total failure of the struggle, 
refers emancipation back to that date. 

5. Same; administrator, when chargeable with hire after that date, notwith- 
standing.—But notwithstanding the event of emancipation is tixed by 
the act of the nation, at the Ist day of January, 1863, vet, if an ad- 
ministrator used the slaves of his intestate for his own profit, after that 
date, he should be charged with such profits, up to the date of the dis- 
charge of slaves from his control, by the results of the late war. 

6. Administrator ; when not chargeable with value of slave, which came into 
his possession.—An administrator should not be charged with the value 
of aslave which came into his possession in 1859, and died without his 
fault, in 1862; but only with the value of the hire of said slave, up to 
his death, and interest thereon. 
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7. Attorney-at-law ; administrator who is, entitled to counsel fees in his own 
behalf.—An attorney-at-law, who is an administrator, is entitled, upon 
a proper case, to be allowed reasonable counsel fees, in his own behalf. 


APPEAL from the Probate Court of Dallas. 
Tried before the Hon. J. F. Cono.ey. 


The facts of the case and the errors assigned, are suffi- 
ciently set out in the opinion. 


Morean & Lapstey, for appellant. 
W.-M. Byrp and Warts & Troy, contra. 


[No briefs came into the reporter’s hands. | 


PETERS, J.—The bill of exceptions shows that Little 
Berry Vasser was appointed administrator of the estate of 
Hamlin F. Smith, deceased, by the probate court of Dal- 
las coanty, in this State, on the 31st day of January, 1859, 
and as such, he took possession of a considerable personal 
estate left by said Smith at his death, which was properly 
appraised, and the inventory of appraisement was returned 
into said court, on the Ist day of July, 185), by Vasser 
himself. It was not sworn to, or subscribed by, Vasser as 
the administrator of Smith, as an inventory of said estate, 
made by him, but he returned no other inventory of said 
estate save this. Among the articles enumerated in this 
appraisement, were twenty-one negro slaves. The aggre- 
gate value of these slaves amounted to the sum of $17,700. 

On the 7th day of February, 1859, an order was granted 
to Vasser to sell the perishable property of said estate, on 
a credit ot twelve months, and another order of the same 
date authorizing him to keep the slaves belonging to said 
estate tog ther for the year 1859; but it does not appear 
in what tanner Vasser acted under these orders, if he 
acted at all. ‘The record is silent upon this question. Af- 
ter this, Visser died, but the record does not show with 
any certainty when he died; but facts are shown from 
which it may be conjectured that he died after the termina- 
tion of the late war of the rebellion. 

After Vusser’s death, on the 5th day of March, 1867, 
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Richard M. Nelson, the appellee, was appointed adminis- 
trator de bonis non of the estate of said Hamlin F. Smith, 
deceased, by said probate court of Dallas county, and 
thereupon he cited John T. Morgan as the administrator 
of the estate of the said Little Berry Vasser, deceased, 
“to a settlement of the administration of said Vasser, on 
the estate of said Hamlin F. Smith.” Said Morgan, as 
such administrator of said Vasser, deceased, is the appel- 
lant in this suit. 

On the 22d day of November, 1867, Morgan appeared in 
said probate court, and filed his account and vouchers for 
the final settlement of the administration of Smith’s estate, 
the same that had been conducted by Vasser. To this ac- 
count thus filed said Nelson appeared and filed several ex- 
ceptions, which it is not necessary to notice in this opin- 
ion, as the fate of the case, in this court, does not depend 
upon the rulings of the court below on these exceptions, 
except so far as the slaves belonging to said estate, and 
the value thereof, and the interest on such value, is con- 
cerned. On the trial, which took place on the 22d day of 
November, 1867, Nelson moved the court to charge said 
John T. Morgan, as the administrator of Vasser, “ with 
the appraised value of the estate received and taken into 
possession of said Vasser, as administrator aforesaid, to- 
wit: Twenty-three thousand eight hundred and seventy- 
one dollars, with interest thereon; and alleged that said 
property had been lost to the creditors of the said estate 
of H. I. Smith, by reason of the said devastavit and mal- 
administration of said L. B. Vasser, administrator as 
aforesaid, said John T. Morgan’s intestate.” 

On the trial, Nelson offered “the entire record of the 
administration of said Vasser, on the estate of said H. F. 
Smith, deceased, comprising his appointment, returns, ap- 
plications, orders, &c.; also, the records of the circuit 
court of Dallas county, touching the suits against said 
Vasser, as administrator of said Smith, and the judgments, 
executions, and returns thereon. He also proved that said 
judgments and other claims, to a large amount, which had 
been presented to said Vasser as administrator aforesaid 
within the time prescribed by law, have been presented to 
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him as administrator de bonis non, and are still unpaid and 
outstanding claims against said estate of H. F. Smith, and 
that he has no assets of said estate in his hands with 
which to pay them.” And the records of said probate 
court of Dallas county are made a part of the record in 
this cause, in the court below. 

Nelson then offered Mrs. Eliza R. Smith, the widow of H. 
F. Smnith, as a witness—said witness being also the daughter 
of L. B. Vasser, who testified “ that L. B. Vasser, the admin- 
istrator of said Smith, received about eight or ten bales of 
cotton belonging to said Smith at the time of his death; 
that said Vasser removed the negroes and other property 
of the estate of said Smith to a plantation belonging to 
himself, and near to the residence of said Vasser, her 
father ; that she, witness, with her child, removed to, and 
resided on, the same place; and that her father, the said 
Vasser, agreed that she might have the use of said planta- 
tion for the improvements which she put on it; that she 
had about an equal number of negroes with the estate of 
her husband, the said H. F. Smith, and that said Vasser 
and she worked the negroes of the estate of said Smith 
and her own together on said plantation in partnership, 
and agreed to divide the crops; that they made, in the 
year 1859, on said place, ninety-four bales of cotton and 
two thousand bushels of corn ; that they continued to work 
the said negroes on the said place, in the same manner, 
from the year 1859 until they were lost by emancipation of 
the slaves, by the result of the war, except one negro 
named Jack, who died in 1862 ;’ that Vasser was a man of 
wealth, and said Smith had no lands at the time of his 
death. 

Mrs. Smith also testified that “she had heard said Vas- 
ser say that he intended to pay the debts of said estate of 
H. I’. Smith himself, and give the negroes to her and her 
child.” She also stated that “her father, said Vasser, 
had agreed with her to work the hands of said estate 
of her husband with her hands, on the place belonging to 
him, as before stated, and divide the crops between them ; 
that he received the crops so made in 1859 and 1860.” To 
all the testimony of Mrs. Smith, appellant objected in the 
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court below, and to each part thereof separately, as being 
incompetent ; because the witness was a distributee of the 
estate of H. F. Smith, and also, on the further ground 
that the evidence was illegal. But the objection was over- 
ruled, and the appellant excepted. 

The value of the cotton and corn was proved, as fixed in 
the decree in this cause in the court below. 

Upon this testimony the probate court decreed that said 
Richard M. Nelson, as administrator de bonis non of the es- 
tate of H. F. Smith, deceased, recover of John T. Morgan, 
as the administrator of the estate of L. B. Vasser, de- 
ceased, the sum of $33,002.59; and upon suggestion of in- 
solvency of said Vasser’s estate, this decree was ordered to 
be certified to the chancery court, sitting for the county of 
Dallas, in which the settlement of the administration of the 
estate of said Vasser was pending, and in which applica- 
tion had to have the same declared insolvent. 

To this “ decree, and separately to each ruling and de- 
cision therein,” said appellant excepted ; also, because no 
commissions were allowed said Vasser as said administra- 
tor, as aforesaid, upon the value of said negroes charged 
to him ; and because said probate court refused to allow 
said Morgan, as administrator of said Vassey, any ex- 
penses for fees of attorney to represent him on his said 
settlement. 

Besides the exceptions taken to the competency of Mrs. 
Smith as a witness for the appellee, on the trial below, and 
to her testimony as shown in the bill of exceptions, the ap- 
pellant also “excepted to the decree, and separately to 
each ruling and decision therein.” Under the practice now 
allowed in appeals from the court of probat«, it would 
seem that such an exception would open all defects in the 
decree and proceedings in that court, which are apparent 
on the record, whether objected to specially or not. In 


- matters of appeal from the probate court, the rule which 


must govern this court is section 2247 of the Revised Code, 
which is in these words: “ Any party to a suit or proceed- 
ing aggrieved by a final judgment, decree, or order of the 
judge of probate, in such suit, or proceeding, may appeal 
to the circuit or supreme court therefrom, under the rules, 
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at the passage of this law (on the 19th February, 186/), 
regulating appeals from the courts of probate, and no bill 
of exceptions shall be required when the error complained 
of appears in the proceedings ; and in all cases where it 
can be done, the appellate court shall render such judgment 
as the judge of probate should have done.”—Revised 
Code, § 2247; Watson and Wife v. Stone, 40 Ala. 451, 462. 

An examination of the record will show that the appel- 
lant is charged with the whole value of all the property 
mentioned in the inventory of appraisement of the estate 
of said Hamlin F. Smith, deceased, and among the ar- 
ticles therein enumerated, is twenty-one slaves, which are 
valued at the sum of seventeen thousand and seven hun- 
dred dollars ($17,700). The appellant is charged with this 
sum of seventeen thousand and seven hundred dollars, and 
interest thereon from the 22d day of July, 1860, on the 
grounds that said Vasser, as administrator as aforesaid, 
“had converted” the same, and was thereby guilty of a 
devastavit. It also appears that among these slaves there 
was one by the name of “ Jack,” who was valued at thir- 
teen hundred dollars ($1300), and that this slave, “ Jack,” 
died in 1862. 

The abolition of slavery in this State is a fact, of which 
the courts will take judicial notice, without proof.—Ferdi- 
nand v. The State, 39 Ala. 706; 41 Ala. 124. But there 
has been, heretofore, reluctance and hesitancy in fixing the 
date at which this momentous event occurred. In the case 
above cited, it is said that it occurred before the 22d day 
of September, 1865. Nevertheless, some time must be 
fixed for the happening of this great event. 

Slavery was a national interest, protected by national 
law, and it could only expire by a national act, in case the 
owners of the slaves were unwilling to give them up. It 
was an institution which depended upon force, and not upon 
right, for its preservation. No human being was ever cre- 
ated a slave. Slavery was the creature of force or fraud. 
Liberty cannot be the subject of bargain and sale. It is 
an inalienable right.—Declaration of Independence; Re- 
vised Code, p. 1; Const. of Ala., Art. 1,§1. No christian 
jurist of any pretention to sanity, will now contend, with 
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hope of credence, before the intelligent and civilized world, 
that the slave may not free himself from his own chains, when 
he has the power to do so, or that, when once free, any 
law but the law of force or fraud can again reduce him to 
the injustice and degradation of slavery.—9 Jefferson’s 
Works, p. 279. The great national decree, which laid 
slavery prostrate in the dust forever, upon this continent, 
was the proclamation of President Lincoln, issued on the 
Ist day of January, 1863. After that act, slavery was 
maintained only by force. It was thenceforth virtually 
abolished, and actually so, wherever the army of the 
United States had possession of the territories to which 
the proclamation extended ; as much as it was at any time 
in the year 1865. The nation fixed the day for its termin- 
ation, and, after that day, it was simply a struggle of the 
former masters of the slaves to prevent the decree of the 
nation from being carried into effect.—Proc. of Prest., Jan- 
uary 1, 1863; Append. U.S. Stat. at Large, pp. 1268, 1267. 
The Alabama convention of 1865, and its ordinance, had as 
little to do with emancipation as they will have with the 
coming of the day of final wrath, when the grave will give 
up its dead. It would have been all the same had that 
convention never met. If this convention merely ratified 
the act of emancipation, its ratification had relation to the 
beginning of the act.—Jachson, Er dem. v. Richtmyer, 13 
John. R. 357; Armstrong et al. v. Gilchrist, 2 John Cas. 
421; Cushman v. Locker, 2 Mass. 106. 

This conclusion is supported by another view, which we 
will now briefly present. The abolition of slav ry in Ala- 
bama, and other rebel territory embraced in the }resident’s 
proclamation of January 1, 1863, was during th: war, and 
in the conduct of the war, authoritatively proclai ied as the 
will of the nation, and it was consummated by, the final 
triumph of the national forces in the war. I[t seems, 
therefore, an actual absurdity, as well as a lec: | impossi- 
bility, that the courts of our own country canno: ascertain 
the precise day, on and from which, this great eveiit, of such 
recent occurrence should, in legal contemplation, be now 
deemed to have become operative. But no such day can 
be ascertained, if the first day of January, 1863, is not that 
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day. The doctrine of relation leads to the conclusion, that 
the day of the authoritative promulgation of the national 
will above referred to, upon and after the establishment of 
that will, as above referred to, is, in legal contemplation, 
the day of the consummation or accomplishment of what 
was thus proclaimed. The abolition of slavery is but one 
thing, necessarily made up of successive operations, con- 
suming more than an instant of time ; and as the abolition 
cannot be said not to exist after it was begun, the inter- 
mediate lapse of time is not regarded, and the whole re- 
lates to the first moment, so as to make the act operative 
therefrom. From the beginning, the whole is one continu- 
ing act, and, therefore, legal in contemplation, it is done 
from the commencement.— Je Kennon v. McLean, 2 Dev. & 
Batt. 79; Mells v. Bright et al., 4ib. 173; 2 Bouv. Law Dict. 
438, Lclation. 

But if it appears that Vasser, as the administrator of the 
estate of Smith, derived any profit from the use or hire of 
said slaves, after the first day of January, 1863, and before 
they were actually released from his control, by failure of 
the Confederate State government of Alabama, then he 
should account for the same. 

In this same connection we may also say, that if the 
freedmen remained on the farms and plantations, or at the 
homes of their former masters, or elsewhere, in the care 
and under the control of said former masters, and there 
was no actual force used to compel them to do so, it was a 
consent on their part still to acquiesce in the usages of the 
old system of servitude on the former terms, without pay, 
except simply their support and lodgment, until the new 
relation was regulated by law, and the rights and duties of 
each were properly defined. The right to charge should 
have been exerted as soon as it accrued, or it was waived, 
when the former relation was continued, without objection. 
2 Bouv. Law Dict. 639. 

But, to the lasting honor of the new citizen, he has thus 
far shown himself worthy of his new estate. He has parted 
with his old master in peace and good will, and has shown 
himself too noble-hearted to quibble with him about pen- 

38 
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nies, when he has received, in reward for his patience and 
his toil, a boon that money could not buy. 

There is no proof that appellant’s intestate at any time 
set up any title in himself to said slaves, enumerated in 
said inventory of appraisement, or that he exercised any 
dominion over them inconsistent with his right to control 
them as the administrator of said Hamlin F. Smith, de- 
ceased, before they were emancipated. He may have failed 
in his duty to hire them out, and he may have failed to 
make a proper return of their hire to the court, if he did ; 
but unless this is shown to have been done to defeat the 
rights of the legal owner, it was not a conversion. There 
may be a devastavit of the assets of an estate, without a 
conversion. Here the taking was lawful. In such case 
there can be no conversion, unless there is a demand and 
a refusal to deliver the chattels taken to the rightful owner, 
or unless there is such an intermeddling with them or ex- 
ercise of dominion over them, as is subversive or destruct- 
ive of the dominion of the owner, or of the nature of the 
bailment under which they were held.—1 Ch. Gen. Pr. 566, 

marg.; 1 Ch. Pl. 179; Bae. Abr., Trover ; Reid v. Colcock, 
1 Nott & McCord, 570; Bristoe v. Burt, 7 John. 254; Du- 
vall v. Mosher, 8 John. 445; Harris v. Saunders, 2 Strob. 
370; Freeman v. Scurlock, 27 Ala. 407; Chase v. Blasdell, 
4 Min. 90; Andrews v. Shattuck, 32 “aay (N. Y.) R. 396 ; 
Moore v. McKibbin, 33 Barb, (N. Y.) 245; Hall v. Chapman, 
35 Ala. R. 553; Whitney v. Slawson, B arb, (N. Y.) 276; 
Conner v. Allen, 35 Ala. 515; Rand v. Oxford, 34 Ala. 474 ; 
Jones v. Allen, 1 Head, (Tenn.) 626. The slaves were not 
then lost to the estate of Smith, by the conversion of them 
by Vasser. He ought not, then, to have been charged 
with their value on this account. Nor were they lost to the 
estate by any direct abuse, by sale or embezzlement, or by 
any maladministration, nor by any neglect on the part of 
said Vasser. But they were lost to the estate of Smith by 
emancipation. For this loss, Vasser was not responsible. 
This was no devastavit.—Glover v. Taylor d& Co., 41 Ala. 
124; 4 Bac. Abr., Pond, 100. 

The utmost, then, with which Vasser should have been 
charged, is the reasonable value of the hire of said slaves 
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from the first day of January, 1860, until they were eman- 
cipated ; and interest on this hire from the time the hire 
was due. It was the duty of the administrator, after the 
first year expired in which he was authorized to keep the 
slaves together, viz: in 1859, to have hired them out, if he 
could have done so, and if he could not, this should have 
been shown to the court by competent proof.—Code, § 1751; 
Henderson v. Renfro, 31 Ala. 101. The court below, then, 
erred in charging the appellant, as the administrator 
of Vasser, with the full value of the slaves belonging to 
Smith’s estate, as appears by the record.—McCreliss v. 
Hinkle, 17 Ala. 459. 

It also appears from the record, that the slave “ Jack” 
was valued in the appraisement at $1,300. It likewise ap- 
pears that he died in 1862, and that the appellant was 
charged with his full appraised value, and interest thereon. 
This was error. The charge should have been for hire, and 
interest upon the hire, up to the death of Jack, in 1862. 

As the cause will have to be sent back for a new trial in 
the court below, as the proofs furnish no evidence of the 
hire of the slaves belonging to Smith’s estate up to their 
emancipation, and as it is quite likely that many of the other 
objections will not again arise, or that they will assume new 
shapes on another trial, their further notice here is omitted. 

Under the Revised Code, which is the law that must 
govern this cause upon a new trial, Mrs. Smith is a com- 
petent witness for the appellee, subject to the provisions of 
section 2704 of the Revised Code.—<Acts of 1858, p. 7 
“An act to continue in force certain laws.” And upon 
a proper case, the appellant will be entitled to reasonable 
counsel fees, in his own behalf, and his intestate to such 
commissions as the law allows.—Pinkard v. Pinkard, 24 Ala. 
250; Gould v. Hayes, 19 Ala. 438 ; Sterrett’s Appeal, 2 Penn. 
4i9; Liddle v. McVicker, 6 Halst. 44; Bates v. Vary, 40 
Ala. 421. 

The evidence is not sufficient to enable the court here to 
render such judgment as the judge of probate should have 
done ; the cause is therefore reversed and remanded. 
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LEONARD vs. JOHNSON, Er At. 


[MOTION BY SHERIFF, FOR DIRECTIONS FOR APPLICATION OF MONEY MADE 
UNDER EXECUTION.] 


1. Circuit or city court; what order, has no authority to make, on sheriff's 
motion for instructions how to apply money made on executions.—The city 
or circuit court, on the mere motion of the sheriff, to direct him how 
to dispose of the proceeds of property sold by him under execution, is 
not authorized to order its application first to the discharge of the 
liens of laborers, who are not parties to the suit, nor judgment credi- 
tors, and next to the satisfaction of the judgment. 


Appeal from the City Court of Montgomery. 
Tried before the Hon. Tuomas M. ArrineTon. 


The opinion contains the material facts of the case. 


Warts & Troy, for appellants.—1. The city court had 
no jurisdiction of the motion. If the laborers had any 
lien, it was purely equitable, but if they had held the legal 
title to the property under a mortgage from Friar duly re- 
corded, the city court had no jurisdiction to direct the 
sheriff to pay to them the proceeds of the sale of the prop- 
erty ; their remedy is trespass, or case against the sheriff; 
and the sheriff's remedy is on his indemnifying bond, which 
the court will presume that he required and took, after 
notice, which the record shows he had, of the adverse 
claims of the laborers.—Revised Code, § 2858; Crather on 
Sheriffs, §§ 449, 452. 

3. It does not appear from the proceedings, nor from the 
testimony, that the sheriff attempted to sell the absolute 
property in the crop levied upon; even granting that the 
laborers occupy the position of legal mortgagees, the 
sheriff had the right to sell the interest of Friar in the 
crop, and it does not appear that he sold, or attempted to 
sell anything more.—Revised Code, § 2871. 


Rice, SempLe & GOLpTHWATIE, contra. (No brief on file.) 
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B. F. SAFFOLD, J.—The sheriff having levied an 
execution on some cotton and sold it, brought the proceeds 
into court, and moved the court to direct him how to dis- 
pose of it. He stated in his motion, that the cotton was 
the property of the defendant in the execution, but that 
certain persons, not parties to the record, claimed it under 
a contract and lien for laborers’ wages. The plaintiff in 
execution, and the claimants, appeared in court, the former 
to resist the motion, on the ground of want of jurisdiction 
of the court, and the latter to ask the appropriation of the 
money to their demands. The proof showed that the de- 
mands of the complainants were open accounts for work 
and labor done on a plantation of the defendant, under a 
verbal agreement by which they were to be paid out of the 
crop. The contract with each laborer was separate and 
distinct from the others. No writ of inquiry was executed 
to determine the precise amount which each claimant was 
entitled to receive. No judgment was rendered against the 
defendant in favor of the laborers, and no bond was taken 
for the trial of right of property. The court adjudged 
that the sheriff should first discharge the said liens, and 
then apply the balance in satisfaction of the judgment. 

No provision of chapter 2, title 2, part 3 of the Revised 
Code for the trial of right of property is applicable to this 
case. Statutory law is the only authority for a summary 
adjudication of the rights of third persons to property 
levied on under execution. The remedy of the laborers, 
if they had any, was by bill in chancery. The defendant 
was entitled to have his day in court to defend against the 
claims of the laborers. 

The judgment is reversed, and the case is remanded, that 
the court may dispose of the motion of the sheriff, in con- 
formity with this decision. 
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HORTON, Jupce or Proratsr, vs. MOBILE SCHOOL 
COMMISSIONERS. 


[APPEAL FROM ORDER GRANTING MANDAMUS. | 


1. ‘‘Aet to establish revenue laws for the State of Alabama,” approved Dee. 
31, 1868, section 136 of, what laws not repealed by.—Section 136 of the 
revenue law, entitled ‘‘An act to establish revenue laws for the State of 
Alabama,” approved December 31st, 1868, does not repeal the laws in- 
corporating and establishing the Mobile board of commissioners of the 
public schools in the county of Mobile. 

2. Acts establishing board of commissioners ; funds collected under author- 
ity of, towhom payable.—Funds collected under authority of the acts 
establishing said board of commissioners, in the possession of the 
judge of probate of Mobile county, are properly payable to said com- 
missioners upon demand, for the use of said public free schools. 

3. Revenue law, section 136 of, the words ‘‘municipal purposes” construed. 
The words ‘*‘municipal purposes,” in said section of said act, are not 
words of any definite, technical import, and they may be so construed 
as to apply to a corporation established to carry on the business of a 
public free school, and to raise funds for its support. 


APpprEAL from the Circuit Court of Mobile. 
Tried before the Hon. Jonn ELiott. 


THIS was an appeal by Gustavus Horton, judge of pro- 
bate, from an order of the circuit court of Mobile, granting 
a peremptory mandamus, commanding him to pay over the 
sum of $6,095 02 of taxes, in his hands, to the Mobile 
school commissioners, for school purposes. 

The other facts of the case appear in the opinion. 


JosHuA Morsg, Attorney-General, for appellant.—1. The 
principal point in this case is as follows, to-wit: Does the 
act of January 10, 1854, and of February 15, 1856, and the 
ordinance of the convention of November 40, 18v7, entitle 
the school commissioners of Mobile to the money in ques- 
tion, at this time ? 

The acts above cited are rendered inoperative by the 
constitution of the State.—See article 11, p. 18. 
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The ordinance of the convention, (No. 21,) ratifying the 
above acts, was passed November 30, 1867. This was an 
act of legislation, and can not stand, if it conflicts with the 
constitution, which was not completed and signed by the 
officers, as a whole, until the 6th of December, 1867.—See 
Constitution, and Ordinance No. 21. 

2. But if these several acts are not rendered inoperative 
by the constitution, they are repealed by the revenue law 
of December 31, 1868. The two are utterly repugnant, 
and the first must fall, or the latter is inoperative in Mobile, 
so far as it affects this school fund. Section 106 of the 
revenue law requires every person in this State, including 
the county of Mobile, to pay to the county treasurer the 
required amount for any license he may take out. Section 
109 requires such county treasurer to pay over the amount 
to the State auditor, by the second week in March, 1869, 
and every three months thereafter. No exception is made 
in the case cf Mobile. The record shows, that the probate 
judge collected this money in his official capacity ; but un- 
der what law is not shown, except the act of 1854. If he 
has any such legal authority, it should be shown in the 
record. 

3. All laws upon the subject of taxation, general or spe- 
cial, are repealed.—Revenue Law, § 136; also, $$ 106, 107. 
It is true, an exception is made of those enacted for “ mu- 
nicipal purposes.” 

The acts in question were not passed for “ municipal 
purposes.” They were passed for educational purposes. 
Though municipal in their local extent or jurisdiction, they 
were not enacted for municipal purposes.—See Acts of Jan. 
10, 1854, p. 100; Feb. 15, 1856, p. 148 ; Constitution of 
Alabama, article 11; Ordinance No. 21, Convention of 1867; 
Revenue Law, sections above cited. 


P. Hamitton, for appellee.—1. The right of the commis- 
sioners to these license taxes is established by act of Feb- 
raary 15, 1856, (Pamph. Acts, 1855-6, p. 148,) and so de- 
clared by the ordinance of November 30, 1867, (Acts, 1868, 
p. 169,) and affirmed by board of education, August 11, 
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1868, (Acts, 1868, p. 148;) see, also, Pamphlet Acts of 
1853-4, p. 180. 

The authorities and powers of the Mobile school com- 
missioners originated in an act of the general assembly of 
the State of Alabama in 1826.—Act of January 10, 1826, 
(Pamph. Acts, 1825-6, p. 35;) amended Act, December 19, 
1836, (Pamph. Acts, 1838-9, p.51;) Act, February 3, 1840, 
(Pamphlet Acts, 1859-40, p. 114;) February 15, 1843, 
(Pamph. Acts, 1842-3, p. 58;) February 4, 1846, (Pamph. 
Acts, 1845-6, p. 192;) February 9, 1852, (Pamph. Acts, 
1851-2, p. 464;) January 16, 1854, (Pamph. Acts, 1853-4, 
p. 190;) February, 1856, (Pamph. Acts, 1855-6, p. 148;) 
Ordinance of November 21, 1:67, supra; Act of Board of 
Education, Aug. 1, 1868, supra. 

2. There is no dispute as to facts in the case. 

38. The only defense presented, is to be found in section 
136 of the act of December 31, 1868, (Acts, 1868, p. 340) : 
“ All laws or parts of laws, of a general or special charac- 
ter, except those enacted for municipal purposes, upon the 
subject of taxation, be and the same are hereby repealed.” 
The only question is, does this section repeal the act of 
February 15, 1856, under which the petitioners claim to be 
entitled to this money ? 

Petitioners contend it does not— 

Ist. Because they are within the express words of the 
exception—that is, that this system of taxation, inaugura- 
ted by the act of 1826, and continued by the subsequent 
legislation, for the support of public schools in the county 
of Mobile, is taxation for municipal purposes. 

2. “ Municipal” comes from the latin “ minicipia,” and 
in its origin related to the affairs of cities, which had the 
right of local self-government.—See Dictionary. 

It has several meanings. Sometimes it refers to the af- 
fairs of a nation, as distinguished from international affairs. 
Municipal law, as opposed to international law. More gen- 
erally now it is used to designate the affairs of a district, 
whether it be of a city, or county, or division of country, 
less than the whole country, or nation, to which the coun- 
try belongs, as distinguished from the affairs of the whole 
state or nation.—See Bouvier’s Law Dictionary ; Webster’s 
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Dictionary ; Johason’s Dictionary. Johnson defines “ mu- 
nicipal,’ “belonging to a corporation ;’ Wharton’s Law 
Lexicon says, “ municipal law, now more generally applied 
to the customary laws that obtain in any particular city or 
province, and which have no authority in neighboring 
places.” 

The regulation of these several matters, as of the poor, 
of public schools, loan affairs, &c., pertain to this descrip- 
tion of municipal law, and the officers in charge of these 
matters are held to be corporations.—Ang. & Ames on 
Corp. § 22. And if corporations, as declared, (2 Wend. 109; 
Act of 1826, p. 35; 3 How. (Miss.) 84; 13 Ill. R. 24, 30,) 
they must be municipal corporations, as they form a part 
of the public government of the State—1 Stew. & P. 190; 
5 Cowen, 309; 23 Barb. 176; 138 Miss. 192. And being 
municipal corporations, (that is, charged with public duties, 
relating to the government of public matters in a certain 
district or country,) the repeal does not apply to the reve- 
nue and taxes coming to this body. 

3. But the meaning of the statute is the intention of the 
law-giver, as expressed. If the form of expression does 
not furnish sufficiently satisfactory evidence of that inten- 
tion, resort may be had to other means of construction. 

The scope of the whole is to be regarded.—9 Bacon’s 
Abgt. 239, 246. And when great inconvenience will result 
from a particular construction, that construction is to be 
avoided, unless the meaning of the legislature be plain, &c. 
9 Bacon on Statute, 240, 255. 

4, The school organization for the county is distinct from 
the organization provided by the constitution and laws of 
Alabama for the public schools of the State. The former 
originated in 1826.—See Acts of Alabama cited, supra. 
The latter originated in 1854, and has since been continued 
by distinct legislation——See Acts of February 15, 1854, 
(Pamph. Acts, p. 8,) and February 14, 1856, (Pamph. Acts, 
p. 53 ;) Constitution of Alabama, 1867. 

5. Now, if the act of December 31, 1868, operates a re- 
peal of all other acts on the subject of taxation, then the 
system of public schools for the county is swept away. 

To maintain these county schools, revenue is necessary ; 
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and that revenue is wholly derived from special taxation. 
If that revenue is destroyed, the system is gone; for the 
act of 1868 provides no revenue whatever for the use of 
these schools. It provides some revenue for the public 
school fund of the State, e. g. from poll-tax, and from in- 
surance business, but none at all for the system of county 
schools, and nowhere authorizes either the board of school 
commisioners or the board of county commissioners to levy 
any taxes for this purpose. 

Certainly it can not be pretended, that it was the inten- 
tion of the legislature, in its repealing clause, to effect any 
such thing as that; such is not within the intended scope of 
the act, which was “ to establish revenue laws for the State 
of Alabama.” 

There is room enough for the operation of this repealing 
clause, in the variety of laws which had been previously 
passed on the subject of taxes, both general and special, 
for State purposes, and which were in existence at the date 
of this enactment. 

The formula of repeal in former acts had been of “ all 
laws and parts of laws in conflict with” the several statutes, 
which left a large body of legislation on which disputes 
might arise—so that, upon the enactment of this, a new 
system of taxation, there was a vast amount of legislation 
on which this repeal could properly and wisely operate ; 
and there is no occasion to extend it to systems of local 
and municipal legislation for taxing purposes, not within 
the object of repeal, and which there was no occasion, of 
public or private necessity, or convenience, to disturb or 
repeal. 

It is accordingly contended, that the claim of the school 
commissioners is within the very terms of exception, limit- 
ing the repeal contained in the act of 1868; and that this 
must be so from the very object and intent of the act of 
1868, and the necessary legal intention of the legislature. 

The act of the board of education, of August, 1868, sw- 
pra, shows that the board of Mobile school commissioners 
is recognized by that body, and taken under its general 
charge and supervision ; so there is no conflict between the 
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two systems, and the one is not superseded by the other, or 
affected by the constitution of the State. 





PETERS, J.—By an act, entitled “An act to regulate 
the system of public schools in the county of Mobile,” ap- 
proved on the 16th day of January, 1854, the board of 
Mobile school commissioners, a corporate body then organ- 
ized and existing in the county of Mobile, in this State, 
were clothed with “ power and authority to establish and 
regulate a system of public schools in said county, and to 
devise and put in force, and execute such plans for the in- 
crease of knowledge, educating youth, and promoting the 
cause of learning in said county, as to them may appear 
expedient.” In order to effect these high purposes, this cor- 
poration was authorized, by said act, to raise funds by tax- 
ation in the manner prescribed in said act. Some of these 
taxes were collected by the tax collector and deposited in 
the bank of Mobile; others were collected on licenses, and 
paid to the judge of probate of Mobile county. Of these 
last, the sum of $6,095 02 had accumulated in the hands 
of the appellant, said Gustavus Horton, judge of probate 
of the said county of Mobile. This accumulation had ac- 
crued on taxes thus paid on licenses, since the 1st day of 
January, 1869, and since the passage of the revenue law of 
this State, entitled “ An act to establish revenue laws for 
the State of Alabama,” approved December 31st, 1868. 
This fund thus collected, and in the hands of said judge of 
probate as aforesaid, was demanded by said Mobile school 
commissioners of said judge of probate, and required to 
be paid to them, under authority of said act of January 
16th, 1854, above referred to, for the purposes therein 
specified. The judge of probate refused, on said demand, 
to pay said funds to said school commissioners for the 
uses of said corporation. Thereupon, said Mobile School 
Commissioners, as a corporate body, applied “ to the circuit 
court for a State’s writ of mandamus, and that said Gus- 
tavus Horton, as such judge of probate, be commanded, 
without delay, to pay said commissioners said sum of 
£6,095 02, so in his hands aforesaid.’ On the hearing of 
said application, the court ordered a peremptory mandamus 
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to be issued to said judge of probate, commanding him to 
pay over to said Mobile school commissioners said sum of 
$6,095 02, so in his hands as aforesaid. Said order was 
granted on the 9th day of June, 1869. From this order 
said Horton appeals to this court.—Pamphlet Acts 1868, p. 
410. 

The sole question raised upon the record in this case, is 
whether the revenue law of the 3lst December, 1868, re- 
peals the public school laws of the county of Mobile of 
the 16th January, 1554, and other laws passed in aid of 
said system of public schools in said county, and the ordi- 
nance of the board of education of this State, approved 
August 11th, 1868, entitled “An act in relation to schools 
in the city and county of Mobile.”"—Pamphlet Acts, 1853, 
1854, p. 190, No. 307 ; Pamphlet Acts, 1868, pp. 297, 340; 
ab. 148. 

It is to be presumed, as a general rule, that if it is the 
purpose of the general assembly to overturn a whole sys- 
tem of legislation upon a distinct and important interest of 
the State and abandon it, it will be done by some direct 
and positive measure, and not by indirection and implica- 
tion. ‘The courts are bound to regard the legislative de- 
partment of the government as competent in knowledge and 
ability, fully to comprehend and provide for all the great 
interests of the people with which they have to deal. 
Theoretically, the legislature is the depository of the 
supreme law-making power of the State, under such limi- 
tations as the people, by their constitution and the consti- 
tution of the general government, may think proper to im- 
pose. The people are the ultimate sovereign power. Such 
a body as the legislature, then, must be supposed to possess 
capaciées in every way equal to its high duties, by all the 
co-ordinate branches of the government. 

Then, in the construction of the laws which this depart- 
ment of the government enacts, the courts are not to look 
at what may be supposed the wisdom or the want of wis- 
dom in such laws, but to the object sought to be accomp- 
lished, and the appliances by which that object is to be 
achieved. These two, combined, create what is called the 
intent of the legislative body. And this intent is to be the 
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rule of the courts in the interpretation of their laws. And 
this intent is to be discovered from the language used and 
from the object sought to be accomplished by the laws 
enacted.—Sedg. Stat. 238, 233; Winslow v. Kimball, 25 
Maine, 493. 

In this case, there is a succession of enactments from 
January 25th, 1826, to August 11th, 1868, a period of above 
forty-two years, by the legislative department of this State, 
which has been designed to establish and perfect a system 
of public and free instruction in the county and city of 
Mobile, and by which large sums of money have been 
raised and appropriated to that important end ; and which, 
from a very humble and feeble beginning, has reached a 
capacity to bestow the inestimable blessings of education 
upon so large a number as four thousand children, in a 
single year. Among a people where education is so much 
cherished and respected, it can not, with consistency, be 
supposed, that it was the object of the last general assem- 
bly of this State to strike this eminently beneficial system 
down in the midst of its usefulness and success, without a 
direct and open assault—without a law for its peremptory 
repeal. ‘To infer that this has been done by omission, mis- 
take or indirection, when it was not intended, is to impugn 
the legislative body with a want of a proper knowledge of 
their highest and sacred duties to the people. Such an 
omission, or mistake, or failure to do what was intended, 
might ke, with some show of reason, attributed to individ- 
uals, but it can not be affirmed of the supreme legislative 
power of the State. Their knowledge and reason are as 
perfect as that of any other department of the State gov- 
ernment. And the courts are not authorized to infer that 
the legislature acts unwisely, or without a view to promote 
the general good, which is, indeed, the highest law. Salus 
populi suprema lex.—The People v. Canal Commissioners, 
3 Seam. 153. 

Governed by these principles, we can not conclude that 
it was the intention or purpose of the legislature of 1868 
to repeal and overturn the important system of public 
school instruction, long and usefully established in the city 
and county of Mobile. If they did not intend to do this, 
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| | they did not intend to take away the means by which its 
| usefulness and efficiency were mainly, if not wholly, sup- 
| ported. They intended to do what the public good re- 
| quired ; that is, to leave this eminently useful system of 
public instruction where the board of education, and the { 
| laws of the land have placed it.—Acts 1826, p. 35; Acts 
iT 1836, p. 51 ; Acts 1839, 1840, p. 113; Acts 1842, 1843, p. 
| 58 ; Acts 1845, 1846, p. 192; Acts 1851, 1852, p. 464; Acts 
1853, 1854, p. 190; Acts 1855, 1856, p. 148; School Board 
Ordinance, No. 8 ; Pamphlet Acts 1868, p. 158. 
| It is true, that where two acts of the legislative body 
i conflict, so that both can not stand without contradiction, 
| the more recent act must prevail over the one of prior date. 
| That is, the former is supposed to have been impliedly re- 
pealed by the latter. But this presumption is never enter- 
| tained, when both laws may stand together. And it is the 
duty of the court so to construe them, if this can be done 
with consistency and reason.—Leales v. Hule, 4 iow. U.S. 
| 37; Com. Bank v. Chambers, 8S. & M.9; Idim v. The 
State, 7 Blackf. 314; Milne v. Huber, 3 MeLean, 212; Wil- 
liams v. Potter, 2 Barb. 316. 
} Here, it seems to me, there is no conflict or repug- 
| nance between the revenue law, approved December 31st, 
1868, and the series of enactments creating the system of 
common schools and providing for their support in the city 
and county of Mobile, under which the appellees claim the 
| funds in controvery in this case. The revenue law provides 
| for the assessment and collection of the taxes of the State. 
| It does not pretend to determine their appropriation. ‘Uhe 
| Mobile school laws claim the appropriation of certain taxes 
| to the uses to which the State has devoted them. These 
may both stand together. And it seems that the special 
tax may be collected in a special manner.— Morris v. D. & S. 
Canal, 4 Watts & Sergt. 461 ; Bruce v. Schuyler, 4 Gilm. 221. 
But even if this were not so, the exception in the repeal- 
ing section is broad enough to cover the exigencies of this 
case. This repealing section is in these words: 
“Sec. 136. Be it further enacted, That all laws or parts 
of laws, of a general or special character, except those en- 
acted for municipal purposes, upon the subject of taxation 
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in this State, be and the same are hereby repealed.”— 
Pamphlet Acts 1868, p. 340. 

The word municipal, in this exception, has no well-de- 
fined technical meaning, nor does the language of the 
revenue act seem to confine its import to any very narrow 
bounds. It is evidently used in a general and not in a par- 
ticular sense. The legislature was aware that it did not 
apply solely to incorporated towns and cities; but that it 
was equally applicabie to incorporated bodies organized for 
the accomplishment of great and important public purposes, 
which, for the sake of unity and successful administration, 
needed a body corporate, and special laws for its manage- 
ment. Municipal has been defined to be that which belongs 
to a corporation or a city, and to include the rules or laws 
by which a particular district, community or nation is 
governed. It may also mean local, particular, independent. 
Bla. Com. 44; 2 Kent. 275; 2 Burrill’s Law Dict. 215 ; 
Webster, Worcester ad voc., and authorities cited in appel- 
lee’s brief. Any of these expositions of the word municipal, 
will, without any strain of construction, let in the corpora- 
tion constituting the appellees in this suit.--/Jones v. Jones, 
6 Shep. 308. 

We therefore hold, that it is a municipal corporation, 
and that taxes authorized to be assessed and collected for 
it, are for municipal purposes, and that the laws under 
which they are authorized to be collected are not repealed 
by the repealing section of the revenue law above referred 
to.—Clark et al. v. Mobile School Commissioners, 36 Ala. 621 ; 
People v. Durick, 20 Cal. 94; Cole v. Supervisors, 11 Iowa, 
552. 

This may not be the place to repeat the praises of learn- 
ing, but it has ever been regarded as the hand-maid of wis- 
dom ; and wisdom is the “ principal thing” in all the great 
purposes of life-—Prov. ch. III, v. 13. ef seg. Schools are 
necessary for its attainment, and to make these successful, 
they must be supported. And the education of the chil- 
dren of any community is certainly one of the most impor- 
tant municipal interests of the State in that community. 
This is declared in our fundamental law, in the charters of 
our numerous colleges, and in the many private acts for 
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the protection of our public and private schools, which are 
found almost everywhere in the book of our legislative en- 
actments.—Const. Ala. Art. XI; Bacon’s Adv. of Learning, 
abique ; Webster’s Speech in Dartmouth College v. Wood- 
ward, 1 Webster’s Speeches, 110, et seq; 2 Kent, 195, 
196, et seq. 

As the judgment of the court below was in conformity 
with this opinion, it is affirmed. And the said appellant 
will pay the costs of this appeal in this court and the costs 
in the court below, out of the funds in his hands, claimed 
by said commissioners; and the honorable judge of the 
circuit court of the county of Mobile, in which said judg- 
ment was rendered, will enforce the same as required by 
law. 





SEARCY vs. HOLMES er at., Apm’rs. 


[PETITION TO PROBATE COURT TO SET ASIDE AND DECLARE NULL AND VOID A 
FINAL SETTLEMENT OF ADMINISTRATORS. ] 


J. Administrator, final settlement of ; when void.—The final settlement of 
an administrator, made without the appointment of a guardian ad litem, 
for the minor heirs and distributees, and his acceptance, apparent on 
the records, is void. 

2. Posting ; notice by.—Where notice is given by posting only, the reason 
why that mode is resorted to should be stated. 


AprrEsL from the Probate Court of Henry. 
Tried before the Hon. J. B. AppLina. 


Geo. W. Searcy, as next friend for Bryant C. Holmes, 
on the 14th of December, 1868, petitioned the probate 
court to annul and declare void a decree rendered by that 
court on the final settlement, by the appellees, upon their 
removal of their administration of the estate of Bryant 
Holmes, deceased. The reasons given in the petition for 
the motion, were that no guardian ad litem of the minors 
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interested had been appointed, and proper publication of 
the notice of settlement had not been made. 

The transcript of the record of the final settlement is 
entirely silent as to the appointment of a guardian ad litem, 
and no mention is made of any minors, or a guardian ad 
litem for them, in the decree of the final settlement. 

That part of the decree relating to the publication of 
notice, is as follows: “ And it appearing to the satisfaction 
of the court, that notice of said settlement has been given 
by posting notices at the court-house door, and three pub- 
lic places in said county, for three successive weeks befora 
thisday, * * * * the court proceeded, &c.” 

The decree of final settlement shows that Geo. W. 
Searcy, the administrator de bonis non, was the only party 
in interest who appeared, or, so far as the record shows, 
who was served with notice. 

The court overruled the motion of petitioner, and taxed 
him with costs, and the ruling of the court is now assigned 
as error. 


W. C. OarEs, for appellant. 
F. M. Woop, contra. 


[No briefs came into reporter’s hands.] 


B. F. SAFFOLD, J.—Section 2232, Revised Code, re- 
quires the settlement of the accounts of an administrator 
who has been removed, to be made in the same manner as 
other settlements of administration. Section 2140 directs 
the manner of giving notice ; one of the modes of which is, 
by publication in a newspaper in the county, if there be one. 

Section 3138 requires the court to appointa guardian ad 
litem to represent the interest of the minors. This ap- 
pointment, and the acceptance of it, have been held by 
this court to be indispensable to the validity of the decree. 
Laird, Adm’r, v. Reese, at the January term, 1869; Frier- 
son v. Travis, 39 Ala. 150; Jenkins’ Distributees v. Jenkins’ 
Adm’rs, 16 Ala. 693. It does not appear from the tran- 
script in this case that such appointment was made, or that 
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any of those interested in the settlement of the estate, 
were represented, except the administrator de bonis non. 
It is unnecessary to consider any other assignment of 
error, but it may not be amiss to say that when notice is 
given by posting only, the reason why that mode is re- 
sorted to should be stated. 

Let the judgment be reversed and the cause remanded. 








Note sy Reporrer.—Ata subsequent day of the term, 
appellee applied for a rehearing, to which the following re- 
sponse was made : 


B. F. SAFFOLD, J.—The application for a rehearing is 
based on the ground that infant heirs are not parties to 
the final settlement of the accounts of a removed adminis- 
trator. An administrator who has been removed, is re- 
quired to make a statement of the heirs and legatees, and 
to settle his accounts, as in other cases of final settlement. 
Revised Code, § 2232. Why this, if such parties are not 
necessary ? They have a deep interest in seeing that the 
accounts of the outgoing administrator are correct, and 
that the estate has not suffered by his management.—Te- 
vised Code, § 2236. It is the duty of the court to appoint 
guardians ad litem for them.—Section 2138. The admin- 
istrator de bunis non is not responsible for the maladminis- 
tration of his predecessor. 

A rehearing is denied. 





CHISHOLM er at. vs. ARRINGTON er At. 
[BILL OF INTERPLEADER. ] 


1. Contract to pay specified sum of money in gold; measure of damages 
for breach of.—The damages for non-performance of a contract to pay 
a specified sum of money in gold or its equivalent, must be assessed at 
the sum agreed to be due, with interest, in gold aud silver coin, and 
judgment rendered for that amount and costs, 
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AppEAL from the Chancery Court of Montgomery. 
Heard before the Hon. A. C. FELDER. 


On the 13th day of February, appellants executed a 

note as follows: 
“ Monrcomery, Aua., February 13, 1867. 
$1,072.88. On the first day of November next, we, or 
either of us, promise to pay William R. Pickett, adminis- 
trator on the estate of A. J. Pickett, or order, one thousand 
and seventy-two dollars and eighty-eight cents in gold, or 
ats equivalent, for value received, with interest from the 13th 
day of January last. M. A. CHISHOLM, 
SamMvuEL W. House. 

JostaH Mornis, security.” 

On the 13th of October, 1868, appellants filed their bill 
in the chancery court of Montgomery, against Samuel L. 
Arrington, who claimed to be the owner and endorsee of 
said note, and who had brought suit on it in the circuit 
court, and against F. C. Randolph, who claimed said note 
as administrator of Mrs. Corinne Randolph, deceased, 
praying that they be required to interplead together; and 
that said Arrington be enjoined from further proceedings 
on said suit, and for general relief. 

On November 28th, 1868, on the hearing, the chancellor 
decreed—“ 1st. That defendants be required to interplead 
as prayed for, 2d. That complainants (appellants) pay 
the amount of the note mentioned in their bill, and inter- 
est in gold, or $1,234.47, its equivalent, in legal tender 
treasury-notes of the United States.” Complainants ap- 
peal to the court, and assign for error that “ the court erred 
in its decree in requiring payment in gold, or an equivalent 
amount of legal tender treasury-notes of the United States. 
No other error is assigned, and affirmance on all other 
points is desired.” 


Waker, Murrney & WINTER, for appellants. 
EuMore & GUNTER, contra. 


[No briefs came into the reporter’s hands. | 


B. F. SAFFOLD, J.—The sole assignment of error pre- 
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sents the question whether the court erred in decreeing 
that the amount due on a note which specified that pay- 
ment was to be made in gold, or its equivalent, should be 
paid, principal and interest, in gold, or that a certain sum, 
in legal tender treasury-notes of the United States, ascer- 








_tained to be its equivalent, should be paid. 


The supreme court of the United States, at its last term, 
in the ease of Bronson v. Rodes, has decided that there are 
two descriptions of money in use, both authorized by laws 
and both made legal tender in payments. The law making 
gold and silver coin a legal tender was not repealed, or 
modified, by the currency act making United States notes a 
legal tender. Contracts to pay in either are equally sanc- 
tioned by law. Express contracts to pay coin dollars can 
only be satisfied by the payment of coin dollars. The case 
of Butler v. Horwitz, at the same term, decides that the 
damages for non-performance of such contracts must be 
assessed at the sum agreed to be due, with interest, in gold 
and silver coin, and judgment rendered for that amount, 
with costs. 

The court, in the first mentioned case, directs that when 
contracts payable in coin are sued on, the judgment should 
be rendered for coined dollars, and in other cases, for dol- 
lars generally. 

Whether or not there is error in the decree for an equiv- 
alent amount of legal tender notes, we will not decide. 
The appellant, who is the debtor, is not injured by it. 

The decree is affirmed. 





HOLT et atu. vs. GIVEN & CO. ET AL. 


[BILL OF INTERPLEADER. ] 


1. Promissory note for dollars, ‘payable in gold or its equivalent;” how 
may be discharged.—A promissory note for so many dollars, payable ‘in 
gold or its equivalent,” may be discharged by a payment in gold, or bya 
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payment of so many dollars in ‘‘United States notes” issued by the 
secretary of the treasury of the United States, under the act of con- 
gress of February 26, 1862, (commonly called the ‘‘ Legal Tender Act,”) 
and which are made by said act a legal tender in payment of debts, as 
are equal in value to the number of dollars named in the note, in gold. 

. Value of United States legal tender notes ; how, and by whom, to be ascer- 

tained. —The value of such United States legal tender notes is to be as- 
certained by the chancellor, in equity, and by the jury, at law, as any 
other facts of the case, upon proper proof; and the amount in dollars 
in legal tender notes, should be named in the judgment or decree. 

3. Juagment for gold ; bears what interest.—A judgment or decree for gold 
bears interest in gold ; and a decree or judgment for legal tender notes 
or currency, bears interest in legal tender notes or currency. 

4. Promissory note for dollars, since passage of legal tender act; how may 
be discharged.—A promissory note, payable in dollars, made since the 
passage of the legal tender law, without describing the kind of dollars, 
may be discharged in legal tender notes of the United States. 


© 


APPEAL from the Chancery Court of Montgomery. 
Heard before the Hon. A. C. FELDER. 


James L. Holt, Moses W. Garrison, and D. M. Snow, on 
the 18th day of September, 1868, filed their bill of inter- 
pleader, in the chancery court for Montgomery county, in 
this State, against A. F. Given & Co., and F. C. Randolph, 
as the administrator of the estate of Mrs. Corinne Ran- 
dolph, deceased, for the purpose of ascertaining to which 
of these parties they should pay the amount of a certain 
promissory note referred to and set out in their said bill, 
which they alleged was claimed, on the one part by said 
Given & Co., and on the other, by said Randolph. And 
during the progress of the suit, Noble & Brother set up 
some claim to an interest in said note, and they were al- 
lowed to come in and have their claim adjudicated. This 
note is in these words : 


“$1,905 24. Montgomery, Ala., Dec. 11, 1865. Twenty- 
four months after date, we, or either of us, promise to pay 
William R. Pickett, administrator of the estate of A. J. 
Pickett, deceased, or order, one thousand nine hundred and 
five 24-100 dollars, in gold or its equivalent, for value re- 
ceived, with interest from date, J. L. Hott, 

M. W. Garrison, 
D. M. Syow.” 
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On this note were the following indorsements: “ Pay to 
K. B. Randolph. W. R. Pickett, Adm’r.” “E. B. Ran- 
dolph.” 


The note was claimed by Given & Co., as the indorsees 
of said E. B. Randolph, who was the husband of Mrs. Co- 
rinne Randolph, who was the daughter of said A. J. Pickett, 
deceased. And said F. C. Randolph claimed said note, as 
the administrator of the estate of Mrs. Corinne Randolph, 
deceased, and alleged that the same was a part of her 
statutory separate estate, which had been received by her 
husband in his life-time, and improperly and illegally trans- 
ferred by him, without her concurrence, to said Given & 
Co. Noble & Brother also claimed an interest in said note, 
as plaintiffs in a garnishment issued on a judgment in their 
favor, against said Given & Co. But these claims are not 
involved in the view in which this cause is presented for 
revision, and no further notice will be taken of them here. 

Upon the hearing, the chancellor rendered the following 
decree : 

“This cause, coming on to be heard, was submitted for 
decree on bill and answers, and after a careful considera- 
tion and argument, it is ordered, adjudged, and decreed, as 
follows, to-wit: 1. That the complainants’ bill of inter- 
pleader is properly filed, and that the defendants interplead 
as prayed by complainants. 2d. That the costs of this suit 
be paid out of the funds hereinafter mentioned. 3d. That 
complainants pay the amount of the note mentioned in 
complainants’ bill, and interest, in gold, or thirty-two hun- 
dred and sixty 42-100 dollars, its equivalent in legal tender 
treasury-notes of the United States. November 28, 1868.” 

From this decree said complainant, J. L. Holt, ap- 
pealed to this court, and here assigns as his only error, the 
following: “1. The court erred in the decree in requiring 
payment in gold, or an equivalent amount of legal tender 


treasury-notes of the United States. No other error is 
assigned, and an affirmance on all other points is desired.” 


Wa ker, Murpney & Winter, for appellants. 
EmorE & GUNTER, contra. 
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[No briefs came into the reporter’s hands. | 


PETERS, J., (after stating facts as above.)—The decis- 
ion in Chisholm et al. v. Arrington et al., at the present term 
of this court, settles the point raised on this assignment. 
Following the principles there laid down, the decree in this 
case must be affirmed. 

The note in this suit bears date since the passage of the 
act of congress making United States notes issued by the 
secretary of the treasury of the United States, “a legal 
tender in payment of all debts, public and private,” with 
certain exceptions, which are not involved in this case. 
This act is commonly called the legal tender law, and is 
entitled “ An act to authorize the issue of United States 
notes, and for the redemption or funding thereof, and for 
funding the floating debt of the United States,” approved 
February 25, 1862.—U. 8. Statutes at Large, p. 345, et seq. 

This law has been construed by the highest court in the 
Union, in two cases recently adjudicated. In speaking of 
this act, the chief-justice, delivering the opinion of a major- 
ity of the court, says: “ Nor is it necessary now to decide 
the question, whether the acts, making United States notes 
a legal tender, are warranted by the constitution. We ex- 
press no opinion on that point, but assume, for the present, 
the constitutionality of these acts. Proceeding upon this 
assumption, we find two descriptions of lawful money in 
use under the acts of congress, in either of which damages 
for non-performance of contracts, whether made before or 
since the passage of the currency acts, may be properly 
assessed, in the absence of any different understanding or 
agreement between the parties; but the obvious intent, in 
contracts for payment in coin, to guard against fluctuation 
in the medium of payment, warrants the inference, that it 
was the understanding of the parties that such contracts 
should be satisfied, whether before or after the judgment, 
only by tender of coin; while the absence of any express 
stipulation as to the description, in contracts for payment 
of money generally, warrants the opposite inference of an 
understanding between parties, that such contracts may be 
satisfied, before or after judgment, by the tender of any 
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lawful money.”—Butler v. Horwitz, 3 American Law Rev. 
pp. 572, 573; Bronson v. Rodes, 3 Amer. Law Rev. p. 565. 

Then, as these cases decide, if the obligor may pay 
in gold, when the contract is to pay in gold, or in 
currency, when the agreement is to pay in currency, 
it seems evident that no objection can be taken to the de- 
cree rendered in the court below. When the description 
of currency is not settled in the agreement of the parties, 
the law implies, that the medium of payment may be any 
currency or money which is a legal tender in payment of 
debts. Treasury notes of the United States, or to speak 
in the language of the act, “ United States notes,” issued 
by the secretary of the treasury of the United States, by 
authority of the act above referred to, are a legal tender in 
payment of debts. These notes have a gold value. A 
certain amount of these notes may, therefore, be equiva- 
lent to a certain number of dollars in gold. But as this 
value is not fixed by law, or always the same, it was neces- 
sary that the court should remove this uncertainty, so that 
the decree might declare the precise thing to be done, and 
which, when done, would be a satisfaction of the judgment. 
In order to effect this, the judgment must be certain. In 
this case, the debtor had the right to pay in gold or its 
equivalent. This must mean, that the obligation of the 
contract might be discharged in something having the 
character of dollars. The promise was to pay dollars. 
Then the equivalent intended must have been an equiva- 
lent in dollars, which are a legal tender in payment of 
debts ; that is, legal tender treasury-notes of the United 
States ; because no other debt-paying medium exists in the 
government, except gold and silver coin, which latter is 
legally classed with gold. The contract is merged in the 
judgment.— Mason v. Eldred et al., 6 Wall. 251. And the 
judgment bears interest, but the interest to be paid after 
judgment is judgment interest, and not contract interest. 
These may be different.— Billingsley v. Billingsley, 24 Ala. 
518 ; [jams et al. v. Rice, 17 Ala. 404; Smith v. Black, 8. & R 
142. But it is said in the cases above cited, that a debt 
payable in gold, bears interest in gold; and for like reason, 
a debt payable in currency, bears interest in currency. 























JUNE TERM, 1869. 617 
J. & M. Caldwell v. Baldwin et al. 








The decree of the learned chancellor in the court below 
is in accordance with this construction of the law upon the 
question of currency, and it is consequently free from error. 
It is therefore affirmed. The appellant and his security 
will pay the costs in this court and the court below, out of 
the money secured by said note. And the cause is re- 
manded, with instructions to proceed in its disposition, in 
the court below, so as to settle the ownership of said note, 
and all other questions arising out of the interpleading of 
the parties in this suit, as required by law. 





J. & M. CALDWELL vs. BALDWIN Et At. 
[MOTION TO SUBMIT CAUSE IN SUPREME COURT. ] 


1, Appeal ; how taken.—An appeal can only be taken in the manner pre- 
scribed by law. The clerk, register, or judge of probate ‘‘ must certify 
the fact that such an appeal was taken, and the time when,” as a part of 
the record. 

2. Filing record in supreme court ; effect of.—The mere filing of the record 
in the supreme court, without taking an appeal, and having the same 
certified as a part of the record, does not have the effect to remove the 
case into the supreme court. 

3. Same; certiorari, when will not issue.—In such a case a certiorari will 
not be issued to perfect the record, nor will the case be dismissed ; but 
the party filing such transcript will be permitted to withdraw it without 
costs. 

4, Supreme court; jurisdiction of, agreement “to submit” cause does not 
give.—An agreement between the attorneys of the parties toa suit, ‘‘to 
submit” the matter in controversy to the supreme court, at its next en- 
suing term, is not sufficient, under the present law of this State, to give 
the court jurisdiction of such cause, 


Motion in this court for certiovar?, and if refused, to 
submit cause, based on following facts : 


From the transcript filed in this cause, it appears that J. 
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& M. Caldwell brought an action of assumpsit against J. 
P. Baldwin, in the circuit court of Pike, recovering a judg- 
ment against him by default. S. M. Smyth, county treas- 
urer of Pike, was summoned to answer as garnishee. On 
the final hearing, the court discharged the garnishee, and 
the plaintiff excepted.” 

From the bill of exceptions, which was duly signed and 
sealed at the plaintiffs’ instance, it appears “that the 
plaintiff and the garnishee, by their attorneys, agreed upon 
the following state of facts, (here follows the facts), and the 
garnishee consents that this cause be submitted to the su- 
preme court, at the ensuing June term.” 

The clerk merely certifies that the transcript ‘“ contains 
full, true and correct, and perfect transcript of the record 
and proceedings ” in said cause. 








J. D. GarDNER, pro motion. 


PETERS, J.—I have looked into the transcript filed in 
this case, and have not been able to find that any appeal 
has been taken from the judgment of the court below, and 
certified to this court. This is necessary in order to bring 
the cause here, unless it is a case in which this court could 
exercise original jurisdiction. 

The constitution gives the general assembly authority to 
invest thiscourt “with powers of a judicial nature.” —Art. VI, 
$1, Const. Ala. But the character of the jurisdiction is pre- 
scribed by the constitution itself. This is done in the sec- 
ond section of the VI article. It is in these words: “ Sec- 
tion 2. Except in cases otherwise directed in the constitu- 
tion, the supreme court shall have appellate jurisdiction 
only, which shall be co-extensive with the State, under 
such restrictions and regulations, not repugnant to this 
constitution, as may from time to time be proscribed by 
law ; Provided, That said court shall have power to issue 
writs of injunction, mandamus, habeas corpus, quo warranto, 
and such other remedial and original writs as may be nec- 
essary to give it a general superintendence and control of 
inferior jurisdictions.’—Art. VI, § 2, Const. Ala. 

In conformity with this section of the constitution, the 
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general assembly has prescribed by law the manner in 
which this jurisdiction shall be exercised. It is this: 
“From any final judgment or decree of the chancery, cir- 
cuit, or probate courts, except in such cases as are other- 
wise directed by law, an appeal lies to the supreme court, 
for the examination thereof, as matter of right, on the ap- 
plication of either party, or their personal representatives, 
and the clerk, register, or judge of probate, must certify 
the fact that such appeal was taken, and the time when, as 
part of the record, which gives the supreme court jurisdic- 
tion of the case.’—Revised Code, § 3485. Without this, 
the cause is not in this court. The mere filing of the 
transcript of the record in this court does not bring the 
case here, and entitle this court to take jurisdiction of it’ 
The restrictions and regulations prescribed by law must be 
pursued.—Art. VI, § 2, Const. Ala. ; Revised Code, $$ 3485, 
3486, 3509, 3498. 

No appeal having been taken in this cause, there is noth- 
ing on which to base a certiorari, in order to perfect the 
record. The case will not be dismissed, because it is not 
really in this court, but the party bringing the transcript 
here and filing it, in this court, has leave to withdraw it 
without costs. 

I am not aware that any authority exists which justifies 
this court to take jurisdiction of a cause, upon agreement 
of the parties, which has not been brought here in the 
manner prescribed by law. 

Let the party filing the transcript withdraw it, if he 
pleases to do so. 








1 
H 
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McLEMORE vs. COLE, GarnIsHEE. 


[ATTACHMENT COMMENCED BY GARNISHMENT. ] 


1. General order No. 13, of Gen. Swayne ; authorizes a garnishment.—An 
attachment issued under ‘‘General Order No. 13,” issued by General 
Swayne, dated November 7th, 1867, may be executed by summoning 
any one having in his possession the property subject to the lien given 
by the order. 


AppgaL from the City Court of Montgomery. 
Tried before Samuet F. Rice, esq., an attorney of the 
court, under § 708 of Revised Code. 


Tue facts of the case are set out in the opinion. The 
following is the order referred to : 

“ Headquarters District of Alabama, Montgomery, Ala- 
bama, November 7th, 1867—General Orders No. 13. In 
order to secure to agricultural laborers in this State pay- 
ment for the labor of this year, a lien is hereby created in 
their favor upon the crop grown upon the farms on which 
they are respectively employed ; said lien attaches from 
this date, and is subordinate to prior liens. This lien will 
be recognized by the several courts and magistrates of this 
State, and will be enforced by attachment, to be issued by 
any judge, clerk of a court of record, or justice of the 
peace. In case the amount claimed to be due is one hun- 
dred dollars or less, it shall be returnable before a justice of 
the county, and when it exceeds one hundred dollars, it 
shall be returnable before a court of record having juris- 
diction of such cases. Such attachment will be issued 
when any part of the crop shall hereafter be removed, or 
be about to be removed without payment of the wages, and 
without the consent of the laborer. Affidavit being made 
of either of the facts above recited, and of the amount of 
wages due, or to become due, for his share of the crop, and 
bond being given as in other cases of attachments, the at- 

achment shall at once issue to the proper officer to be 
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levied on, or so much of the crop produced on the planta- 
tion as shall be sufficient to supply the demand ; but in 
case the plaintiff shall swear in his affidavit that he is un- 
able to give security on the bond, then the attachment shall 
issue without any security on the bond. The attachment 
suit shall be triable at the first term of the court, after the 
execution and return of the writ of attachment, and any 
number of laborers on a plantation may join in one suit. 

By command of 

Brevet Maj. Gen. WaGEr SWAYNE. 

S. C. GREENE, Captain 25th Infantry, Brevet Maj. U. S. 

A., A. D.C. & A. A. A. G.” 


B. McKiyneg, and Watts & Troy, for appellant. 
Stone, CLopron & CLANTON, contra. 


[No briefs came into reporter’s hands. ] 


BL. F. SAFFOLD, J.—The appellant sued out an attach- 
ment against the appellee, Marshall, to be levied on the 
crop of said Marshall, made during the year 1867, under 
General Order No. 13, issued by Gen. Swayne, then military 
governor of Alabama, on the 7th of November, 1867. The 
attachment was levied by summoning the appellee, Cole, to 
answer as garnishee. The answer of the garnishee was 
controverted. An issue was made up and tried by jury, 
and a verdict rendered against the garnishee. The verdict 
determined that he had in his possession a portion of the 
crop of the defendant Marshall, made in the year 1867, 
exceeding any claim he had on Marshall, to the amount of 
fifteen hundred dollars. The garnishee then moved, in 
arrest of judgment, that order No. 13 did not authorize a 
garnishment. The motion was sustained by the court, and 
this ruling is now assigned as error. 

The order, which may be found in the acts of the legis- 
lature of 1868, p. 252, gives to the agricultural laborer a 
lien for his wages for the year 1867, on the crop of that 
year which he assisted in making, and directs its enforce- 
ment by attachment. The attachment is to be levied on 
the crop, or so much of it as may be necessary. It is to 
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be issued whenever the crop has been removed, or is about 
to be removed, without payment of the wages, or without 
the consent of the laborer. One of the modes of levying 
an attachment, is summoning some person indebted to, or 
having in his possession, or under his control, property 
belonging to the defendant.—Revised Code, § 2943. As 
the purpose of this order was to give a lien on the crop, 
and an attachment to enforce it, it follows that the property 
to which the lien has attached can be pursued into the pos- 
session of any holder, but the remedy can not apply to any 
other property, debt, or obligation. The summons to the 
garnishee was a levy of the attachment on the crop which 
was liable, if in his possession.—EFxr’s of Tellinghast v. 
Johnson, use, &c., 5 Ala. 514; Thompson v. Allen, 4 Stew & 
Port. 184; Carey v. Gregg, 3 Stew. 433; Cleavelund v. The 
State, 34 Ala. 258 ; Drake on Attachment, § 453. 
The judgment is reversed and the cause remanded. 





McCRAE vs. YOUNG. 


[TRIAL OF THE RIGHT OF PROPERTY. ] 


1. Declarations of defendant inattachment ; when part of the res geste.—On 
a trial of the right of property, the declarations of the defendant in at- 
tachment, who is in possession of the property levied on, as to the 
character of this possession, area part of the res yesta, and as such, 
should be permitted to go to the jury for what they are worth. 

2. Contract ; what is evidence of a sale and not of agreement to sell.—A 
contract in these words : ‘‘ Know all men by these presents, that I have 
this day sold to Edward B. Young, ten bales of cotton, middling quality, 
to weigh six hundred pounds each ; and I further acknowledge that I 
have this day received dollars as a part payment for said ten 





bales of cotton ; and it is understood that I am to keep the cotton, and 
to deliver the cotton when called for by said Young, and the balance 
then to be settled between us,” is evidence of an actual bargain and 
sale of said cotton, and not a mere agreement to sell, if the cotton is in 
existence at the time of such sale. 

3. Cotlon ; when sale becomes complete without delivery.—A sale of ten bales 
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of cotton unginned, which, at the time of the sale, is in possession of 
the vendor, becomes complete, upon the full payment of all the price 
by the purchaser, though the same may not have been actually delivered, 
if the parties intended it as a sale, and treated it as a sale. 


AppEFAL from the Circuit Court of Barbour. 
Tried before the Hon. H. D. Crayton. 


The facts of the case appear in the opinion. 


SHorter & Broruer, for appellant. 
J. L. Puau, contra. 


[No briefs came into the reporter’s hands. ] 


PETERS, J.—This is a proceeding for the trial of the 
right of property levied on by attachment. It was com- 
menced in the circuit court of Barbour county, in this 
State, on the 29th day of October, 1865. The property 
levied on was taken on the 18th day of October in the same 
year, and is described in the levy, as “six square bales of 
cotton, and 13,600 pounds of seed cotton, more or less.” 
The appellant, McCrae, was the plaintiff in the attachment, 
and John W. Hall the defendant, and the claim was inter- 
posed by Edward B. Young, who is the appellee in this 
court. On the trial it was shown that the cotton levied on 
was on the plantation of the defendant, John W. Hall ; 
the baled cotton at his press, and the seed cotton in his gin- 
house, in bulk. It was also shown, that Young had fur- 
nished the baling cloth with which the six bales were cov- 
ered ; and that the six bales weighed about five hundred 
pounds each. It was also attempted to be proven, that at 
the time of the levy, Hall, the defendant, was present and 
said the cotton seized under the attachment belonged to 
his son, an unmarried young man who was living with him. 
This testimony, so far as Hall’s declarations were concerned, 
was objected to by the claimant, and it was excluded by 
the court ; to which exclusion the plaintiff, McCrae, ex- 
cepted. It was also proven, that the cotton in controversy 
was made on the plantation of the defendant, Hall, in the 
year 1863, and had remained there in his possession, since 
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and up to the time of the levy. There was some other testi- 
mony, but it is needless to state it, as it merely went to 
support that already detailed. 

The claimant’s testimony went to show, that in the fall 
of 1863, he purchased a lot of cotton from the defendant, 
Hall, in the town of Eufaula, in this State, which cotton was 
then on Hall’s plantation ; that said purchase was evidenced 
by an instrument in writing in these words : 

“The State of Alabama, ) Knowall men by these presents, 
Barbour county. that I have this day sold to 
Edward B. Young, ten bales of cotton, middling quality, to 
weigh six hundred pounds each ; and I further acknowledge 
that I have this day received dollars, as part payment: 
for said ten bales of cotton ; and it is understood that I am 
to keep the cotton and to deliver the cotton when called for 
by said Young, and the balance then to be settled between 
us. Fall of 1863. J. W. Hatt.” 


The claimant also showed that he had furnished said 
Hall the bagging and rope to pack said ten bales of cotton 
on the day of said purchase, and that before said levy he 
had paid said Hall for said cotton, but none of it had ever 
been delivered ; and claimant had never seen the cotton 
before the levy, and it had remained with Hall according 
to their contract ever since the purchase ; that claimant did 
not know whether the cotton levied on was the identical 
cotton mentioned in the written contract above set out. It 
was admitted that Young purchased and paid for the cot- 
ton referred to by him, in good faith. It was also shown, 
that before the issuance of the attachment in this case, 
Hall and Young had a settlement for the balance of the 
cotton unpaid for, and that Young gave Hall a check on 
Young, Woods & Gardner, “for whatever was due on said 
cotton, and this check was paid.” 

On this evidence the jury found a verdict for the claim- 
ant, and judgment was given accordingly. 

At the trial several charges were asked by the parties on 
both sides, upon which the ruling of the court was objected 
to by the appellant, and exceptions taken, and which have 
been assigned for error, but as they can not effect the case 
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hereafter in the views we take of it, except as herein noticed, 
they are not considered in this opinion. 

The objection to the refusal of the court below to admit 
the declarations of the defendant, Hall, about the owner- 
ship of the cotton while in his possession, is well taken. 
The court erred in excluding Hall’s declarations. It has 
been repeatedly decided, from a very early day in this State, 
that such declarations as to ownership are a part of the 
res gestiv, and must be received for what they are worth.— 
Shep. Dig. p. 591, § 104. 

Here there was a sale and not a mere agreement to sell. 
The cotton was sold. Such is the language of the written 
instrument. There is no pretense of fraud in this transac- 
tion. This is forbidden by the admission, that the purchase 
and payment by Young were made in good faith. A sale 
is good between the parties without a delivery, when they 
so intend it and so treat it. But there was a sufficient de- 
livery in this case. Though the purchaser did not take 
possession himself, the vendor did take such possession for 
him, and agreed to keep the cotton for him until called for. 
The vendor, by this stipulation in the contract of sale, be- 
came the agent or bailee of the purchaser to receive and 
keep the cotton for him.—Benj. on Sales, pp. 3, 218, 219, 
et seq., 606 ; 2 Kent, 492. 

But in whatever light the written contract is viewed, the 
sale became complete before the issuance and levy of the 
attachment. There was a certain ascertained quantity of 
cotton sold ; a part of the price was paid at the time of 
the sale, and bagging and rope sufficient to pack the whole 
lot was furnished by the purchaser ; the cotton was then in 
existence on the plantation of the vendor, and subsequent- 
ly to the sale, and before the levy, a settlement was made 
between the parties for the balance, and the whole price 
was paid by Young. There was no proof showing that the 
cotton sold was a part of a larger lot, and needed separa- 
tion. There were six bales at the press, and 13,600 pounds 
seed cotton in the gin-house, in bulk. This quantity of 
seed cotton would about complete the quantity sold; that 
is, ten bales at six hundred pounds each. This construc- 
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tion agrees with the language of the contract. The words 
of the written instrument are: “I have this day sold to 
Edward B. Young ten bales of cotton;”’ and not that I 
have agreed to sell. This expression imports a completed 
transaction—a finished bargain and sale. I therefore think 
that the sale to Young was complete before the levy, and 
his claim must prevail over the title under the levy, if the 
cotton in dispute is the same that was sold by Hall to 
Young in the fall of 1863 ; and there was no fraud in the 
transaction, about which the court expresses no opinion. 
For the error above pointed out, the judgment below is 
reversed, and the case is remanded for a new trial. 





POWELL et at. vs. KNIGHTON, Apw’r. 


[BILL IN EQUITY BY LEGATEE AGAINST ADMINISTRATOR, FOR ACCOUNT, &C., 
AND TO COMPEL PAYMENT OF LEGACY. ] 


1. Confederate money; receipt of by administrator in good faith, what no 
defense against.—An executor of a testator having been sued for the re- 
covery of a special legacy, defended on the ground that he had sold 
certain property of his testator for an amount sufficient to pay the leg- 
acy, but had received payment for it in Confederate currency in good 
faith ,—held, that this was no defense against a recovery. 


AppEaL from the Circuit Court of Henry, sitting as a 
court of chancery. 
Tried before the Hon. J. McCates WILEY. 


In this cause it was agreed by the counsel of the par- 
ties, that “inasmuch as the legislature has not passed any 
act to set in active operation the proviso to the 5th section 
of article VI of the constitution, conferring jurisdiction 
upon circuit courts in certain chancery cases, they will not 
raise any question as to the jurisdiction of the circuit 
court of Henry county in this case, but consent that said 
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court take and exercise jurisdiction in said cause.” The 
material facts of the case will be found in the opinion. 


F. M. Woon, for appellant. 
W. C. Oates, contra. 


[No briefs came into reporter’s hands. ] 


B. F. SAFFOLD, J.—The bill and answer in this case 
agree in the following statement of facts material to the 
decision of the questions at issue: James A. Dozier, the 
intestate of tle appellant, was to receive from the estate of 
his father, Richard Dozier, a special legacy of twelve hun- 
dred dollars. This sum was to be raised by the sale of 
certain designated lands, and if the full amount was not so 
realized, other property was to be sold to make up the de- 
ficiency. 

The appellant, as the executor of the will of Richard 
Dozier, sold the land in November, 1860, but the price ob- 
tained was less than twelve hundred dollars. A credit was 
given for the purchase-money, and in 1863 the appellant 
received payment of the debt in Confederate currency. 
During the war he sold other property of his testator in 
order to procure the remainder of the legacy, and received 
the same currency in payment. He has never paid the 
legatee more than an insignificant amount, for which he 
has obtained credit. 

On the hearing of the cause, the court refused to allow 
him a credit for the Confederate currency, and charged 
him with the principal and interest of the legacy, except 
the small amount above mentioned. 

The only defense relied on by the defendant is that he 
acted in good faith in receiving the Confederate currency. 
The act of the legislature on which he depended for pro- 
tection, has been declared by this court to be unconstitu- 
tional.— Louston v. Deloach (at the present term). In the 
absence of more correct reasons for his failure to pay the 
legacy, we must conclude that the court did not err in the 
decree rendered. 

The decree is affirmed. 
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FEAGAN et at., Apm’rs, vs. KENDALL. 


[CONTEST OF INSOLVENCY OF ESTATE IN PROBATE COURT. ] 


1. Administrator ; duty of, on petition to declare estate insolrent.—An 
administrator, who applies to have the estate which he represents 
declared insolvent, should file in the oftice of the probate jndye of the 
proper county, in the case of his administration, a report in writing, 
‘that such estate is, to the best of his knowledge and belief, insol- 
vent.” 

2. Same.—And with such report, he should also file the three statements 
in writing, required by section 2197 of the Revised Code. And this re- 
port and statements should be accompanied by the administrator’s affi- 
davit, that the same are ‘‘correct, to the best of his knowledge, infor- 
mation and belief.” 

3. Estate; when can not be declared insolvent.—An estate can not be de- 
clared insolvent, so long as the available assets are greater in amount 
than the unpaid outstanding claims against the estate. 

4. Administrator ; duty of.—It is the duty of an administrator to receive 
the assets of the estate, collect the debts owing the estate, pay the 
claims against it, in the order of their preference, and the residue, if 
any, distribute among the persons entitled to it, according to law. If 
an administrator proceeds out of this order, he does so at his own 
peril. 

5. Same.—It is the duty of the administrator to proceed, as soon as he 
reasonably can, to collect the debts of the deceased. If they are lost 
by his unreasonable delay, he will be responsible for such loss. And a 
debt which could have been collected by due diligence will be reckoned 
as assets, upon an application to have the estate declared insolvent. 

6. Refusal to declare insolvent ; when no bar to second application.—The 
judgment on one application to have an estate declared insolvent, is no 
bar to a second application upon a different state of facts. 


Appeal from the Probate Court of Covington. 
Tried before the Hon. Tos. P. Corrie. 


PETERS, J.—At a regular term of the probate court of 
Covington county, in this State, on the second Monday in 
March, 1867, the application of Josiah Jones and Samuel 
P. Feagan, the administrators of the estate of Samuel P. 
Feagan, deceased, to have the estate of said deceased de- 
clared insolvent, came on to be heard, when Kennard Ken- 
dall, one of the creditors of said estate, made issue in due 
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form of law, denying that said estate is insolvent. It seems 
that a trial of this issue by a jury was waived by the par- 
ties, and it was tried by the court, without the intervention 
of a jury. 

On this trial, the facts of the case, as we gather them 
from the bill of exceptions, and a very imperfect record, 
were these, namely: On the 29th day of March, 1859, the 
said administrators, under an order of the probate court of 
said county of Covington, sold the real and personal prop- 
erty, except the slaves, of said estate of said Samuel P. 
Feagan, deceased, for the sum of twenty-seven thousand, 
eight hundred and seventy-six dollars and seventy cents, 
($27,876 70); that the said administrators paid off claims 
against said estate amounting to twenty-five thousand, eight 
hundred and seventy-three dollars and sixty cents, ($25,- 
873 60), “including court fees and commissions, leaving a 
balance in their hands of $2,003 10; that, on the 27th day 
of November, 1860, said administrators, under an order 
of said probate court, made distribution of the slaves be- 
longing to said estate to those persons entitled to the same ; 
that said slaves were appraised at the sum of fifty-seven 
thousand and five dollars; that at the time said distribu- 
tion of said slaves took place, said administrators took 
from each of said distributees “ refunding bonds, as the law 
requires in such cases;” that on the second Monday in 
March, 1861, the said administrators proceeded “to make 
a partial settlement with the court, and then and there 
made division and partial settlement among the heirs and 
distributees of all the assets of said estate, then in their 
hands, except a note of the amount of four thousand dol- 
lars, and interest thereon, against William Judge, with a 
mortgage on about six hundred acres of land, with a steam 
saw-mill thereon, to secure the payment of said note, which 
note was retained by said administrators for the purpose of 
paying the balance of outstanding claims against said es- 
tate, of about the amount of thirty-seven hundred dollars, 
which remained not paid” at the date “of said settle- 
ment ;” that the said steam saw-mill, on said mortgaged 
lands, was burned down during the late war. 

Upon this “statement of facts,” the court was asked to 
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decree said estate insolvent, for the following reasons, viz : 
“1st. That through and by the effects of the war the slaves 
were set free; thereby the refunding bonds had become 
void, and could not be sued on. 2d. That the burning of 
the steam saw-mill by the yankees had depreciated the 
value of the land, the only security to the note, so that the 
land could not and would not sell for enough to pay the 
claims against the estate.” This the court refused, and 
the administrators excepted, and appeal to this court. 

In proceedings of this kind, the statute requires, that 
when an administrator of any estate is satisfied that the 
property of the estate is insufficient to pay its debts, he 
must file with the court having jurisdiction of the estate a 
report in writing, that such estate is, to the best of his 
knowledge and belief, insolvent ; and also file with said re- 
port, certain statements, also in writing, of the personal 
property and assets belonging to said estate, and the esti- 
mated value of the same; also, another statement of the 
real property of said estate, and the estimated value there- 
of ; and, also, a full statement of all claims against the es- 
tate, which have come to his knowledge ; each of these 
three statements containing such additional particulars as 
are named in the statute, and which are not now necessary 
here to be enumerated. This report and statements must 
be accompanied by affidavit of the administrator, that the 
same are correct, to the best of the administrator’s know]l- 
edge and belief. Notice of this proceeding is then required 
to be given by the court to the creditors of the estate, and 
a time is appointed to hear and determine the matters 
arising on this report. But any creditor of the estate may 
contest such report, by making an issue as to its correct- 
ness, by denying, in writing, that the estate is insolvent. 
Any of the creditors, or all, may join in this issue, and it 
must be tried by a jury, on the application of either party. 
If the issue is decided against the administrator, the report 
must be dismissed, and the administrator and his securi- 
ties taxed with the costs, for which execution may issue. 
If, on the other hand, the issue is decided in favor of the 
administrator, the estate must be declared insolvent, and 
the contesting creditor or creditors must pay the costs, or 
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they may be paid out of the assets of the estate, as the 
court shall direct.—Revised Code, §§ 2178 to 2187. 

In this case, it does not appear that these formalities were 
very strictly complied with. At least, the evidence of such 
compliance is not shown by the record. There is no re- 
port, no statements, and no issue found in the record ; but 
simply a declaration in the recitals of the judgment of the 
probate court, that they existed. But as no objection 
seems to have been interposed to such irregularities in the 
court below, if they existed in that court, and no such ob- 
jection is raised in the assignment of errors, no further no- 
tice will be taken of them here. 

The assignment of errors in this court are but two: 
‘1st. That the court decreed the estate of Feagan to be 
solvent on the facts stated. 2d. That the court did not 
declare said estate insolvent.” These raise the same issue, 
but in different words. 

No question is raised on the record by these assignments, 
except a question as to the force and value of the facts 
given in the bill of exceptions already recited; and none 
will be considered in this opinion, because all questions 
sought to be reviewed and corrected in this tribunal must 
be distinctly stated in an assignment of error, and insisted 
on in argument ; or they will be considered by the court to 
have been waived and abandoned. Such is the practice of 
this court.—Rule of Practice No. 1, Revised Code, p. 816 ; 
Shepherd’s Digest, p. 555, § 37; Maller v. Saltzbacher & 
Paige, 38 Ala. 38. 

An administrator is bound to use proper diligence to col- 
lect the debts due and owing to the estate he represents, 
and if he fails to do so, when he could have collected them, 
under ordinary circumstances, he is chargeable with the 
amount of the debt thus lost. It is assets in his hands, 
and must be reckoned as such in considering the ques- 
tion of the solvency or insolvency of the estate. After 
collecting the debts owing to the deceased, it is the duty of 
the administrator, if the estate is solvent, first to pay the 
claims against the estate in the order required by law; 
that is, the preferred claims must be first paid in the order 
of their precedence, then the other claims against the es- 
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tate as they become due and are presented. And after 
these claims are all paid, then the residue of the estate 
which remains in the hands of the administrator, he is 
bound to distribute and pay over to those persons who are 
entitled to the same, in the manner required by law. In 
Willis’ Adm’r v. Willis’ Heirs, Mr. Justice OrmonD says: 
‘*The duty of the administrator was to receive the assets 
of the estate, pay the debts of the deceased, and to pay 
over the residue, if any, to those entitled to it.”—9 Ala. 
334. If, however, the administrator disregards the order 
in which the law requires him to conduct the estate, and 
pays over to the distributee what is esteemed his portion, 
before the debts are paid, he is not thereby discharged from 
accounting for the property thus distributed, but he is lia- 
ble to be charged with the same, to the amount, at least, of 
the outstanding claims against the deceased yet remaining 
unpaid.— Oglesby v. Howard, January Term, 1859; Willis’ 
Adm’r v. Willis’ Heirs, 9 Ala. 330, 334. 

The admitted facts here show that the administrators 
had in their hands two thousand and three dollars and ten 
cents, the residue of the proceeds of the sale made on the 
29th March, 1857, and the debt by note on William Judge 
for four thousand dollars, which is not shown by any proofs 
to have been incapable of collection or insolvent. ‘These 
two amounts make the sum of six thousand and three dol- 
lars and ten cents, besides interest. The claims against the 
deceased remaining unpaid are admitted to be about three 
thousand, seven hundred and fifty dollars, thus showing 
that the assets are much greater than the debts of the de- 
ceased remaining unpaid. The estate could not, then, be 
declared insolvent, because insolvency means an insuffi- 
ciency of assets in the hands of the administrator to pay 
the debts of the deceased. If the assets exceed in value 
the amount of the claims against the deceased, then the 
estate can not be declared insolvent. Such is the case 
here. There was no error, then, in the judgment of the 
court below of which the appellants have any cause to 
complain. But as insolvency may occur in any stage of 
the administration of an estate, the judgment on this ap- 
plication is no bar to a second application, to have said es- 
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tate declared insolvent, upon a different state of facts, which 
would justify such application. 

The judgment of the probate court is therefore affirmed, 
at the costs of the appellants and their surety on their ap- 
peal bond. 





RIVERS vs. THOMPSON. 
[REAL ACTION IN THE NATURE OF EJECTMENT. ] 


1. Adverse possession ; definition of.—Adverse possession is that kind of 
continued occupation and enjoyment of real estate, which indicates an 
assertion of right on the part of the person maintaining it, 

2. Same ; jury, province of.—It is the province of the jury to determine 

the facts which constitute adverse possession, under appropriate in- 

structions from the court. 

Probate court; decree of, to sell lands, when cannot be collaterally as- 
sailed.—The orders, or decrees, of the probate court, respecting the 
sale of the real estate of a decedent, cannot be collaterally assailed 
when its jurisdiction is shown to have attached. 

4. Tax sale of lands in 1854 ; when invalid.—A sale of land for taxes in 1854 
is invalid, if it is not shown that the assessor complied with the provis- 
ions of § 428 of the Code of 1852, in giving notice of his attendance in 
each precinct, to assess the taxes, 


a 


AppkEaL from the Circuit Court of Barbour. 
Tried before Hon. H. D. Cayton. 


THE material facts of the case will be found in the opin- 
ion. The following is all the testimony in relation to the 
assessment of taxes, for non-payment of which the lands 
in controversy were sold: “The defendant introduced as 
evidence on the trial, the original book of assessments of 
lands for taxes in Barbour county, Alabama, for the year 
1853, in the handwriting of J. H. Danforth, filed in the 
oftice of the probate judge of said county, in which the 
lands in controversy are duly assessed to ‘owner un- 
known, and the amount of taxes therein for the year 1853 
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at $10.98. It was proved that J. H. Danforth was the as- 
sessor of taxes for the year 1853 for said county; that he 
did assess the taxes in said county for the year 1853 ; that 
said book of assessment was in his handwriting, and that 
said Danforth was dead.” There was some other testi- 
mony set out in the bill of exceptions in relation to sale, 
&c., which is not material to be set out. 

The application to the probate court, and the order for 
the sale of the lands, are both silent as to the terms of the 
sale. The order confirming the sale shows that it was 
made for cash, and the purchase-money paid. 

The court, at the request of the plaintiffs, charged the 
jury that “if they believed the evidence, they must find 
for the plaintiff the lands sued for,” and defendant ex- 
cepted, Xe. 

The charge of the court is now assigned as error. 








Rice, SempLe & GoLpruwalrteE, for appellant.—l. In a 
real action, under the Code of 1853, the plaintiff cannot 
recover, unless, at the commencement of the action, he had 
a legal right, as distinguished from an equitable right, and 
the right of possession.— Williams v. Hartshorn, 30 Ala. 
211; You v. Flinn, 34 Ala. 409. 

2. Asale of land by an administrator, under an order of 
the probate court which is entirely silent as to the terms of 
sale, is a nullity. It is essential to the validity of such sale 
that an order, or decree, authorizing it and fixing its terms 
should precede it; a confirmation cannot give validity to a 
sale not authorized by any order or decree.— Minnesota Co. 
v. St. Paul Co.,2 Wallace’s Rep. 640. 

3. Such sale, though not void, and though not confirmed, 
confers no legal title upon the purchaser until the court 
orders a conveyance to be made to him, and the convey- 
ance is actually made under such order; and the doctrine 
of relation cannot apply in any such case, so far as the le- 
gal title is concerned. The legal title in such purchaser 
takes origin and date only from the execution of the con- 
veyance.—Code, § 1770. 

4. A conveyance of land by one against whom the land 
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conveyed was held adversely by claim of title, is void.— 
Dexter v. Nelson, 6 Ala. 69. 

And even if this rule does not apply to conveyances by 
sheriffs or administrators, it certainly applies to convey- 
ances by their grantees, and also to conveyances by the 
heirs of au intestate; and its application, in this case, is 
fatal to the appellee. 

5. The possession of appellant for himself and Welborn, 
under the tax title, was older than the possession of the 
plaintiff, and older than the conveyance respectively to the 
plaintiff, and, beyond all doubt, was adverse to the plaintiff 
and to his grantors. It was a possession taken and held 
under the tax title, and under claim of title, and under a 
claim honestly believed to be good against the world. 
This possession of appellant commenced in January, 1857, 
and there is no pretence that it ever ceased before the 
commencement of this suit. It is only upon the ground 
that appellant held possession, that appellee could main- 
tain such an action as this, which does not lie against one 
out of possession. 

If appellee says appellant was out of possession when 
sued, this of itself defeats the suit. If appellant was in 
possession when sued, as the plaintiff admits by the suit 
itself, then, as the possession of appellant was proved to 
have been commenced in January, 1.57, the presumption 
is that he was in possession during the whole intermediate 
period.— Garner v. Green, 8 Ala., and cases therein cited. 

6. The question of adverse possession is a question for 
the jury. The charge of the court invaded the province of 
the jury by taking this question from them. 

7. It may be conceded that when one enters upon land 
under a claim or instrument, which does not give any defi- 
nite or certain boundaries, the possession of part is not 
possession of the whole; but “ when one enters upon land 
under a deed giving definite and certain boundaries, the 
possession of any part is a possession of the whole, though 
the deed be not recorded.” — Hilliard on Remedies for Torts, 
p- 115, $838; Spaulding v. Warren, 25 Vermont, 316; Baird 
v. Bell, Duval’s (Ky.) Reports, 384; Prop’rs Ky. Purchase 
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v. Laboree, Greenleaf’s Rep. 275, and the authorities cited 
in this last mentioned case. 

8. Independent of the foregoing grounds, the right of 
appellant to a verdict was clear, because the tax title is a 
perfect one. 

The only objection made to its validity is that there is 
no positive evidence that the assessor complied with the 
provisions of section 428 of the Code. 

The provisions of that section are obviously “ ministe- 
rial or directory, and not vital or absolutely essential” to 
the validity of the assessment, or tax; especially as to 
non-resident unknown owners. Their evident and sole 
purpose was the personal convenience of the residents of 
the respective beats. They must be construed reasonably 
and limited to the purpose for which they were plainly de- 
signed. It cannot be a just construction, that the mere 
omission to comply with them, in any county, in any par- 
ticular year, renders void every assessment of taxes in that 
county in that year. If so, then the mere like omission in 
every county, in any year, dries up, for that year, the State 
and county treasuries, and stops the wheels of the county 
and State governments.—Dow v. Smith,6 Vermont Re- 
ports, 519. 

What sense or reason is there in non-resident unknown 
owners making complaint that the assessor did not attend 
or give notice, in the respective beats? Why should even 
a resident be permitted to avoid the payment of his taxes, 
merely because the assessor did not attend, or give notice, 
in his beat? The validity or invalidity of an assessment, 
or tax, cannot depend upon any compliance, or non-com- 
pliance with the provisions of § 428 of the Code. The 
other provisions of the tax law clearly prove this. No ac- 
tion is provided for, or contemplated, as founded upon 
§ 428 ; but action is provided for and contemplated as 
founded upon other sections—the fundamental, vital, im- 
perative sections, such as §§ 425, 426, 427.—See 24 U.S. 
Dig. p. 602, $$ 125,150; 15 Iowa Rep. 530; 24 Illinois 
Rep. 105, 108. 

The book of assessments, filed with the probate judge, 
is in the nature of a judgment, which, or a copy of which, 
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gives the collector the power to levy and sell, like an ex- 
ecution does for a sheriff. This provision as to attendance 
of assessor in the beats, is a thing behind the judgment— 
behind the book of assessments; and if the attendance is 
omitted, and the assessment and book of assessment is 
right in every other respect, this mere omission is not suf- 
ficient to invalidate the assessment and book of assess- 
ments. This is not inconsistent with any of our decisions, 
and is a most reasonable and just construction ; it is the 
only reasonable or practicable construction. 

But if compliance with § 428 is essential, then as the as- 
sessor is dead, and his book of assessments was duly filed 
with the probate judge, and nothing is proved showing any 
omission of duty by him, the courts must presume that he 
did his duty under that section. That would be but a 
just application, as to a public and sworn officer, of the 
maxim, “ Site esse acta, omnia presumuntur.—-Davis v. The 
State, 17 Ala. 415, (where this court presumed the magistrate 
had done his duty in reducing the testimony to writing and 
on that presumption held, the court below erred in admitting 
evidence, without producing the writing or accounting for 
its non-production.—9 Foster's Rep. 199; 2 Ohio State 
Rep. 241; 12 Wheaton’s Rep. 70. 

A collector de facto may make a sale, as well as a col- 
lector de jure.—24 U.S. Dig., p. 602, § 126. 

The charge of the court declared the appellee entitled 
to recover all the land sued for. It is certain he was not 
entitled to recover all, even if entitled to recover any part ; 
for one of the heirs of Shorter (Virginia A. Oliver) never 
conveyed to appellee. 

It is a settled rule, that in the absence of evidence to the 
contrary, the presumption is that public officers have done 
their duty. This rule ought to apply to a tax assessor, as 
to the beat notices. 

The charge should have been, that if the evidence was 
believed, the verdict must be for the defendant (the appel- 
lant). 

The action was commenced 24th September, 1858. The 
conveyance by Scott’s administrator to Robinson was not 
executed until 2d June, 1859. Virginia A. Oliver, one of 
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Shorter’s heirs, never conveyed to plaintiff, or to any 
other person. 

The appellee was plaintiff below, and claimed title to the 
land sued for under a patent, 9th March, 1858, to Eli S. 
Shorter and John S. Scott, and certain proceedings in the 
probate court of Russell county, and deeds thereunder by 
the administrator of said Scott, and the purchaser from 
said administrator, and a deed by all the heirs of said 
Shorter, except Virginia A. Oliver, (a married daughter of 
said Scott). 

The defendant claimed the land under a tax title, and 
also claimed that the conveyances to said plaintiff are sev- 
erally void, by reason of defendant’s adverse possession of 
the lands when each of said deeds was executed. The de- 
fendant also insists that the charge of the court is erro- 
neous in authorizing plaintiff to recover all the land sued 
for, when, it is clear, even if he can recover any, lic cannot 
recover all of it. (For instance, one of the heirs of pat- 
entee never conveyed to plaintiff.) 

The defendant also insists that the proceedings in the 
probate court of Russell did not divest the title out of 
Scott’s estate, or heirs. 

The defendant further insists that, if plaintiff had title, 
he acquired it after this suit was begun,—at least to part 
of the land.—_See Hartshorn v. Williams, 30 Ala. A plain- 
tiff cannot recover on a right which he did not have at the 
commencement of his suit.—J/i/l v. Hill, 10 Ala. 527. 

The tax title of defendant is good. The only defect al- 
leged in it is the omission to prove, by positive evidence, 
compliance by assessor with section 428 of the Code, 
which is directory merely and not essential to the validity 
of the tax. 

Tax assessments ought not to be held invalid, because 
the public officers have not strictly followed the provisions 
of law, which are merely directory—especially where the 
tax laws have made provision for the correction of errors 
on the part of assessors.—Oneal v. Va. & Md. Bridge Co., 
18 Maryland, R. 1. 

The provision as to attendance of assessors in beats, &c., 
in section 428 of the Code, is merely directory.—22 U. S. 
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Dig. 533, $$ 61, 62; Adams v. Town of Seymour, 30 Con- 
necticut R. 402; Cowall v. Dorb, 12 Cal. R. 273; Scammon 
v. Scammon, 8 Foster’s R. 419. 

The assessment list is not a record. The grand list, 
called in the statute, the book of assessments, is “ the only 
record of the doings of the assessors ; and this is not per- 
fected until” examined and corrected under sections 440 
and 441 of the Code.—See also, section 442; Goddard v. 
Town of Seymour, 30 Connecticut R. 394; Wheeler v. 
Chicago, 24 Illinois R. 105, 108. 

In the absence of proof to the contrary, it will be pre- 
sumed that the assessor and other sworn public officers 
have obeyed every direction of the law.—22 U. S. Dig. 
533, § 62; Ives v. Lynn, 7 Conn. R. 505; Ward v. Barrows, 
2 Ohio State R. 241; Bank U.S. v. Dandridge, 12 Wheaton, 
70; Gordon v. Norris,9 Foster’s R. 199; Torrey v. Millbury, 
21 Pick. R. 67; Davis v. The State, 17 Ala. 415. 

The record of the assessment of a tax, (that is, the book 
of assessments,) when examined and corrected under sec- 
tions 440, 441 and 442 of the Code, is not merely record 
evidence of the assessment, “it is the assessment itself.” 
Perkins v. Langmaid, 36 New Hamp. R. 502, 507; Wheeler 
v. City of Chicago, 24 Illinois R. 105. 

In the case of an unknown owner of land, “ the land is to 
be assessed,” and there is no personal liability for the tax. 
N. Y. & H. R. R. Co. v. Lyon, 16 Barbour R. 651; 22 U. 
S. Dig. 534, § 95, referring to 42 N. H. R. 282. 

Hence, it is manifest, section 428 of the Code has no ap- 
plication as to a tax on land—the owner being unknown, 
and consequently not liable for the tax, otherwise than by 
the land itself—See authorities cited in the note on pages 
521, 522 of Cooley on Constitutional Limitations. 

In that note, (Cooley on Const. Lim. 521, 522), the writer 
states, in substance, that if the provision of the tax statute 
be such, that “to the tax payer it is immaterial whether it 
was complied with or not, a failure to comply ought not to 
be regarded as a foundation for complaint.” 

In the same note, the writer justly observes, that Black- 
well, in his treatise on tax titles, shows “a perceptible lean- 
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ing against that species of conveyance.” Courts of justice 
can not indulge in such “Jeaning.” 


J. L. Puan, for appellee.—The land sued for was patent- 
ed to Shorter & Scott. Shorter died, and his heirs-at-law 
conveyed to the plaintiff. Scott died, and his administrator 
sold and conveyed to Robinson, under order of probate 
court. Robinson conveyed to Shorter’s heirs-at-law, thus 
vesting in them the entire estate. 

Iverson’s deed, as administrator of Scott to Robinson, 
relates back to time of sale, and vests the title in Robinson 
at that time.—8 North Carolina, (Iredell,) 505. 

The tax sale passed no title to Wellborn, appellant’s ven- 
dor.—5 Ala. 433 ; 11 Ala. 295, and authorities cited. 

There was no proof that the assessor complic:i with the 
requirements of section 428 of the Code. 


B. F. SAFFOLD, J.—This is an action of ejectment 
under the Code, by the appellee against the appellant. 
The issue is joined on the plea of the general issue. The 
plaintiff's title to the land is derived as follows: A patent 
from the United States to Eli S. Shorter and John S. Scott. 
The petition of Iverson, as administrator of Scott, to sell 
his undivided half interest, filed January 31st, 1853. The 
order of the court for the sale, April 18th, 1853. The re- 
port of the sale to Alex. J. Robinson, and his payment of 
the purchase-money, July 25th, 1853. The confirmation of 
the sale, May 9th, 1859. The deed from Iverson, as ad- 
ministrator, to Robinson, June 2d, 1859. A deed from 
Robinson and wife to the heirs-at-law of Eli S. Shorter, 
made April llth, 1857. Another deed from Robinson and 
wife to the heirs-at-law of Shorter, by name, dated June 
11th, 1857. A deed from R. C. Shorter and wife, John A. 
Urquhart and wife, and J. B. Oliver for himself, and as 
trustee of his wife Virginia, to the plaintiff, dated June 3d, 
1857. The testimony of J. G. Shorter, that the grantors 
of the last mentioned deed were the heirs-at-law of Eli S. 
Shorter. 

The title of the defendant is derived from a deed to him, 
made by M. B. Wellborn, December 11th, 1856, for one 
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undivided half of the premises, Wellborn having purchased 
at a tax sale in April, 1854. 

It is insisted on the part of the defendant, that the deed 
from the heirs-at-law of Shorter to the plaintiff was made 
during his adverse possession of the premises, and is on 
that account void. A tax collector’s deed is color of title, 
and possession taken and held under it is adverse posses- 
sion.— Dillingham v. Brown, 38 Ala. 311. A conveyance of 
land, by one against whom the land conveyed was held ad- 
versely by claim of title is void—De.xter and Allen v. Nel- 
son, 6 Ala. 68. The conveyance to the plaintiff was in 
June, 1857. The defendant testified, that in January, 1857, 
he leased forty acres of the land to a person who cut some 
logs to build a house, and that he himself cut some timber 
and hauled it off. He also states, generally, that he took 
possession in January, 1857. 

Adverse possession is that kind of continued occupation 
and enjoyment of real estate which indicates an assertion 
of right on the part of the person maintaining it.—Web- 
ster’s Unabridged Dictionary. It is a question of fact, and 
the weight of circumstances tending to establish it, must be 
determined by the jury, under appropriate instructions from 
the court.— Benje v. Creagh’s Adm, 21 Ala. 151. It was 
the province of the jury to find whether the acts of the 
defendant, which were testified to, constituted such a pos- 
sessio pedis, and assertion of right, as amounted to adverse 
possession. The testimony on that point was not of such 
conclusive character as to justify the charge given by the 
court. 

The sale of Scott’s interest in the land by his adminis- 
trator can not be collaterally impeached after the jurisdic- 
tion of the probate court had attached.—King v. Kent’s 
Heirs, 29 Ala. 542. The conveyance of J. Berrien Oliver, 
for himself, and as trustee of his wife, she having died sub- 
sequently, and he being entitled to a life estate, would give 
to the plaintiff a right to recover his interest in her estate 
in the premises. The sale of the land to Wellborn by the 
tax collector in 1854, is void, unless it can be shown that 
the provisions of section 428, old Code, were complied with. 

4] 
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Lyon et al. v. Hunt et al., 11 Ala. 295 ; Pope and Hamer v. 
Headen, 5 Ala. 433. It is not the policy of the law to de- 
prive the citizen of his property by sales made on account 
of the government, through its officers, who have no inter- 
est in the matter, without putting him wholly in fault in 
not complying with his obligations. 

For the error in the charge of the court, the judgment 
is reversed and the cause remanded. 











COWLES & POWELL vs. FREAR Er At. 


[MOTION FOR AFFIRMANCE OF JUDGMENT ON CERTIFICATE. ] 


1. Appeal; to what term taken.—An appeal should be taken to the next 
ensuing term after it is granted; otherwise it will be dismissed. 

2. Appellee ; when entitled to have his judgment affirmed.—The defendant 
in error is entitled to have his judgment affirmed, on production of his 
citation or certificate in error, any time before the record is filed and 
error assigned, after the first three days of the term to which the appeal 


is taken. 
The facts are contained in the opinion. 


PETERS, J.—In this case, the appellees, Cowles & Pow- 
ell, obtained judgment against the appellants, William H. 
Frear et al., on the 31st day of January, 1869, in the circuit 
court of Montgomery county, in this State, for a consider- 
able debt, besides interest and cost of suit. On this judg- 
ment the appellants applied for and obtained an appeal to 
this court on the 2d day of June, 1869, returnable to the 
present term. A proper citation or certificate in error was 
issued on this appeal to the appellees, by the clerk of said 
circuit court. No transcript of the record of this case was 
delivered to the clerk of this court, as required by the 24th 
Rule of Practice, within the first three days of the term. 

On the 17th day of June, 1869, the same being a regular 
motion day of this court, said appellees came into this 
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court, and produced the citation or certificate in error is- 
sued by the clerk of said circuit court in this cause, which 
bears date the 5th day of June, 1869, and thereupon they 
moved to have said judgment affirmed. 

An appeal should be taken to the next ensuing term of 
the supreme court after it is granted. If this is not done, 
the appeal will be dismissed.— Willingham v. Harrell, 34 
Ala. 680. 

After an appeal is ‘taken, the transcript of the record 
must be delivered to the clerk of this court, and errors as- 
signed within the first three days of the term. The rule of 
practice requiring this is in these words: “ If the transcript 
of the record is not delivered to the clerk, and errors as- 
signed, within the first three days of the term, the defend- 
ant in error is entitled, at any time before the record is 
filed and errors assigned, to his judgment of affirmance, on 
production of the proper citation or certificate.——Revised 
Code, p. 818, Rule 24; Revised Code, §§ 3499, 3498, 3497- 

The defendants in error have brought their case strictly 
within this rule; therefore, let the judgment be affirmed, 
according to the certificate produced. 





METCALF vs. YOUNG. 


[ACTION ON THE CASE, FOR WRONGFUL AND VEXATIOUS ATTACHMENT. ] 


1. Attachment bond ; action on, up to what time damages, paid or unpaid, 
may be recovered.—In an action upon an attachment bond, damages to 
the time of trial may be recovered, and it is immaterial whether the 
plaintiff has paid them or not. 

2. Same; what not defense to action on, but may be proven in mitigation of 
vindictive damages.—Reasonable and probable cause to believe that the 
grounds on which the attachment was sued out were true, is not a de- 
fense to an action for damages on the bond, but may be proven in miti- 
gation of vindictive damages. 

3. Witness ; competency of.—It \is sufficient, if a witness is competent 
when he is offered. 
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APPEAL from the Circuit Court of Dale. 
Tried before the Hon. H. D. Ciayton. 


THis was an action brought by D. M. Young, appellee, 
against John Metcalf, appellant, on the 22d day of Sep- 
tember, 1865, to recover damages for the wrongful and 
vexatious suing out an attachment against appellee, on the 
ground that he was about to remove out of the State, so 
that the ordinary process of law could not be served on 
him. The attachment bond was conditioned to pay the 
“defendant in attachment all the damages which he may 
sustain by the wrongful suing out of this attachment.” 

The complaint avers, among other things, “ that plaintiff 
has been greatly damaged by having his property, worth 
two thousand dollars, taken out of his possession ; also, by 
being put to a great deal of trouble, inconvenience, and 
expense, in defending said suit, to-wit: the sum of one 
thousand dollars; and, also, by being run to great cost, 
viz: the sum of three hundred dollars; and, also, by hav- 
ing his credit impaired, his feelings wounded and harassed, 
and also by being compelled to bring this suit, and to em- 
ploy and pay attorneys for prosecuting the same; all of 
which damages amount to two theusand dollars, for which 
he sues,” &e. 

The case was tried at the spring term, 1868, and resulted 
in a verdict and judgment for the plaintiff for $351 as his 
damages, besides costs of suit. 

On the trial, the appellant reserved a bill of exceptions ; 
so much thereof as is necessary to an understanding of the 
case, is as follows: “The plaintiff, after proving the issu- 
ance and levy of the attachment, on the 20th day of Sep- 
tember, 1865, on ten bales of plaintiff’s (appellee’s) cotton, 
and his giving a forthcoming bond for the same, «c., then 
proposed to prove the various items of damages which he 
had sustained since the commencement of his said suit ; to 
which the defendant objected ; and plaintiff was allowed to 
prove that he had paid attorney’s fees for defending said 
attachment suit, tavern bills, loss of time, and also the 
amount of costs recovered against him at the present term 
of the court, on said attachment suit, and which cost had 
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not been paid by the plaintiff; to all of which defendant 
excepted.” 

“The defendant proposed to prove that he had probable 
cause to believe, both from the declarations and acts of the 
plaintiff, that he was about to remove out of the State; 
which the court refused to permit him to do, either as a 
perfect defense to this action, or in mitigation of damages ; 
to which defendant also excepted.” 

“The defendant then proved that the plaintiff had said, 
very shortly before the issuance of the attachment, that he 
did not expect to plant another grain of corn in Dale coun- 
ty; that plaintiff was a farmer by occupation, and had a 
small mercantile business in Skipperville, in said county ; 
that he had conditionally contracted to sell his lands, and 
a part of his corn, fodder, and potatoes, to one Zorn; and, 
also, that he, defendant, was informed by one Newby, (who 
was one of the makers of the notes sued on, in the attach- 
ment suit,) that the plaintiff said that he was going to 
move to the State of Missouri; and all this before the suing 
out of the attachment.” 

“The plaintiff was then allowed, against defendant’s ob- 
jection, to prove, by his own oath, that he did not intend 
to remove from the State before the issuance of the attach- 
ment, (which had just been disposed of at this term,) and 
that he was making preparations to remove to Skipperville, 
to educate his children, and making no preparations to re- 
move out of the county; that he was not subject to attach- 
ment under section 2928 of the Revised Code; defendant’s 
objection was based on the ground, that at the commence- 
ment of said suit, plaintiff was an incompetent witness, by 
reason of his interest, and that the rule of evidence could 
not be changed so as to make an incompetent witness com- 
petent after suit brought; which objection was overruled, 
and plaintiff permitted to testify; and defendant excepted. 
There was testimony tending to show that the damages 
sustained by plaintiff by reason of the attachment of de- 
fendant, at the time this action was commenced, amounted 
to a very small sum ; that nearly the whole amount of the 
recovery in this case accrued after the institution of the 
suit. This was all the evidence.” 
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The defendant asked the court to charge as follows: 
1st. That the plaintiff can recover no actual damages, in 
this action, which he sustained or incurred after the com- 
mencement of the action; which charge the court refused 
to give, but instructed the jury, that the plaintiff was enti- 
tled to recover all such damages and costs as had accrued 
and had been proven to have grown out of the attachment 
suit up to the time of the trial. 

2d. “The defendant requested the court to charge the 
jury, that the plaintiff can only recover such actual dama- 
ges as he proved that he has paid before the final trial of 
this suit ; which the court refused to give, but charged the 
jury, that the plaintiff was entitled to recover all the dam- 
ages incurred, including the costs of the attachment suit, 
even if it was unpaid by plaintiff, if a judgment had been 
rendered against him for the same.” 

3d. “The defendant requested the court to charge the 
jury, that if the defendant had reasonable and probable 
cause to believe that the grounds upon which said attach- 
ment was sued out were true, and derived that information 
from the acts and declarations of the plaintiff, then the 
plaintiff can not recover; which the court refused to give, 
but instructed the jury, that the plaintiff was entitled to 
recover, unless the defendant showed that the plaintiff was 
about to remove out of the State, or was subject to attach- 
ment by reason of some one of the causes set out in sec- 
tion 2928 of the Revised Code of Alabama.” 

To all of which refusals of the court to charge as re- 
quested, and as also to the charges given, as well as to its 
several rulings, the defendant duly excepted. 

“The charges asked and refused, and the charges given, 
as well as the rulings of the court upon the proof, to which 
defendant reserved exceptions,” are now assigned as error. 








Martin & Sayre, for appellant.—1. The defendant in the 
court below offered to prove, that he had probable cause 
to believe that plaintiff (in court below) was about to re- 
move out of the State. The court excluded this evidence. 
It was admissible, to show that there was no malice.— Mar- 
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shall v. Betner, 17 Ala. 838 ; Yarborough v. Hudson, 19 Ala. 
R. 653. 

2. Payment of tavern bills are not alleged as special 
damages in the complaint, and no proof on that subject 
ought to have been allowed.—Seay v. Greenwood, 21 Ala. 
R. 495. 

3. When one, by his acts and declarations, induces ac- 
tion by a third person, he can not recover damages result- 
ing from such action, based on such acts and declarations ; 
and the charge on that subject ought to have been given. 
McCravey v. Remson, 19 Ala. 4386; Stone et al. v. Britton, 
22 Ala.547. And the charge actually given was erroneous. 








J. L. Puan and W.C. Oates, contra.—The bond sued 
on was to pay the damages wrongfully sustained, not the 
damages caused by vexatious attachment. 

1. The suit must be limited to a recovery only of the 
damages actually sustained. That the breach assigned is, 
that the plaintiff was damaged by the vexatious suing out 
of the attachment, can not prevent a recovery on the breach 
for wrongful attachment. The breach is broader than the 
conditions of the bond, but is sufficient to authorize a re- 
covery to the extent of the obligation. Vexation, malice, 
&e., could not have been proved, and could not have been 
negatived.— Dickerson v. Bachelder, 21 Ala. 699. 

2. If tavern bills paid were not recoverable, the defend- 
ant’s exception was to the whole of the proof of damages, 
and not confined to that particular item. If any of the 
items proved were recoverable, an exception to the whole 
ought not to have been sustained by the court. 

3. Proof of probable cause was no defense to the action, 
the suit being for the recovery, and necessarily confined to 
the recovery of the actual damages sustained by the wrong- 
ful attachment. 

4. The doctrine of estoppel can furnish no defense for 
wrongful attachment. If the appellee made any declara- 
tions, they were to third persons ; the proof does not show 
that they were made to appellant, and hence, ought not to 
have influenced his action. The fact must exist to author- 
ize an attachment, and the defendant in the attachment can 











Cn ne pS EERE TS ate ee gee ae en 





: 
ah 





648 FORTY-THIRD ALABAMA. 
Metcalf v. Young. 








not be concluded or estopped by any proof which falls 
short of establishing the ground or fact. 


B. F. SAFFOLD, J.—The questions presented for decis- 
ion in this case are: 1. Can the plaintiff in a suit on the 
attachment bond, recover actual damage sustained by him, 
after the commencement of his suit? 2. Can he recover 
such actual damage not paid by him at the time of the 
final tral of his suit? 3d. Is it reasonable and probable 
cause, to believe that the grounds upon which the attach- 
ment was sued out were true, a defense to an action for 
damages on the bond ? 

The first exception taken by the defendant is directed 
against the admission of any evidence of damage incurred 
after the commencement of the suit, and will be disposed 
of in the consideration of the first question stated above. 

The defendant, at any time within three years of the 
suing out of the attachment against him, before or after 
the suit is determined, may commence suit on the attach- 
ment bond, and may recover such damages as he has actu- 
ally sustained, if the attachment was wrongfully sued out. 
If sued out maliciously as well as wrongfully, the jury may, 
in addition, give vindictive damages.—Revised Code, 
§§ 2992, 2993 ; McKellar v. Couch, 34 Ala. 336. 

That the plaintiff may recover the actual damage sus- 
tained by him up to the time of the trial, is manifest.— 
Hair et al. v. Little et al., 28 Ala. 236 ; Jenkins v. McConnico, 
Adm’r, 26 Ala. 213; Seay v. Greenwood, 21 Ala. 491; Lw- 
ing v. Blount, 20 Ala. 694. The right to recover the actual 
damage incurred, and to commence the suit before the 
termination of the attachment suit, would, together, force 
the extension of time to that period. 

Whether he has paid the damages sustained by him or 
not, is not material to the defendant. They may, or may 
not be such as can be compensated with money. It is suf- 
ficient for the defendant that he has imposed them. 

The existence of reasonable and probable cause to be- 
lieve the grounds upon which the attachment was sued out 
were true, is no defense to the action; though it may serve 
to mitigate vindictive damages.— Hudson v. Howlet, 32 Ala. 
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478 ; Donnell v. Jones et al., 13 Ala. 490; Alexander v. 
Hutchinson, 9 Ala. 825. As vindictive damages might 
have been recovered under the declaration, it would have 
been error to have excluded testimony tending to show 
that the defendant had probable cause to believe the plain- 
tiff was intending to remove from the State. The record 
shows that such testimony was offered and excluded, and 
that 1t was subsequently admitted. 

The objection to the competency of the plaintiff as a 
witness is untenable. If a witness is competent when he is 
called, it is sufticient.— Talladega Ins. Co. v. Landers, Jan- 
uary term, 1869. 

Judgment affirmed. 











TAYLOR, Execurrix, vs. TAYLOR. 
[ACTION OF ASSUMPSIT. ] 


1. Complaint ; how can not be amended.—A complaint against the defend- 
ant as executrix, can not be amended so as to charge her personally. 


AppEAL from the City Court of Montgomery. 
Tried before the Hon. THos. M. ARRINGTON. 


THE opinion gives the facts upon which the case turns. 


Ricr, SempLe & GoLtpTHWAtTIE, for appellant. (No brief 


on file.) 
CunnincuamM & GRAVES, contra. 


THE amendment asked by the plaintiff in the court 
below, to strike out the words in the complaint, “ who is 
sued as executrix of Jesse P. Taylor, deceased,” was prop- 
erly allowed by the court, being merely descriptio persone. 
Arrington v. Hair, 19 Ala. 243; Gibson v. Land, 27 Ala. 
117; Tate v. Shackleford’s Adm’r, 24 Ala. 510; Crimon’s 
Adm’r v.. Crawford, 29 Ala. 623; 1 Ch. Pl. 250, 251. 
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B. F. SAFFOLD, J.—The first question presented by 
the assignment of errors, is whether the complaint can be 
amended by striking out of it the words, “ Who is sued as 
executrix of Jesse P. Taylor, deceased,” thereby charging 
the defendant individually. The cause of action, set forth, 
is against the defendant personally. 

Section 2809, Revised Code, which is the authority for 
this amendment, if it can be made, has been construed by 
this court in numerous instances, but none of them are de- 
cisive of this case. The common-law rule of practice au- 
thorized the plaintiff, described generally in the process, to 
declare specially in any particular character or right, as 
executor or administrator, and also allowed the defendant 
so described to be declared against in a representative 
capacity ; for this did not tend to enlarge but to narrow 
the demand which the defendant was called upon to answer. 
1 Ch. Plead. 250, 251 ; 3 Ch. Gen. Practice, 182. 

But the converse was not permissible, and unless the 
section above mentioned authorizes it, it can not be done. 
It has been construed liberally, and the rule of construction, 
as far as one can be deduced from the authorities, is that 
there must not be entirely new parties plaintiff or defend- 
ant, or a new cause of action. Where a plaintiff sued as 
trustee of L. H. & F. D., he was allowed to amend by ad- 
ding, “ and for the remaindermen, who are their children.” 
Humphries v. Dawson, 38 Ala. 199. So, when a plaintiff 
was described in the summons in a representative capacity, 
and in the complaint as suing individually, he was allowed 
to amend the complaint to conform to the summons.— 
Tkelheimer v. Chapman's Adm’r, 32 Ala. 676. A nominal 
plaintiff was permitted to be stricken out, so that the case 
would stand in the name of the beneficial plaintiff.— Dwyer 
v. Kennemore, 31 Ala. 404. And in an action on a penal 
bond in the name of the party injured, the complaint was 
amended by inserting the name of the probate judge, as 
suing for the party.— Hains v. Plant & Co., 31 Ala. 639. 

But a sole plaintiff or defendant can not be stricken out 
and another substituted. Nor can the original parties on 
either side be entirely withdrawn, by adding and striking 
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out parties.— Tarver v. Smith, 38 Ala. 185; Pickens and 
Wife v. Oliver, 32 Ala. 626; Laird v. Moore, 27 Ala. 326. 

The words stricken out of the complaint in the case be- 
fore us can not be treated as surplusage. It is impossible 
for language to express more definitely the character in 
which the defendant is declared against. She is called on 
to defend a cause of action originating against her tes- 
tator. Her attention is withdrawn from her own liabilities 
by being directed to those of another. The effect of the 
amendment was to create an entirely new party sole de- 
fendant, and to substitute a new cause of action. The court 
erred in permitting it to be made. 

The judgment is reversed, and the cause remanded. 











MOLTON et at. vs. MARTIN. 


[BILL IN EQUITY TO SUBJECT LANDS PURCHASED BY A MARRIED WOMAN TO PAY- 
MENT OF NOTE MADE BY HER, FOR BALANCE OF PURCHASE-MONEY. ] 


1, Married woman's separate estate by contract ; what will not create, in op- 
position to her separate estate by statute.—A conveyance, ‘‘to the sole 
and separate use and behoof” simply, of a married woman, made since 
the Code, does not create in her a separate estate by contract, in oppo- 
sition to her separate estate by statute, especially when a large propor- 
tion of the purchase-money paid was her statutory estate. 

2. Married woman's separate estate by statute ; how cannot be changed by hus- 
band and wife.—The husband and wife cannot convert the wife’s sepa- 
rate estate by statute into her separate estate by contract, so as to de- 
feat the law for the protection of the property of married women. 


APPEAL from the Chancery Court of Montgomery. 
Heard before the Hon. N. W. Cocke. 


TuHE bill in this case, which was filed by the appellee 
against the appellants, alleges that one Hooks and John 
B. Martin sold the land described in the bill to Mrs. 














FORTY-THIRD ALABAMA. 


Molton et al. v. Martin. 











Mary Molton, now, and at that time, a married woman, 
and the wife of Thos. J. Molton; that she paid $4,000, and 
with Thos. J. Molton, her husband, executed two promis- 
sory notes for $750 each, for the remainder of the pur- 
chase-money ; that a conveyance of said lands was duly 
made to Mrs. Molton, “to her, her assigns, heirs, executors 


and administrators, to her sole and separate use and behoof 


JSorever ;” that one of said notes has been transferred to 
appellee, and that said note is unpaid ; that said lands so 
conveyed by said deed is the separate estate of Mary W. 
Molton, and so created by said deed, and that said estate, 
so created, was charged by said Mary W. Molton, by the 
execution of said notes. The bill prays that the note as- 
signed to appellee be decreed a charge on said land, and 
that the same be sold for its payment. The note and deed 
are made exhibits to the bill. 

The answer of defendants, which was sworn to, admits 
the sale of the land, the cash payment, and execution of 
the notes, as alleged, but avers that said cash payment was 
made with monies, the separate statutory estate of Mary 
W. Molton, held by her, under and by virtue of the laws 
of Alabama, securing to married women their separate es- 
tates; denies that the character in which she held said sep- 
arate estate was changed by its investments in the lands, 
but avers that said lands in like manner become the sepa- 
rate estate of said Mary W. Molton, by virtue of the laws 
of Alabama; denies that said lands were charged by said 
Mary W. Molton, by the execution of said notes; denies 
that said Mary W. Molton intended, in, or by, the execu- 
tion of said notes, to change said lands, but, on the con- 
trary, avers that it was then expected and intended by her 
that said Thos. J. Molton, who was largely indebted to her, 
on account of monies belonging to her separate statutory 
estate as aforesaid, would pay said note, and by his be- 
coming security on said note, the vendor’s lien, as well as 
all other liens and charges, as against her, were supposed, 
and intended to have been waived and discharged. 

The defendants also demurred to the bill for want of 
equity. 

“Tt was admitted that the $4,000 cash paid by Mary W 
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Molton for the purchase-money, in part, of the land, in the 
bill mentioned, was the separate statutory estate of Mrs. 
Mary W. Molton; that said Mary W. Molton then was, 
and still is, a married woman, the wife of Thos. J. Molton, 
and that previous to the purchase of said lands, said Thos. 
J. Molton has used, for his own purposes, money belonging 
to the separate statutory estate of said Mary W. Molton, 
to an amount greater than the amount of said note.” 

On the hearing, the cause was submitted on bill and an- 
swer, exhibits, and admission of counsel, and the chancel- 
lor decreed that complainants were entitled to the relief 
prayed for, and ordered a reference to the register, &c., &e. 

The defendants appeal to this court, and assign for 
error— 

“1. That the court erred in overruling the demurrer. 

2d. That the court erred in the decree rendered.” 


Watts & Troy, for appellant—The answers and the 
proof show that the money, $4,000, was the separate statu- 
tory estate of Mrs. Molton, and that this money was in- 
vested in the lands, and that, therefore, the lands conveyed 
to her must be considered, and are, in equity, her separate 
statutory estate. 

2. This note was not signed in the presence of two wit- 
nesses, as the statute required conveyances to be executed 
of married women’s separate statutory estates. 

Under the pleadings and the proof, the lands conveyed 
to Mrs. Molton, in lieu of her money, her separate statu- 
tory estate, must be regarded as her separate statutory es- 
tate, whatever may be the form of the deed of conveyance 
to her.—See Smith v. Oliver, 31 Ala; Bolling v. Mock, 35 
Ala. 727. 

The husband has no right ; neither has the wife the right, 
to convert the wife’s separate statutory estate into an es- 
tate to her sole and separate estate. 

3. If the lands thus bought with the separate statutory 
estate of the wife are to be considered and held in equity 
as her separate statutory estate, then it is clear that the 
wife has not charged that separate estate by making this 
promissory note—See Libb v. Pope and Wife, decided at 
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January term, 1869; see, also, Warfield v. Ravesies and 
Wife, 38 Ala. 518; also, Revised Code of Alabama, § 2374. 

This section of the Code expressly provides that the 
proceeds of the sale of the wife’s separate statutory es- 
tate, shall be the separate statutory estate. 

If money, the separate statutory estate of wife, be sold for 
lands, are not the lands the proceeds of such sale, and 
must they not necessarily be held as the separate statutory 
estate of the wife? 

Does not this section of the Code, and others, prohibit the 
husband and wife, or either, from converting the separate 
statutory estate of the wife into a contract estate to the 
sole and separate use of the wife ? 

4. But if we are wrong in the positions above taken, 
still, we think it is clear that the lands, to the extent of the 
$4,000 in the lands, must be considered and held as her 
separate statutory estate, and that to this extent her right 
is superior to that of the complainant, and that the chan- 
cellor erred in decreeing that the lands were charged by 
the promissory note. The wife’s right to the extent of 
the $4,000 invested in the lands, should have been pro- 
tected, and the decree should only have provided that the 
surplus, after the repaymeut to the wife of the $4,000, 
should be subjected to the payment of the promissory 
note. 

5. In Maine, under a woman’s law similar to our own, 
it has been held that the note and mortgage made by a 
married woman, for a purchase of land on a credit, are 
void.—See Dunning v. Pike, 46 Maine, 461. 

In Warfield v. Ravisies and Wife, 38 Ala. 513, our own su- 
preme court hold a similar doctrine ; and this is decisive of 
the case at bar. 


Stone, CLopron & CLanToN, contra. (No brief on file.) 


B. F. SAFFOLD, J.—If the land sought to be subjected 
to the payment of the note is the separate estate of Mrs. 
Molton, by contract, and not by statute, the note given by 
her is valid, in equity, and a charge on the land.— Cowles v. 
Morgan, 34 Ala. 535. If it is her separate estate by stat- 
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ute, the note, not being witnessed by two persons, is not a 
charge on it, and the land cannot be subjected to the pay- 
ment of it under this bill —Revised Code, § 2373 ; Warfield 
v. Ravesies and Wife, 38 Ala. 518. 

The deed conveys the property of Mrs. Molton to her 
sole and separate use and behoof. Before the Code, the 
terms of this conveyance would have excluded the mar:tal 
rights of the husband, and given the wife such an interest 
in the property as she could have charged by her simple 
promissory note. But § 2371, Revised Code, makes all 
the property of the wife, held by her previous to the mar- 
riage, or to which she may become entitled after the mar- 
riage, in any manner, the separate estate of the wife, not 
subject to the payment of the debts of the husband. Is 
there such an opposition in the terms of the deed and those 
of the statute, that both cannot stand together? What is 
the difference between the separate estate of the wife, not 
subject to the payment of the debts of the husband, and 
an estate of the wife to her sole and separate use and be- 
hoof? Is there such an evident intention expressed in this 
deed to change the tenure of the estate, as to overcome 
the denial of the answer that such was the intention with 
which it was received, and the fact that the money in- 
vested in the land was the statutory estate. 

Can the husband and wife convert her statutory estate 
into an estate by contract? Would not the attempt to do 
so, be such a contracting with each other for the sale of 
property as is forbidden by § 2374 of the Revised Code? 
The law for the protection of the property of married wo- 
men, is of little consequence, if its operation can be 
avoided at pleasure by husband and wife. 

We decide that the note is not a charge on Mrs. Mol- 
ton’s separate statutory estate, and that the land is her 
statutory estate to the extent of her interest in it. 

The decree is reversed, and the cause is remanded, that 
such further action may be taken as the parties may be ad- 
vised is proper. 
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NEWSOME et at. vs. COLLINS. 


[BILL IN EQUITY TO SET UP AND ENFORCE VENDOR'S LIEN ON LAND. ] 


1. Vendor's lien; what sufficient to charge purchaser with notice of.—A 
bond for titles only, held by the vendee of land, is sufficient to charge 
the purchaser from him with notice of the vendor’s lien for the unpaid 
purchase-money. 

2. Same ; when vendor may be deprived of.—A vendor of land should not 
be deprived of his lien for the purchase-money, unless declarations 
made by him, were calculated to, and did, mislead the subsequent pur- 
chaser. 


Appeal from the Chancery Court of Talledega. 
Tried before the Hon. S. K. McSpappen. 


Tuts was a bill in equity filed by appellee, against ap- 
pellants, to subject certain lands, described in the bill, to 
complainant’s lien for the unpaid purchase-money therefor. 
The defendant, Newsome, pleads that he is a Lona fide pur- 
chaser, for a valuable consideration, without notice, from 
J. S. Lane, who was in possession of the land at the time 
of the purchase, and that he paid for the same before no- 
tice; and also, that complainant is estopped from set- 
ting up any claim upon said land, as against him, by 
reason of declarations, and a conversation which took place 
between defendant and complainant at the time of the sale. 
Both pleas are controverted. 

The conversation relied on is thus stated in (defendant) 
appellant’s answer : “ Respondent avers that so far from 
having any notice or knowledge of said pretended lien, or 
of the non-payment of the purchase- money, he was induced, 
by the conduct and statements of complainant, to make said 
purchase, under a full belief that Lane’s title to said land 
was good, and that complainant had no claim whatever 
upon it; that complainant was at the residence of said 
Lane, in company with Barrett and respondent, and said 
Lane, at the time when respondent went to look at said 
lands, and to try to purchase the same; that Barrett was 
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there for the same purpose; that after a conversation 
among the said parties, upon the said subject had progress- 
ed some what, Barrett said there was more land in the tract 
than he wanted, whereupon complainant replied to him in 
the following language, as nearly as respondent recollects : 
“ Dow t let that stop you from trading, gentlemen, buy theland ; 
if there is more than you want, I'l take it off your hands. 
Just run the lines where you please ; I'Ultake all you don’t want 
and pay the money for it ; I’ve got tie money and will take tt 
at what you give jor it.’ Nothing was said at that time by 
complainant about any lien or claim on the land. 

Collins, in his deposition, denies the conversation, and 
says that he offered to take back some poor piney woods 
land, at $3 per acre, and credit the amount on the note he 
held against Lane, and offered to do nothing except as 
above stated. 

Harman, witness for complainant, testified that he was 
not present at the time the conversation, above referred to, 
took place, but “that he saw Newsome immediately after 
fixing up the trade, and asked him what he had done about 
titles, to which Newsome replied that he had Lane’s bond 
and Gen. Huey as security, which he thought would make 
it all right; that Newsome said that Huey said that Collins 
had refused to take Confederate money for the original 
purchase-money, (by Lane from Collins,) but Collins, if he 
did not mind, would be glad to get it; thinks he told him 
then, that Lane had not paid Collins the purchase-money.” 

Ragland, witness for complainant, testified, in substance, 
the same as Harman, and in addition, testified that New- 
some said to him a short time after the trade, that Lane 
could not make him a good title, because Collins refused to take 
Confederate money for the original purchase-money.” 

Huey, a witness for defendant, testified, in substance, that 
Newsome was a refugee from Tennessee; that he knew 
nothing tending to show that Newsome had any notice of 
the lien, or claim, of Collins, either at the time of the pur- 
chase, or the time of the payment of the purchase-money. 
“ Lane’s wife was absent in Georgia at the time the deed was 
executed ; Newsome insisted on the relinquishment of dower by 
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Lane’s wife, and to satisfy him I proposed, or eonsented, to 
join said Lane in making a deed, and did so, assuring Newsome 
that there would be no trouble on that score. It was not until 
1865, that I became aware of Collins’ lien, or the respon- 
sibility I had incurred by going on said bond.” 

Barrett, witness for defendant, testified, in substance, 
about the same as Newsome, (who testified in his own be- 
half to the conversation as heretofore set out,) and that at 
the conversation referred to, Collins said nothing whatever 
in relation to any lien or claim. 

The other facts upon which the case turns will be found 
in the opinion. 


TavuL BraprorpD, for appellant.—The facts of this case are 
strikingly like the facts in the case of Burns v. Taylor et al., 
23 Ala. 272. 

The vendor’s lien in that case was lost, and how? The 
purchaser made the inquiry the law required of him to 
make, and “ Burns advised him to buy at the price he after- 
wads gave,” and further said, “there would be no difficulty 
about the title to the land ;”’ and these declarations of 
Burns being construed to mean that he neither had, nor 
knew of, any lien in the way of the purchaser, Burns was 
therefore held to have been estopped from asserting his 
equity against the purchaser whom he had advised to pur- 
chase, and who, in a different aspect of the case, would 
have been a victim of his own imposture. 

In the case before the court, suppose that Collins would 
have been innocent, and would have been entitled to assert 
his lien, in the event that he had remained silent when 
Lane and Newsome were talking over the land trade in his 
presence, does it follow from this absence of any requisition 
of the law binding him to assert his lien, that he may not 
declare himself, and in such a way, as to induce Newsome 
to believe that he (Collins) certainly had no sort of claim 
or lien upon the land, and to go on and make the purchase ? 

There is a vast difference between an authorized silence, 
in such a case, and an avowal totally inconsistent with the 
pretensions afterwards made in the court of chancery. 

If Newsome was put to his inquiry, under the law, of 
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whom ought he to have inquired? Of none, so safely, as 
of Collins. Collins was present at the negotiation, and 
though nothing was said to him about the title, he chose to 
declare himself, and to insist on Newsome making the pur- 
chase. He said, in substance, as shown by Barrett’s depo- 
sition, “ trade for the land ; if there’s more than you want, 
I'll take part of it; run the lines where you please ; I have 
the money to pay for it; I don’t need the land, but I'd 
rather have it than the money.” He did not say that he 
had no lien ; but he wanted to buy the land as an invest- 
ment of money for which he had no use. Why should he 
have desired to invest twice in the same piece of land? 
The lines were to be run where Newsome pleased, and it 
did not matter with Collins where. 

There is but one interpretation to be put upon the lan- 
guage and conduct of Collins, and that is: That he was 
eager to have Newsome purchase the land, was willing to 
aid him in the purchase, and knew of no reason, arising 
out of his own rights, or the rights of others, why New- 
some should not purchase. Does not the evidence show 
plainly that Newsome was inveigled into the transaction by 
Collins , and, in view of this fact, is it equitable to allow 
Collins to be unaffected by what has turned out in this 
case to have been the grossest fraud? Did not the lan- 
guage and conduct of Collins amount to this: So far as 
I know, the title to the Lane plantation entire, is good? 
And does not a declaration that a title is “ good,” mean 
that it is a perfect title and free from all incumbrances ?— 
Smith v. Robertson, 23 Ala. 312; Thrasher & Titchel v. 
Pinkard’s Heirs, 23 Ala. 616. 

Let it be borne in mind that the conversation above al- 
luded to, was had at the residence of Lane, and on the 
premises upon which it is sought to fasten Collins’ lien as 
vendor. 

The facts set up in the answer of the respondent below, 
the appellant here, are incontestably proved. The com- 
plainant below, Jeremiah Collins, seeks to avoid the force 
of them, by attempting to show by the witnesses, Harman 
and Ragland, that the appellant knew of the existence of 
complainant’s lien before the payment of the purchase- 
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money ; but this he fails to show, as will be seen by com- 
paring their testimony with Huey’s. They manifestly used 
the expression, “bond for titles” instead of ‘ deed”—as 
they speak of Huey having signed the “ bond,” when, it is 
shown, he only signed the deed, and for reasons that he 
gives. The conversation of which they speak must have 
occurred after the payment of the money and the execu- 
tion of the deed. But, under the authorities, if the lien 
had been waived, the subsequent notice amounted to noth- 


ing. 


J. B. Martin, contra.—1l. The bill is filed to enforce a 
vendor’s lien, against the original and a sub-purchaser, 
holding only a “bond for titles” from the vendor. That 
the relief is clear, see 2 Story Eq. $1218; Conner v. Banks, 
18 Ala. 41; Aelly v. Payne, ib. 371. 

2. When the vendee only holds a “ bond for titles,” con- 
ditioned to convey, upon the payment of the purchase- 
money, this, of itself, operates notice to third parties.— 
Bradford v. Harper et al., 25 Ala. 337. 

3. The burden of showing that a party is a bona jie pur- 
chaser without notice, when the original vendee only holds 
a “bond for titles,” is upon the purchaser.—2 Story’s Eq. 
Jur. § 1224; Bradford v. Harper, supra. And if a sub- 
purchaser sets up a waiver or abandonment of the lien, by 
the vendor, the burden of proof is upon such sub-purchaser. 
And if any doubt exists, the lien attaches.—2 Story’s Eq. 
§ 1224; Garson v. Green, 1 Iser. Ch. 808-9. 

4. A vendor's lien is an unrecorded mortgage, and an 
equitable lien, not required by law to be recorded ; and is 
the only one not so required.—11 Ala. 412. The object of 
recording liens and conveyances, is to operate notice of 
their existence, and to afford to a purchaser the means of 
informing himself as to the title he is buying, and it is his 
duty to examine the records. 

We insist that our lien was not required to be recorded, 
and the fact that only the bond of Collins for titles was 
out, operated notice to the world of the existence of the 
lien. 

"But Newsome, one of the appellants, insists that Collins 
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waived his lién, by making declarations which induced him 
to purchase. ‘To that we say— 

I. That if Newsome relied upon the statements made by 
Collins, the appellee, at the time of the purchase, as set up 
in his answer, why did he (Newsome) afterwards, in talking 
to the witnesses, Ragland and Harman, say that he had 
one Huey as security for a good title? And why did he 
say, further, to the same witnesses, that he took Huey as 
security for a good title, because the appellee would not 
take Confederate money for the original purchase-money? 
See depositions of Ragland and Harman. 

II. ‘That a bond for titles was first given by Lane to 
Newsome, see not only the evidence of Ragland and Har- 
man, who swear to what Newsome said ; but see, also, the 
evidence of Huey, who is a witness for respondents, and 
says that a “bond for titles” was given, and deposited with 
him, for a deed to be made. 

III. There is no proof that the land here sued for was 
included in the twelve hundred acres bought by Newsome 
from Lane, at the purchase of which they say Collins was 
present. There is no proof that Collins knew, or had any 
idea, at that time, that the land here sued for was contem- 
plated in the purchase by Newsome from Lane, at the time 
appellant insists Collins was present. 

IV. Unless the particular land mentioned in this bill was 
mentioned, and an express waiver of lien or fraudulent rep- 
resentation made at the time of the purchase, which in- 
duced the purchase, then the complainant is entitled to re- 
lief. 

Here it is clear that Newsome relied upon Huey’s assu- 
rance of title, and not upon the mere casual remarks of 
Collins, made at the time Newsome bought from Lane. 

Collins was not compelled to disclose his titie or lien. 
If it had been an unrecorded mortgage, required to be re- 
corded by law, then his silence would have been swppressio 
vert, with a fraudulent intent, and his remarks, at the time 
of Newsome’s purchase, would have been calculated to mis- 
lead, provided Newsome had relied upon the remarks as an 
inducement to the purchase. This he did not do. 

Newsome and the witness, Barrett, both say that they 
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never heard of Collins’ lien for the unpaid purchase-money, 
until 1864; and yet the witnesses, Ragland and Harman, 
both swear that they told Newsome and Barrett, soon after 
Newsome’s purchase from. Lane, of the existence of the 
lien of Collins; and that the purchase was made in 1862. 
Collins positively denies the conversation set up by New- 
some ; then we have the evidence of Ragland and Harman, 
two disinterested witnesses, against Barrett. 

In Burns v. Taylor, (23 Ala. 255,) the party holding the 
vendor's lien was in the actual possession of the land, and 
advising the purchaser to make the purchase, assuring him 
that there would be no difficulty about the title, and after- 
wards delivered up the possession of the land to the agent 
of the purchaser. This is a very different state of case 
from the one at bar. The purchaser, in Burns v. Taylor, 
supra, relied upon the statement of the party holding the 
lien; his possession and representation induced the pur- 
chase. But in the case at bar, the appellant, Newsome, did 
not rely upon the mere casual remark of appellee, at his 
purchase, but required Huey to become surety for the title, 
and relied solely upon that, as the evidence shows. In ad- 
dition to this, Collins did not know at that time what land 
was being sold. Collins only claims a lien on three hun- 
dred and twenty acres of land described in his bill. New- 
some (the appellant) bought twelve hundred acres from 
Lane; and this twelve hundred acres was the subject of 
the purchase, at which they say Collins was present, when 
he made the remarks set up in his answer. 


B. F. SAFFOLD, J.—The appellee, Collins, sold a tract 
of land containing three hundred and twenty acres to ap- 
pellant, Lane, in 1847, and gave him a bond for titles when 
the purchase-money should be fully paid. In October, 
1862, Lane sold to appellant, Newsome, a tract of twelve 
hundred acres, which included the land bought from Col- 
lins. 

At the time of the sale to Newsome, Lane had not paid 
the purchase-money to Collins, nor has he done so since. 
The bill was filed by Collins to enforce the vendor's lien, 
and the decree was in favor of the complainant. 
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The lien of the vendor of real estate for the purchase- 
money, is wholly independent of any possession on his part. 
It attaches to the estate as a trust, equally, whether it be 
actually conveyed, or only be contracted to be conveyed.— 
2 Story’s Eq. Jur. § 1218. Generally speaking, this lien 
exists, and the burden of proof is on the purchaser to es- 
tablish that in the particular case it has been displaced 
intentionally, or waived by consent of parties.—Jb. § 1224. 
All the incidents of a mortgage attach to the lien, when the 
vendor has only executed his bond to make titles when the 
purchase-money is paid.— Kelly v. Payne, 18 Ala. 371; Con- 
ner v. Banks, ib. 42. The bond for titles held by the vendee 
is sufficient to charge a purchaser from him with notice of 
the vendor’s lien for the unpaid purchase-money.—Brad- 

ford v. Harper et al., 25 Ala. 337. 

Unless the declarations attributed to Collins, by the wit- 
nesses, Barrett and Newsome, were made by him, and served 
to mislead and deceive Newsome, and prevent him from 
prosecuting further inquiries concerning the title of Lane, 
Collins has a vendor’s lien on the land which he sold to 
Lane. 

The testimony of Collins conflicts directly with that of 
Newsome respecting these declarations. Barrett confirms 
the statement of Newsome. The tract of land which was 
the subject of negotiation between Lane and Newsome, 
contained twelve hundred acres. It is not apparent from 
the testimony that Collins knew the portion on which he 
claimed a lien was to be included. If he did, his declara- 
tion, though having a tendency to mislead, was not of such 
conclusive character as to estop him. He might at that time 
have been willing to take Confederate currency, or a part 
of the land for his debt. He spoke in response to the as- 
sertion of Barrett, that he wanted only three or four hun- 
dred acres. If Newsome had known at the time that Col- 
lins held the legal title to one fourth of the tract he wished 
to buy, he would not so much have inferred that Lane was 
entitled to it, as that Collins was willing to enter into an 
agreement by which he might be paid. 

But Harmon, Ragland and Huey say that Lane gave to 
Newsome a bond for titles, and the two former say, in ad- 
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dition, that Newsome told them Lane could not make titles, 
because Collins would not take Confederate money, but he 
had Huey on the bond, who, he supposed would make it 
good. The money was paid by Newsome to Lane in the 
spring of 1863. The deed to Newsome was executed in 
October, 1863. The substance of Newsome’s answer to 
the third cross-interrogatory is, that he did not know of 
Collins’ claim to a lien on the land until Collins told him 
in November, 1864. From all the testimony, we ean not 
conclude that the appellant, Newsome, was mislead by the 
declarations of Collins, or that he ought not to be charged 
with notice of the vendor’s lien. 
The decree is affirmed. 





BAILEY, Assianez, vs. McINTYRE. 


[MOTION TO DISMISS APPEAL. ] 


1. Appeal ; when will be stricken from the docket.—The defendant in a 
suit, having become bankrupt, his assignee was made a party in his 
stead, and judgment was rendered against him. The debtor took an ap- 
peal in the name of the assignee, but without his consent,—held, that 
such an appeal will be stricken from the docket on motion of the ap- 
pellee. 


THIs was a motion, by the appellee, to dismiss the ap- 
peal in this cause, “on the ground that the appeal was 
taken without the knowledge, authority, or consent of the 
appellant, and appellant prays that the appeal may be dis- 
missed.” In support of the motion, appellee filed the fol- 
lowing statement : 

“Tn this cause, the undersigned was, by his own consent, 
made a party defendant (in the court below), before judg- 
ment, for the purpose of enabling the plaintiff below to 
ascertain what was due him on his claim. The appeal has 
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been taken without his knowledge, authority, or consent, 
and he prays the same may be dismissed.” 
Joun F. Batrey, Assignee, &c. 


The facts alleged in the statement of appellant were ad- 
mitted to be true. 


S. J. Cumminas, pro motion. 
KE. S. Daraan, contra. 


| No briefs came into the reporter’s hands. ] 


B. F. SAFFOLD, J.—The right of appeal from a final 
judgment of the chancery, circuit, or probate courts, to the 
supreme court, seems to be confined to the parties to the 
judgment, or decree.—Revised Code, § 3485. 

The bankrupt act of 1867, provides that the assignee of 
a bankrupt, if he requires it, shall be admitted to prose- 
cute, in his own name, any action pending in the name of 
the debtor for the recovery of the debt, or other thing, 
which might or ought to pass to the assignee by the as- 
signment.—Bankrupt Act, § 16. But no provision is any 
where made, in the act, for his becoming a party defendant 
in a State court. 

The act further provides that no creditor whose debt is 
provable under the act, shall be allowed to prosecute to 
final judgment any suit at law, or in equity, therefor 
against the bankrupt, until the question of the debtor’s 
discharge shall have been determined; but that such suit 
shall be staid on application of the bankrupt. The suit, 
by leave of the court in bankruptcy, may proceed to judg- 
ment for the purpose of ascertaining the amount due.— 
Section 21. 

As the judgment appealed from, in the name of the as- 
signee in bankruptcy, is not against the debtor, and the 
creditor, if his debt is provable, could not have a judgment 
against him prior to the determination of the question of 
his discharge, it is not seen how he can be hurt by the 
judgment against the assignee. 

The motion of the appellee is granted, and the cause is 
ordered to be stricken from the docket. 
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EDWARDS AND WIFE, Ex’rs, vs. BIBB Et At. 


[REAL ACTION IN THE NATURE OF EJECTMENT. ] 


1. Wills ; how construed.—Very great latitude is allowed in the construction 
of the language of wills, in order to carry out the intention of the tes- 
tator. 

2. Same ; how different from deeds.—Wills are different from deeds in this 
respect : In a will, the intent governs the words, but in a deed the 
words govern the intent. Wills are the least technical of all instru- 
ments for the conveyance of estates. 

3. Issue; meaning of.—-The word “ issue” is one of a two-fold meaning. 
It may mean, all the descendants of the devisor, to an indefinite extent, 
or it may mean children living at his death, or at the death of the first 
taker, after the expiration of a life estate. And the latter is the mean- 
ing which will be given to it, when it is necessary so to construe it in 
order to carry out the manifest intention of the devisor. 

4. Intention of testator ; what will not be presumed to be.—A testator is not 
to be presumed to intend, by his will, to violate the law, nor to be ig- 
norant of it, and it is the duty of the court so to construe the language 
of the will that it shall have effect, and not to be frustrated, so far asa 
legal intent can be deduced from its language. 

5. Same; how far must govern.—In a will, the intention of the testator is 
not to fail because it cannot take effect to the full extent, but it must 
work as far as it can. 

6. Executory devise; what creates.—Under the law of this State, the devise 
of an ‘‘ estate,” consisting of both real and personal property, by the 
same words of a will, to one for life, and, after the termination of the 
life estate, to T.and his lawful male issue, and in case T. should die, 
leaving no male issue, or having such male issue, the same shall be- 
come extinct, before he or they shall arrive at the age of twenty-one 
years, likewise leaving no male issue, then, in that case, to David, and his 
lawful male issue, creates an executory devise of the ‘‘estate” thus 
given to D. And if D. dies intestate in this State, the property thus 
devised descends to his heirs and distributees, under the laws of the 
State, existing at his death. 

7. Wills; construction of ; duly of court——In construing a will, it is the 
duty of the court to find out the intention of the testator, and construe 
the language in conformity with the intention, if it is not forbidden by 





law. 

8. Same.—If there is a legal purpose, and the intention of the testator, 
as manifested in the will, is directed to effect this purpose, the court 
must carry out this purpose. 
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APPEAL from the Circuit Court of Limestone. 
Tried before the Hon. W. B. Woop. 


Thomas Bibb, of the parish of La Fourche Interior, in 
the State of Louisiana, made his last will and testament, 
in which he disposed of a very large estate, both real and 
personal ; a part of which lay in the county of Limestone, 
Alabama. This will bears date the 14th day of February, 
1839. 

It is admitted in the proofs that the testator died in the 
year 1840, and that after his death his will was duly proven 
and admitted to record, as required by law, so as to give 
it full effect in the State. It was further admitted that 
said testator left him surviving his widow, Parmelia Bibb, 
and his sons, Thomas Bibb, jr., and David Porter Bibb ; 
that these three persons are mentioned as.legatees in said 
will, as hereinafter shown. It was also admitted that 
Thomas Bibb, jr., was, at the death of his father (said tes- 
tor) about 33 years old, and unmarried ; and that David 
Porter Bibb was then married, and had a child born to 
him, who was a son and above the age of two years, and 
said son is still living. Thomas Bibb, jr., was also married 
in 1857, and died on the 11th day of November, 1861, 
leaving at his death an infant female child, who is his only 
lawful issue, and at his death, David Porter Bibb took pos- 
session of the land in controversy. David Porter Bibb 
died on the 9th day of June, 1865, leaving a widow, Mary 
P. Bibb, and several children, who are his heirs-at-law. 
Said Parmelia Bibb was dead at the institution of this suit. 

After the death of Thomas Bibb, jr., bis widow, Anna C. 
Bibb, intermarried with Julian Edwards. Mrs. Edwards 
was appointed by her first husband (said Thomas Bibb, 
jr.,) executrix of his will and qualified as such. After her 
marriage with Edwards, he, in right of his wife, and in her 
nanie, as executrix of the will of Thomas Bibb, jr., deceased, 
instituted suit in the circuit court of Limestone county, 
by an action of statutory ejectment, for the possession of a 
part of the lands, comprehended in the “ Belmina estate,’’ 
(the other portions of the land having been already dis- 
posed of by consent of all the legatees and heirs), against 
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Porter and Lockhart Bibb, the sons of David Porter Bibb, 
deceased. 

Item 2 of the will is as follows: “I give and bequeath 
unto my wife, Parmelia Bibb, during her natural life, my 
“ Belmina estate,’ in the county of Limestone, State of 
Alabama, [here follows boundaries and descriptions of ]; and 
I further bequeath to my wife, during her natural life, all 
the negroes, horses, stock, furniture, appurtenances, belong- 
ing to said plantation, | here follows the names of some ne- 
groes excepted out of the bequest].” 

The case was tried at the fall term, 1868, when, after a 
long charge (which it is not necessary to set out) as to the 
law of the case, upon the agree dfacts, the court charged the 
jury “that if they believed the evidence, they must find 
for the defendants ;” and plaintiff duly excepted. The 
plaintiff then asked the court to charge the jury, that if 
they believed the evidence they must find for the plaintiff, 
which charge the court refused to give, and the plaintiff ex- 
cepted. 

The charge given, and the refusal to charge as requested, 
are now assigned as error. The item of the will upon 
which the case turns, and the other facts of the case, will be 
found in the opinion. 








A. J. WALKER, and WaLkErR & BrickEtt, for appellants. 
Ropinson & WALKER, and Houston & Pryor, contra. 


Nore py Rerorter.—The briefs filed in this case did 
not come into the reporter’s hands. The case was very 
elaborately and ably argued at the bar. 


PETERS, J.—Wills take effect from the death of the 
testator, and their validity and their construction are to be 
controlled by the laws of the country where they are to be 
enforced.—-17 Ala. 286. 

The testator,in this case, died in 1840, and the laws 
which then effected the provisions of this will, disposing of 
his property in this State, were the 5th and 10th sections of 
the act of the 22d December, 1812.—Aikin’s Dig., pp. 94, 
95, 5, 85, 39; Clay’s Dig., pp. 156, 157, 5, 33, 37. The ef- 












































JUNE TERM, 1869. 669 
Edwards and Wife, Ex’rs, v. Bibb et al. 








fect of this statute was to render words of inheritance unnec- 
essary in a deed or will of lands, and to abolish all “ es- 
tates in fee tail,” and convert them into estates in fee simple- 
It leaves all other estates as they stood before at common 
law, modified by the English statutes applicable to them. 
If, then, the language of this will creates an estate in Da- 
vid Porter Bibb, which, by aid of the statute above re- 
ferred to, would be good at common law, modified as above 
said, then his title must be sustained. If it does not, it 
must fail. . 

In the construction of wills, very great indulgence is al- 
lowed in order to sustain and carry out the intention of 
the testator, if that intention does not violate the policy of 
the law. 

“The clauses and sentences of a will shall be severally 
transposed to serve the meaning of it; and construction 
shall be made of the words to satisfy the intent, and they 
shall be put in such order as that the intent may be ful- 
filled.”—10 Bac. Abr., Bouv. 535. “ And if the words ad- 
mit of a two-fold construction, the rule is to adopt that 
which may tend to make good the instrument, and to ef- 
fectuate, rather than to frustrate ; and if words are rejected, 
or supplied, by construction, it must always be in support 
of the intent.”—10 Bac. Abr., Bouv. 529. “And the inten- 
tion of the testator is not to fail, because it cannot take ef- 
fect to the full extent, but it must work as far as it can.”— 
10 Bae. Abr., Bouv. 540. 

These are rules of construction applied to wills, which 
are sustained by the most respectable authorities at com- 
mon law ; and they have not been abrogated by any stat- 
utes, or judicial decisions of this State—1 Kent, 510, 511. 

Under their influence, we feel justified in refusing to give 
any technical import to the word “ perpetuate,” as used in 
explaining the testator’s reasons for devising the “ Bel- 
mina estate,’ as shown in his will, so as to control the true 
meaning of the words used, in creating the devise of that 
estate to his sons. ‘ 

The portion of the will on which this case turns, is the 
6th item. That item is in these words, namely : “ Having, 
in item 2 of this, my last will and testament, given and be- 
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queathed unto my wife, Parmelia Bibb, during her natural 
life, that portion of my ‘ Belmina estate’ not in this will 
expressly reserved, now at the death of my said wife, I do 
hereby give and bequeath that same estate, together with 
all things described in item 2, as devised to my said wife, 
unto my oldest son, Thomas Bibb and his lawful male is- 
sue, and in case my said son, Thomas Bibb, should die, 
leaving no lawful male issue, or having such male issue, the 
same shall become extinct before he or they shall arrive at 
the age of twenty-one years, likewise leaving no male is- 
sue, then, and in that case, my will and desire is that that 
estate, with the property named and devised to my said 
wife, shall become the property of my son, David Porter 
Bibb, to descend to the lawful male issue of him, my said 
son Porter. And lest my other children may conceive that 
I have herein made a distinction, in thus excepting and de- 
vising this portion of my estate, I will remark to them that 
I am prompted from no other consideration than to per- 
petuate this part of my estate in my family. I commenced 
operations on this estate in a state of nature. I toiled 
and labored to bring the same into its present improved 
condition. It is endeared to me by many fond recollec- 
tions, and it is the wish of your dying father, who has 
spent his life in providing the means for your future com- 
fort and enjoyment, that you will never permit an envious 
thought to cross your minds, or that your fond father 
wished to place one of you in a better condition than the 
others.” 

As a fact, there can scarcely be a doubt that it was the 
wish of the testator to keep this portion of his large es- 
tate in the possession of his sons, Thomas and David Por- 
ter Bibb, after the termination of his wife’s estate in the 
same, as long as the law would permit him to do so. The 
will was made with a purpose to clothe them with the legal 
right to hold it with this view. To have intended other- 
wise would have been a folly, and a nugatory act. It would 
be equivalent to saying, “I give my sons this property for 
a certain legal purpose ; that is, to keep it in the family as 
long as the law will allow, in which I feel a most solemn 
interest, yet, at the same time, Iso contrive as purposely 
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to defeat my gift,,at least so far as my son Porter is con- 
cerned.” The construction which would bring about such 
a result as this, would very much resemble what reason 
would denounce as an absurdity. 

Then let us enquire what length of time the law per- 
mitted the testator to keep the estate devised in the 6th 
item of his will above quoted, in his family. Undoubtedly, 
this could have been done for a period of a life, or lives, in 
being, at the death uf the testator, and for twenty-one years, 
and a fraction of a year afterwards.—4 Kent, 268, marg. 
In this case, both the sons, Thomas Bibb and David Porter 
Bibb, were living at the death of the testator ; and the de- 
vise, by effect of our statute, is to the eldest son, Thomas 
Bibb, in fee simple, and in case he should die leaving no 
lawful male issue, then and in that case, the estate given to 
Thomas, “shall become the property” of David Porter 
Bibb. Thomas Bibb, jr., died without leaving male issue. 
And the question is, was the estate given to Porter Bibb, 
such an one as the law permitted to stand. Thomas Bibb, 
jr., could not die leaving male issue, unless such male issue 
were living at his death. They could not be left, unless 
they were living when he died. The word “leaving,” 
then, imports that this was the testator’s meaning. Be- 
sides this, the ‘“‘ Belmina estate” was the gift. It compre- 
hended lands, slaves, stock, furniture and all the appurte- 
nances belonging to “said plantation,” to a very large 
amount. Certainly, the testator intended that the whole 
estate should pass by the devise—the realty and the per- 
sonalty together! As a fact, this must have been his wish. 
All the personal property included in the gift did pass to 
David Porter Bibb, upon the death of his brother Thomas, 
leaving no lawful male issue surviving him. About, this 
there can be no question.— Flinn v. Davis, 18 Ala. 69. Why, 
then, did not the land pass with the rest? This certainly 
must have been the testator’s desire ; for he intended to 
devise the “ Belmina estate ;’ and the land was a part of it. 

But it is said, that the legal intent of the testator must 
be ascertained from the proper legal construction of the 
language he has used to indicate his intent. And in this 
case the language used imports an illegal intent. That by 
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the use of the words, “ male issue,” or the word “ issue,” 
without any words limiting this expression to the issue 
living at the death of said Thomas Bibb, a perpetuity is 
intended, which is illegal ; because such issue might not 
fail for many generations after the death of Thomas Bibb, 
the first taker of the estate under the devise; and this 
would be too remote a postponement of the estate intended 
to be given to Porter Bibb. The law requires that the es- 
tate intended to be given to Porter Bibb must vest in 
twenty-one years and the fraction of a year, sufficient to 
cover the birth of a posthumous child, after the death of 
Thomas Bibb, or the behest is invalid.—4 Kent, 267, 271, 
marg. 

The word issve may have this general meaning, or it may 
have a more limited one. It may mean children of the 
first taker, or it may mean issue living at his death.— 
6 Bac. Abr., Bouv. 147; 7 Ves. 522; 3 Ves. & B. 67. If 
the testator used it in either of these imports, it is the duty 
of the court so to construe it. The construction of words 
in a will is much less technical than the use of the same 
words in a deed. In the will, their technical import may 
be altogether disregarded, if they were not used by the 
testator in a technical sense. Wills are the least technical 
of all legal instruments for the conveyance of estates. 
Fach will must stand or fall upon its own facts. They are 
to be “expounded rather on their own peculiar circum- 
stances, than by any general rules of positive law.”— 
1 Spence Eq. 470, marg.; 2 Blac. Com. 382. They very 
much differ from deeds. In a deed the words govern the 
intention; in a will the intention governs the words.—10 
Bac. Abr., Bouv. 585; 2 ib. 576. 

In this will there is but one set of words used to convey 
the “ Belmina estate,’ which consisted of both real and 
personal property to a very large amount. If the testator 
intended to convey a part of this “estate,” he must also 
have intended to convey the whole. That he did intend to 
convey a part, is beyond any question whatever. The lan- 
guage used passes the whole of the personal property with- 
out any construction or explanation. —4 Kent, 281; 18 Ala. 
69. Then the court is bound to construe the language used 
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so as to pass the real estate also, if the law will permit such 
a construction. That it will permit it, there seems to be 
very little reason to doubt. 

There are two contingencies, on the happening of either 
one of which, the estate given to Thomas Bibb was cut off 
aud vested in his brother, David Porter Bibb. The one 
was, that Thomas Bibb “ should die leaving such male issue, 
the same shall become extinct before he or they shall arrive 
ut the age of twenty-one years, likewise leaving no male 
issue.” The words leaving and having must refer to some 
thing in existence at the time the leaving and having occurs. 
This can only be at the death of Thomas Bibb. Thomas 
Bibb could not die and /eave a thing that did not exist ; 
he could not die and have a thing that did notexist. Then 
these words, and the purpose of the testator, as manifested 
in using the same words to convey both real and personal 
estate by the same gift, show, beyond all reasonable con- 
troversy, that the testator intended to use the word issue 
to mean issue living at the death of said Thomas Bibb, jr, 
This construction is allowed by the highest authorities and 
is justified by the facts and circumstances of this case. 
We therefore hold, that upon the death of Thomas Bibb, 
jr., leaving no lawful male issue surviving him, the “ Bel- 
mina estate” passed to David Porter Bibb, and became 
his “ property,” to descend to those persons entitled to the 
sume, as required by the laws of this State, at the death of 
said David Porter Bibb. 

There is but one gift here; that is, the gift of the 
“Belmina estate.” It can not reasonably be questioned, 
that the testator wished this whole gift to pass as he has 
directed in his will: First, to his son Thomas Bibb, and 
then, upon the happening of one of two certain events, to 
his son David Porter Bibb. This must be so, because it is 
so written down in the will. This may be done without the 
creation of a perpetuity. And if the testator did not in- 
tend to create a perpetuity, the court ought not to impute 
this purpose to him. The court must presume, that he 
knew the law, and that he did not act with a view to violate 
it. In Flinn v. Davis, Chief-Justice Dargan says: “I hold 
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it to be a sound rule of construction, that if the language 
be capable of two distinct meanings, one of which would 
sustain and the other defeat a plain and manifest design of 
the testator, we should so construe it as to support the 
manifest intention, and should not imply an intention re- 
puguant to the expressed will of the testator, unless it will 
bear no other reasonable construction.”—18 Ala. 157, 158 ; 
3 Cru. Dig. Greenlf’s Ed. 454, nofe 1. Under the guidance 
of this liberal and just rule of construction, coupled with 
the fact, that the same words are used to convey the real 
and personal property constituting the “ Belmina estate,” 
and the qualification and limitation of the word issue, by 
the words leaving and having, as before explained, we enter- 
tain the opinion, that the testator intended to confine the 
word “/eaving no lawful male issue,’ to the male issue of 
Thomas Bibb living at his death. This contingency would 
not be too remote.—6 Bac. Abr., Bouv. 93; Porter v. Brad- 
ley, 3 Tenn. R. 143; Loe v. Jejfery, T Tenn. BR. 589 ; Jones 
v. Spaight, 1 Car. Law R, 544. 

There is no error in the judgment of the court below, 





and the same is affirmed. 


Nore By Rerorrer.—At a subsequent day of the term 
appellants applied for a rehearing, to which the following 
response was made: 


PETERS, J.—This is an application for rehearing, sub- 
mitted at the last term. I have carefully considered the 
judgment then pronounced in the case, but I have been 
unable to discover any just reason for disturbing it. 

It would be vain to contend that the will under discus- 
sion did not intend to dispose of the “ Belmina estate” as 
an entirety, or that that property did not consist of land 
and personal chattels. This, the language of the will and 
the testamentary description of the thing mentioned in the 
gift, clearly manifest, and it 's a fact admitted in the proofs ; 
for the evidence upon which the decision in the court be- 
low turned, is all admitted facts. To deny this would be 
absurd. And an absurd conclusion or construction is not 
to be permitted.—1 Story Const. pp. 443, 444. 
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It would be equally unreasonable to say, that it was not 
the wish of the testator, under the circumstances named in 
the will, that the ‘ Belmina estate” should pass to his 
younger son, David Porter Bibb. The only answer, then, 
that can defeat this purpose is, that this intention, as de- 
clared in the will, is il'egal, and that the law does not per- 
mit it to be carried into effect. 

Wills are to be construed according to the purpose of 
the person by whom they have been made ; if this purpose 
is not such an one as is clearly forbidden by law, it must 
be executed. And as the instrument speaks the mind of 
one person only, its language is not to be construed in a 
technical sense, but only in such sense as it was used by 
the testator. Wills differ from contracts in this respect; 
because there are, in every contract, two or more persons 
concerned, and the language must be construed so as to 
suit the intention of both these parties. If the words are 
technical, they are to be explained and enforced in their 
technical acceptation ; because, in this sense, it is to be pre- 
sumed that both parties must have used them. But ina 
will, there is but one party speaking, and he may use just 
such language as he pleases and affix his own meaning to 
it; and this meaning must govern its construction. 

The instrument which declares a testator’s disposition of 
his property is his will—that is, his intention with regard 
to the disposition of his property after his death. And 
the rules of construction applied to such instruments are 
solely for the purpose of finding out this intention of the 
testator. Therefore, it is said not to be allowed to defeat 
this intention by affixing to the testator’s words a meaning 
which he did not apply to them when he used them. The 
intention of the testator is the pole star that governs the 
construction of the will, and it is the purpose of the law 
to do justice to this intention. In furtherance of this view 
of the construction of the words of a will, it is said, also, 
that when a general principle for the construction of an 
instrument has been once laid down, the court will not be 
restrained from making their own application of this prin- 
ciple, because there are cases in which it may have been 
applied in a different manner.—Drowning v. Wright, 2 B. & 
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P. 24; Wolpole v. Cholmondely, 7 T. R. 148. The rule, then, 
is not, as in contracts and statutes, to seek the meaning of 
the words used, but the meaning in which they were used 
by the testator. This discloses his intention, his will ; and 
it is this intention that must govern the court, unless it is 
unlawful. In a will we may put any construction on the 
words that they will bear, in furtherance of the testator’s 
manifest purpose, wf res majis valeat, quam pereat. To this 
end Lord Coke says, that it is a general rule, that whenso- 
ever the words of a deed, or of the parties without a deed, 
may have a double intention, and one standeth with law 
and right, and the other is wrongful and against law, the 
intendment that standeth with law shall be taken.—Coke’s 
Litt. 42, 183; 10 Rept. 676; Archbold v. Thomas, 3 Con. 
285 ; Liley v. Vanhoutor, 4 How. (Miss.) 428 ; Shore v. Wil- 
son, 9 Clark & F. 397; 2 Pars. on Contr. 497, ef seq. 

To a like effect are other distinguished authorities. “I 
do,’ says Lord Chief-Justice Hobart, “exceedingly com- 
mend the judges that are cunning and almost subtle—as- 
tute, which is the word used in the proverbs of Solomon, 
in a good sense, when it is toa good end; to invent rea- 








sons and means to make acts according to the just intent of 
the parties, and to avoid wrong and injury, which, by rigid 
rule, might be wrought out of the act.” This judgment is 
approved by so eminent and careful a lawyer, as Lord 
Chief-Justice Hale, and also by Chief-Justice Willes.— 
Clanricard’s Case, Hob. 277 3 Crossing v. Sudamore, 1 Vent. 
141; Doe v. Salkeld, Willes, 676 ; 2 Par. on Con. 505, 506 ; 
Jenks Cent, Cuse, 81 Coke, Litt. 822 ; Dig. 34, 5, 23. 

Here the thing given was a plantation, slaves, furniture, 
farming stock and tools. These are all comprehended un- 
“er the description of the “ Belmina estate.” They con- 
stitute it, and are spoken of asa whole. At the time the 
will was made, the personal property, which formed a part 
of the “ Belmina estate,” was, possibly, more valuable than 
the realty, which formed the portion of that estate which 
consisted of land. These are not separated in the gift. If 
one passes, all pass under the same title and description ; 
because there was but one gift and but one description of 
the property given, and but one intention manifested in 
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the will as to the whole estate. There is no question as 
to the power to pass the personal chattels to David Porter 

sibb. And it was evidently the wish of the testator to 
pass the personalty to David Porter Bibb, in the event that 
the older son, Thomas Bibb, had no male child surviving 
him, who could inherit his estate. This intention must have 
adhered to the whole gift; it was but one thing, and the 
intention included the whole of it. Then, most clearly, the 
intention must have been to pass the land as well as the 
chattels—that is, the whole gift, which was the “ Belmina 
estate,” as an entirety. All was intended to be given to 
the younger son, Porter, in the event that the older son, 
Thomas, had no male issue capable of inheriting his estate. 
Thomas died without any such male issue or child. Then, 
itis beyond question, the property might pass to David. 
This could have been accomplished by proper words. It 
was not forbidden by law. 1, therefore, think that the lan- 
guage used in connection with the facts of this case, suffi- 
ciently indicates this intention of the testator. This inten- 
tion must govern the court. The rehearing is, therefore, 


denied. 


MARSH vs. MARSH, Apwm’r, ET AL. 


[ BILL IN EQUITY BY WIDOW, AGAINST HUSBAND'S REPRESENTATIVES, FOR AC- 
COUNT, &C., AND TO HAVE LANDS AND MONEYS RECEIVED FROM ESTATE OF 


HER FATHER, BY HUSBAND, DECLARED HER SEPARATE ESTATE. | 


. Statutory separate estate; when lands bought by the husband will be treated 
as part of.—A father, wishing to divide his lands among his children, 
makes a deed of lands to the husband of his married daughter, and 
credits the husband for a part of the purchase-money recited in such 
deed, and takes his note for the balance, and the sum thus credited is 
charged to the daughter asan advancement of lands on the final settle- 
ment of her father’s estate, who died in 1858. On such final settlement, 
of the balance of the purchase of said lands, the lands thus obtained will 
be. regarded in equity as part of her statutory separate estate, when the 
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transaction commenced on the 9th day of November, 1846, and the 
husband so recognized it as an investment for her benefit. 

2. Same.—And if the husband and wife sell the lands thus obtained, in 
manner required by law for the sale of a married woman’s separate es- 
tate, and the husband receives the money paid on such sale, it will be 
treated in equity as the proceeds of the sale of the wife’s separate es- 
tate. 

3. Same; what election wife may have in such case.—And if the husband 
uses the money thus obtained in the purchase of other lands, and takes 
the title in his own name, in equity, such purchase will be held to be a 
reinvestment of the wife’s separate estate, particularly when the hus- 
band declares such to have been the purpose of the transaction, and 
the wife may elect to take the land in lieu of her money, if she has paid 
the whole purchase-money, or she may have the lands sold and have her 
money thus invested paid back to her on the death of her husband. 

4. Statutery separate estate; trustee of, how accountable for property of the 
wife.—Since the passage of the act of the 13th of February, 1550, in 
amendment of the act of the Ist day of March, 1848, for the protection 
of the rights of married women, the husband has been made, by law, 
the trustee of her separate estate, and chancery will deal with him in 
accounting for his wife’s property, just as it would with any other trus- 
tee, under the limitations and privileges fixed by the law creating his 
office of such trustee. 


APPEAL from the Chancery Court of Wilcox. 
Heard before the Hon. J. Q. Loomts. 


TuHE facts of the case are set out in the opinion. 

The material portion of the evidence of the witness, 
Burke, to which reference is made in the opinion, is as fol- 
lows : 

“T knew William H. Pledger in his life-time; he was 
the father of complainant. He died some time in the year 
1858, in Wilcox county. He died leaving a last will and 
testament, which was duly admitted to probate, in the pro- 
bate court of Wilcox county, Alabama, and letters testa- 
mentary on said will were granted to said witness, by the 
said probate court, in August, 1858. His estate has been 
finally settled by witness, the representative of the same. 
Final settlement was made in the probate court of Wilcox 
county, on the 14th of March, 1864. Stephen Marsh was 
aware of the said settlement, was present at the same, and 
assented thereto.” 


” % 4 % 


* * * * * * M 
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“ William H. Pledger did own several tracts or bodies of 
land in Wilcox county, Alabama. He had the same ap- 
praised by Samuel Sellers and D. C. Smith, and his object 
in having his land appraised, was to enable him to give off 
to his children an equal proportion of the same, according 
to that appraisement or valuation. The appraisement was 
made in the year 1845. He made an advancement to his 
daughter, Mary Marsh, the complainant, in lands, and 
made two deeds to the same lands to her husband, Stephen 
Marsh, his son-in-law, for her; each deed bears date 9th 
November, 184). One deed is for four hundred and eighty 
acres of land, to Stephen Marsh alone; and the other to 
Stephen and John P. Marsh, jointly, for eighty acres ; and 
both deeds are recorded in the office of the probate judge 
for Wilcox county. I know it was the object and intention 
of William H. Pledger to give the lands so deeded to Ste- 
phen Marsh, to his daughter, Mary Marsh, the wife of Ste- 
phen Marsh ; this I know by the declaration of said Pled- 
ger, made before said deeds were executed ; and the said 
Stephen Marsh was aware of the object and intention of 
said Pledger in making said deeds to said Marsh, and he 
accepted the same as advancements in lands to his wife, 
the said complainant, and he held the same for her. I 
know it from the frequent acknowledgments of said Marsh, 
and his frequently mentioning the said lauds as belonging 
to his said wife, and given to her by her father. I have 
frequently heard Mrs. Marsh, in tbe presence of her hus- 
band, Stephen Marsh, speak of the said lands as hers ; and 
the said Stephen never set up any claim to the same, ad- 
versely to his wife’s claim, but always acknowledged that 
he held the same in trust for her. No money was ever paid 
by Stephen Marsh for the lands embraced in the tivo deeds. 
The value of said lands embraced in said deeds, was esti- 
mated by said Pledger at $4,800. For the $2,585 men- 
tioned in the deed for four hundred and eighty acres of 
land, said Marsh gave a receipt for so much received, and 
executed his note to said Pledger for $2,215, dated Novem- 
ber 9, 1848, which note is shown to witness, and is hereto 
attached, and marked “ Exhibit A.” The two sums of 
$2,585 and $2,215 make the sum of $4,800, the estimated 
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value of the lands embraced in the two deeds. Afterwards 
this note was taken up and a new note given by said Marsh, 
in its stead, for the same amount, and which is now shown 
to witness, and is hereto attached and marked “ Exhibit B.” 
By the last will and testament of said Pledger, he directed 
that the lands thus advanced to his daughter, Mary Marsh, 
should be estimated at $2,955, and the difference between 
that amount and the $4,800, to-wit : $1,845, should be paid 
back to his estate by said Marsh, and the receipt for $2,585, 
and the note for $2,215, he gave up and cancelled. Stephen 
Marsh assented to this arrangement, and accordingly gave 
his note for $1,845 to witness, as executor of the will of 
said Pledger, and the receipt for $2,585, and the note for 
$2,215, were surrendered to him. The note thus given for 
$1,845 was paid out of the share of Mrs. Mary Marsh in 
her father’s estate, and the $2,955 was charged against her 
share on the final settlement of her father’s estate. Said 
Stephen Marsh and witness agreed upon the advancements 
and settlement, as hereinbefore stated. No part of the 
consideration for said lands was ever paid by said Marsh, 
but the whole was paid for out of the share of complain- 
ant in the distribution and settlement of her father’s es- 
tate, by making her distributive share in the same that 
amount less. 
* % ¥ * % * * 

“T was the son-in-law of William H. Pledger, and inti- 
mately acquainted with all of his business and transactions. 
I was the brother-in-law of said Stephen Marsh, and had 
frequent conversations with him in reference to the estate 
of said William H. Pledger. 

% * * % * % * 

William H. Pledger informed me of his object in having 
his lands appraised, and consulted with regard to the same, 
which was as I have already stated.” 


Pettus & Dawsoy, for appellant. 
S. J. CumMinas, contra. 


[No briefs came into the reporter’s hands. } 
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PETERS, J.—In this case the allegations of the bill, 
which are sustained by the proofs, show that it was the 
avowed purpose of William H. Pledger, the father of Mrs. 
Marsh, the appellant, to divide certain portions of his lands 
among his children before his death. And it would scarcely 
be rational to conclude, that so far as Mrs. Marsh was in- 
terested, the daughter was not the cause and object of the 
father’s bounty, instead of her husband. In effecting this 
purpose, the father caused his lands, which, in the language 
of the witness, Burke, he proposed to “ give off” to his 
children, to be appraised. After this, on the 9th day of 
November, 1849, he conveyed, by deed of that date, to 
Stephen Marsh, husband of appellant, 480 acres of the 
lands thus appraised. The consideration recited in this 
deed, is the natural love and affection of said Pledger to 
his son-in-law, Marsh, and also the sum of $2,585 00. 

On the same day, said Pledger also conveyed to said 
Stephen Marsh and John P. Marsh, by deed, a certain 
other tract of land, estimated at 80 acres, for the consider- 
ation, as recited in said last named deed, of $160 00, in 
hand paid by said Stephen Marsh to said Pledger. 

The land thus conveyed to said Stephen Marsh, were 
valued at the sum of $4,800. But no money was really 
paid by said Marsh to said Pledger for them, at the time 
of the execution of the deed for the same, or at any other 
time, out of his own funds. 

At the time the deeds of the 9th of November, 1849, were 
executed, Stephen Marsh made his promissory note, pay- 
able one day after date, to said Pledger for the sum of 
$2,215 00; on which note there was this indorsement: 
“The within note being given for land, it is to bear no in- 
terest until the final settlement of my estate. W.H. Pled- 
ger. November 9th, 1849.” On the same day said Marsh 
also executed a receipt to Pledger for the sum of $2,585 00. 
But no money was really received. These two amounts 
make the sum of $4,500 00, which was the value fixed for 
the lands, conveyed by Pledger to said Stephen Marsh, as 
above said. The promissory note above said for the sum 
of $2,215 00, was cancelled on the 26th day of March, 
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1855, and a new note executed in its stead for the same 
amount, and upon like condition with the first. 

The proof shows that said Pledger died in 1858, and 
directed in his will that the lands advanced by his deeds of 
the 9th November, 1849, should be valued at the sum of 
$2,955 00, and that Marsh should pay upon his note for 
$2,215 00 the sum of $1,845 00, upon which the note and 
receipt above said were to be given up to Marsh by the 
executor of Pledger. 

On the final settlement of Pledger’s estate, Mrs. Marsh, 
in the name of her husband, said Stephen Marsh, was 
charged with the sum of $2,955, as “ advancement in land 
by testator,” and “interest on same to 10th December, 
1860, $770.92 ;” also, with the sum of $1,845, as “excess 
over share advanced by testator,” and “interest from 10th 
December, 1860, $481.” These sums, amounting to $4,800, 
with interest thereon to 10th December, 1860, as above, 
were deducted from Mrs. Marsh’s distributive share of her 
father’s estate, on the final settlement thereof. This set- 
tlement, so far as Mrs. Marsh is concerned, was made by 
her husband for her, and consented to and approved by 
him. He treated the land conveyed to him by Pledger, on 
the 9th November, 1849, as an advancement in lands to his 
wife, as to the amount of the $2,945; and he paid for the 
residue with her funds, derived from her father’s estate, 
upon final settlement; when his note and receipt were 
given up to him. This appears from the settlement and 
from the testimony of Burke. Pledger did not die until 
1858, long after the adoption of the Code. Mrs. Marsh’s 
distributive share of his estate was $7,592.98, which was 
her separate estate.—Code, § 1982 ; Revised Code, § 2371. 
The sum of $6,052.26 of this share was used by her hus- 
band, on the final settlement of her father’s estate, to refund 
the advancement made by the deeds of the 9th November, 
1859, and to pay the balance, directed by her father in his 
will, on her husband’s note for $2,215, which grew out of 
the conveyance of the lands as above stated. This was an 
investment of the moneys of her separate estate in lands by 
her husband, who was her trustee.—Revised Code, § 2374. 
And although the title was taken in the husband’s own 
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name, without any allusion to her, or express declaration of 
a trust for her benefit, the whole nature of the proceeding, 
and the evidence of Burke, show that it was intended and 
acknowledged by the husband as a transaction for her ben- 
efit, and as an arrangement to adjust an advancement 
made in lands to the wife, and to pay the note of her hus- 
band to her father, given in the consummation of this ar- 
rangement. It was throughout treated by the husband as 
his wife’s affair, and nothis own. And he so explained it 
to Burke, his brother-in-law, as fully and clearly appears 
in the evidence of that witness. This made the whole of 
the lands mentioned in the deed of Pledger, the father of 
Mrs. Marsh, to her husband of the 9th November, 1849, 
which was estimated at 480 acres, a part of her separate 
estate. And although this case does not declare an ex- 
press trust in favor of Mrs. Marsh, yet, under the facts of 
the case, the law will imply one, and compel the husband — 
to act in conformity with it, if he seeks to evade it. But 
in this case, he did not seek to evade the trust, but con- 
sented to it and declare it. A trust will be presumed if 
the parties intended a trust.—Adams’ Dict. in Eq., pp. 33, 
34, 35, et seq., (Marg). 

No fixed form of words are necessary to create an ad- 
vancement. It needs no technicalities in its expression, so 
it appears that it was a gift, by anticipation, of the whole 
or a part of what it is supposed a child will be entitled to 
on the death of the party making the advancement.—Re- 
vised Code, § 1898; 4 Bae. Abr., Bouv. 97; Wilson’s Heirs 
v. Wilson, Adm’, 18 Ala. 176. But if it is land or real 
estate it must be given by instrument in writing, in conform- 
ity with the statute upon that subject.--Revised Code, 
§ 1862., Yet the trust need not be declared in the deed. 
Here more than one-half the purchase-money was paid at 
the execution of the deed, by the advancement to Mrs. 
Marsh, and the whole balance of the purchase-money was 
paid by her on the final settlement of her father’s estate. 
This was sufficient to create a trust in her favor, though 
the legal title was in her husband.—Kelley v. Freeman, 
1 Hoff. Ch. KR. 90. 

But this trust was never controverted by the husband, 
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but, on the contrary, it was fully admitted by him. The 
evidence of Burke proves this beyond all question. The 
land then mentioned in the deed of the 9th day of Novem- 
ber, 1849, estimated at 480 acres, was a part of the separ- 

ate estate of Mrs. Marsh, which had been received by her ( 
husband and held by him as her trustee.—Revised Code, 
§$ 2371, 2373. 

On the 2d day of January, 180, said Stephen Marsh 
and his wife, said Mary Ann Marsh, sold this 480 acres of 
| land above named, to Geo. H. Strother, for the sum of 
| $10,000 00 in gold, or its equivalent; which was received 
| by the husband of Mrs. Marsh. The sale thus made was 
conducted after the formalities required by the Code, for 
! 








the sale of the wife’s separate estate. It was conveyed 
“by the husband and wife jointly, by instrument in writing, 





i attested by two witnesses.” —Revised Code, § 2373. 
i The $.6,000 00 thus obtained by Marsh, was the pro- , 


ceeds of the sale of lands belonging to his wife’s separate 


i 

| ! estate ; and this, to the amount of $9,204 00, was re-invested 
| by the husband in the lands belonging to the estate of her 
Hi father, said Pledger, upon the sale by his executor of the 
| realty of said estate. This is fully proven by Burke’s de- 


position. The property in which this investment was made 
is also the separate estate of the wife.—Revised Code, 
§ 2374. 

Marsh, the husband of appellant, departed this life on 
the Ist day of November, 1865, leaving his widow in pos- 
session of said land, so purchased by him as above said. 
t After the death of Marsh, Mrs. Marsh administered on his 
estate, and applied to have the same declared insolvent. , 
In her application for this purpose, she returned the lands 
purchased by him at the executor’s sale of said Pledgey’s 
ii estate, on the 21st day of January, 1860, as above suid, 
T under oath, as a part of the real estate of her husband, 
i said Stephen Marsh, deceased ; but afterwards abandoned 
her said administration of said estate, and retracted her 
said application of insolvency, upon the grounds that she 
had returned said lands, as the husband’s property, upon a 
mistaken knowledge of the law in her own favor. This 
does not estop her from setting up her own right. 
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Thereupon she filed her bill against the appellees, who 
are the administrators and sons of said Stephen Marsh, 
deceased, and step-sons of appellant. On the hearing, the 
bill was dismissed for want of equity, and Mrs. Marsh ap- 
pealed to this court. 

Since the passage of the act of the 13th February, 1850, 
entitled “ An act to alter and amend an act securing to 
married women their separate estates, and for other pur- 
poses, approved March Ist, 1848,” the husband has been 
the trustee of the wife’s separate estate; and he stands 
upon the same grounds as any other trustee, under the 
limitations and privileges fixed by the statute creating his 
office. He carries nothing of the powers of husband into 
his trusteeship, except what the statute gives him.— Revised 
Code, § 2372; Pamphlet Acts 1849-50, p. 62. 

It is the universal law of trusts, that the trustee cannot 
use the trust funds for his own benefit. If profit arises 
from his use of them, it belongs to the beneficiary, and not 
to the trustee, unless the beneficiary, after the dissolution 
of the trust relation, permits him to enjoy such profits. — 
Lewin on Trusts and Trustees, 288, 289, (marg). There is 
no reason why this just doctrine shall not apply to the 
husband in its fullest extent, when he fills the office of 
trustee of his wife’s separate estate. If it is the purpose 
of the law to deal fairly with her, his position of husband 
vives him no advantage over any other trustee, except as 
he derives it from the statute. ‘“'The power of a trustee 
over the legal estate, or property vested in him, properly 
speaking, exists ouly for the benefit of the cestwi que 
trust.” —2 Story Eq. § 977; Lewin on Trusts, p. 288, 289, 
(marg). Moreover, courts of chancery look only to the 
equities of the parties, and regard the holder of the naked 
legal title as trustee of all the parties equitably interested. 

It is, therefore, an unvarying rule of equity, that if the 
trustee invests the moneys of the beneficiary in other 
property, the courts of chancery will follow it and hold 
such investment as a security for the repayment of the 
money thus invested, or decree the property itself to be 
the property of the beneficiary, and compel a conveyance 
to accomplish this purpose; unless the interests of bona 
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Jide purchasers, without notice, intervene and demantl pro- 
tection.—2 Story Eq. § 977, et seq. ; Adams’ Doct. in Eq., 
marg. pp. 33, 34, 35, 36, 37, 40, et sey. ; Pool et al. v. Cum- 
mings & Co., 20 Ala. 563. But no such pretense is set up 
here. There is no purchaser involved in this transaction, 
and no one who has any right to complain. The creditors 
of Marsh have no right to satisfaction of their debts, ex- 
cept of his own estate; and the separate estate of his wife 
is none of his.—Revised Code, § 2371. And his heirs and 
distributees stand in no better condition than himself. 
They only take what belonged to him, in his own right. 
Governed by these principles, we have not the slightest 
hesitancy in saying that the husband, as trustee of the 
wife, would be bound to account for the corpus of the wife's 
separate estate, received by him, and its increase by re-in- 
vestment, on a dissolution of his trusteeship; and his 
death is such dissolution of his trusteeship. And what he 
was liable to do, his administrator is liable to do for him. 

It is contended, on the part of the appellees in this case, 
that the answers deny those allegations of the bill upon 
which the complainant’s case is supported ; and that there 
is but one witness to overturn the force of this denial, and 
this is insuflicient. This would be correct under the rules 
of equity evidence, in conformity to which the decisions re- 
lied on were made. But this case stands on a different ba- 
sis. The legislature has changed, or very much modified, 
this rule, and set up a new one in its stead. The new rule 
is this: “ When a bill is filed for any other purpose than 
discovery only, the plaintiff may waive in, or upon, the 
bill, the answer being made on the oath of the defendants, 
or either of them, and, in such case, the answer is entitled 
to no more weight as evidence than the biliimRevised Code, 
§ 3328. The answers in this case were put in without oath, 
under this new rule. Such answers are mere pleadings. 
They merely put in issue the allegations of the bill, and 
leave the question of proof in equipoise. This may be 
overturned by a single witness.—Grijin v. State Bank et al., 
17 Ala. 258 ; 35 Ala. 282. 

But, in this case, the testimony of Burke, the only wit- 
ness examined, is amply sustained by the proof of those 
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allegations of the bill not denied in the answers, such as 
the facts, that the lands named-in the deeds of the 9th of 
November, 1849, were conveyed by the father of Mrs. Marsh 
to ber husband, and charged to her as an advancement in 
land, so far as the two thousand, nine hundred and fifty- 
five dollars went ; and so far as the residue was concerned, 
it was paid out of her separate estate to the amount of one 
thousand, eight hundred and forty-five dollars, which was 
the balance demanded on her husband’s note, given to 
complete the arrangement in reference to the advancement. 
The final settlement of the Pledger estate shows this, and 
Marsh conducted this himself. One witness, and sufficient 
supporting circumstances, are enough. ‘These circumstan- 
ces are not denied, but admitted in the answers.—Gres. Eq. 
Ev. 4, 5, 156. 

Certainly, in this case, the proofs show that there was a 
trust created in favor of Mrs. Marsh, and that her husband, 
her trustee, has so dealt with her funds to a very large 
amount as to endanger its total loss, without the interven- 
tion of a court of chancery.—2 Story’s Eq. § 1201, and 
note 2. Mrs. Marsh was a married woman, her husband 
was her trustee, and a court of law can not afford adequate 
relief. In such a case, chancery is never fastidious to in- 
terfere and protect her rights.—2 Story’s Eq. $ 1827. The 
action of the court below was, therefore, erroneous. 

The decree of the chancellor is, therefore, reversed, and 
this cause is remanded for further proceedings, in the court 
below, in conformity with this opinion. In which further 
proceedings, the lands conveyed by said Pledger to said 
Stephen Marsh, on the 9th day of November, 1849, will be 
treated as the separate estate of Mrs. Marsh, and the ten 
thousand dollars received for the sale of the same to Stro- 
ther as the proceeds of the sale of her separate estate ; 
and the payment of the purchase-money of the lands named 
in Burke’s deed of the 21st day of January, 1860, to her 
husband, said Marsh, to the sum of nine thousand, two 
hundred and four dollars, will be treated as a re-investment 
in said lands for her benefit, if she chooses so to elect ; but 
if she does not so elect to take the lands in lieu of her 
money, to the amount aforesaid, then said lands, or so much 
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as may be necessary for that purpose, will be seld, and out 
of the proceeds she will be paid said sum of nine thousand, 
two hundred and four dollars, and interest thereon since 
the death of her said husband, (said Stephen Marsh.) An 
account will also be taken between the legal representative 
of said Stephen Marsh, deceased, and said Mary A. Marsh, 
in which the estate of said Stephen Marsh, deceased, will 
be charged with all the property and moneys belonging to 
her as her separate estate, which was received by him dur- 
ing his life, and not re-invested for her benefit, or used for 
the “purchase of articles of comfort of the household,” 
except the “rents, income and profits thereof,” up to the 
time of the death of him, said Marsh. But interest on all 
funds of the wife’s separate estate, uninvested and remain- 
ing in the husband’s hands at his death, will be charged, 
since his death, against his estate. The estate will be al- 
lowed all proper credits, and among these, credit will be 
allowed for the sum of eight hundred and fifty-five dollars, 
and interest thereon since the death of said Marsh, the 
sum named as the consideration or purchase: money for the 
lands referred to and meant in the deed set out in “ Exhibit 
G” to complainant’s bill, if it appears that the lands therein 
referred to are a portion ot the lands named in the deed of 
Burke to Marsh, dated 21st day of January, 1860, set out 
as “ Exhibit F’” to said bill of complaint in this case, and 
the title thus passed was necessary to perfect the title con- 
veyed in said deed of said Burke, but not if these facts are 
otherwise. 

The said Stephen W. Marsh, as the administrator of the 
estate of said Stephen Marsh, deceased, will pay the costs 
of this appeal in this court, and in the court below, out of 
the estate of said Stephen Marsh, deceased, in his hands to 
be administered. 
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JOHNSON Et Au. vs. WEST ET AL. 
[TROVER AGAINST SHERIFF, ] 


1. General appearance ; effect of.—A general appearance by the defendant 
cures the want of service of process, and is a waiver of any defect or 
irregularity in the service. 

Gift by a father to his daughter ; what not a fraud on creditor anterior 
to.—The gift by a father to his daughters of the use of two or three acres 
of land, is not a fraud upon his creditor anterior to the gift, which will 
render a bale of cotton made by the children on such land, liable to the 
satisfaction of the father’s debts, unless it is shown that he is insolvent, 


S 
~ 


or that it impaired his means of paying his debts. 

Evidence; what admissible to show the value of cotton.—Proof of what 
a certain quality of cotton sold for in the city of Montgomery, on a par- 
ticular day, is admissible evidence tending to show the value of a simi- 
lar quality, at a place only 28 miles distant, on the same day. 


as 
~~ 


APPEAL from the City Court of Montgomery. 
Tried before the Hon. Tuomas M. ARRINGTON. 


In 1861, B. F. Loftin recovered a judgment in the cir- 
cuit court of Montgomery against Briton West, and by 
virtue of an execution issued thereon in 1866, Loftin 
caused Johnson, the sheriff, to levy on and sell one bale of 
cotton, the property of the plaintiffs, who brought suit 
against said Johnson and Loftin, to recover damages for the 
conversion of said cotton. The case was tried at the fall 
term, 1857, and resulted in verdict and judgment for plain- 
tiffs for $156.10, besides costs. 

On the trial, as shown by bill of exceptions, “ defendants, 
after having entered an appearance at a previous term, and 
after having propounded cross-interrogatories to a witness 
for plaintiffs, moved to strike the cause from the docket, for 
the reason that the summons was defective, in that it was 
directed to ‘any lawful coroner of the State of Alabama.’ 
The court overruled the motion, and defendants excepted.” 

Plaintiffs proved by Briton West that he was the father 
of plaintiffs; that in the year 1866, he was cultivating a 

44 
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farm in Montgomery county, twenty-eight miles from the 
the city ; that in the spring of the year, he gave the plain- 
tiffs (all of whom were daughters, and of age, except Fran- 
cis,) to cultivate, two or three acres of land on his farm, and 
the crop they might raise thereon; that they cultivated 
and raised thereon the cotton of which the bale in ques- 
tion was composed ; that the cotton, when gathered, was 
hauled to thé gin of a neighbor, there ginned and packed, 
and baled, and was then brought back to witness’ house, 
where it remained until levied on. Witness was asked by 
the plaintiffs if he knew the price of cotton at the time of 
the levy, to which he replied that he did not, but that he 
knew what a bale of cotton, of the same quality, belonging 
to his neighbor, sold for, on the same day, in the city of 
Montgomery ; that it sold for thirty-five cents. To the testi- 
mony in relation to what the bale of cotton belonging to wit- 
ness’ neighbor sold for, defendants objected. The court 
overruled the objection, and the defendants excepted. 

Then follows proof of the recovery of the judgment 
against West, &c., &¢c., as before set out. Defendants 
asked the court to charge the jury, that if they believed 
that West was the father of plaintiffs, and at the time he 
gave them the use of the land and the crops raised thereon, 
was indebted to defendant, Loftin, under said judgment, 
then the gift was a fraud upon the rights of defendant, 
Loftin, and as to him was null and void; which charge the 
court refused, and defendants excepted, &e. 

The various rulings of the court, and the refusal to 
charge as requested, to which defendants excepted, are 
now assigned as error. 


Rice, SempLe & GoLpruwaltE, for appellants. 
Warts & Troy, contra. 


[No briefs came into the reporter’s hands. | 


The motion to strike the case from 





B. F. SAFFOLD, J. 


the docket was properly overruled. A general appearance 
by the defendant cures the want of service of process, and 
is a waiver of any defect or irregularity in the service.— 
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Goldsmith v. Stetson d Co., 39 Ala. 184; Lampley v. Bla- 
vers et al., 25 Ala. 534. 

The testimony of West respecting the value of the cot- 
ton, was admissible. The price which a similar quality 
sold for, on the day of the levy, in the city of Montgom- 
ery, only twenty-eight miles distant, was a criterion from 
which the value of this cotton could be deduced.— Ward v. 
Reynolds, 32 Ala. 384; Foster v. Rogers, 27 Ala. 602. 

The charge asked was properly refused. The father had 
given his children, all of whom were over twenty-one 
years of age, except one, the use of two or three acres of 
arable land, for one year, the rent of which was probably 
not more than five or six dollars. It was not shown that 
he was insolvent, or that the gift impaired his means of 
paying his debts. The cotton levied on was the product 
of the labor of these children. 

The judgment is affirmed. 














DAVIS er au. vs. YOU, Apm’r. 
[MOTION TO DISMISS APPEAL, ] 


1. Non-resident plaintiff ; what does not relieve from giving security for 
costs.—A non-resident plaintiff is not excused from giving security for 
costs, under § 2802 of the Revised Code, when he commences suit in 
this State, by summons and complaint, although he brings such suit 
as an administrator appointed in this State. 

2. Appeal; what not such a final judgment as will authorize. —The judg- 
ment of a court overruling a motion to dismiss a suit, so commenced by 
such administrator, without giving security for costs, is not such a final 
judgment as will authorize an appeal to this court. 


THis was a motion by appellee to dismiss the appeal in 
this case, which was brought up from the probate court of 
Wilcox, on the ground that there has been no final judg- 
ment in the court below. The other facts of the case will 
be found in the opinion of the court. 
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J. C. Danner, for appellant. 
Cocuran & Dawson, contra. 


Per Curiam.—Motion was made in the court below by 
appellants to dismiss this suit, because the appellee, ad- 
ministrator, &c., plaintiff in that court, and a non-resident, 
had not given security for the costs before the issue of the 
summons, as required by § 2802 of the Revised Code. The 
non-residence of the appellee was proved, but he resisted 
the motion, and claimed that he was not bound to give se- 
curity for the costs, ‘“ because he brought the suit as ad- 
ministrator of Bradley You, appointed by Wilcox probate 
court.” 

The court overruled the motion, and the appellants ex- 
cepted, and their bill of exceptions was signed and sealed 
and made a part of the record, and they have appealed to 
this court. 

Appellee moves to dismiss the appeal. This motion 
must prevail. The judgment of the court, overruling the 
motion to dismiss the suit, because security for costs had 
not been given previous to the issue of the summons, is 
not such a final judgment within the meaning of § 3485 of 
the Revised Code, as will sustain an appeal to this court. 
The section 2802 of the Code, above referred to, makes no 
exception in favor of such a plaintiff as the appellee, and 
the courts have no right to make any. 

Let the appeal be dismissed at the costs of the appel- 


lants. 


WINTER er at. vs. QUARLES’ ADM’RS. 


[ BILL IN EQUITY TO SUBJECT SEPARATE ESTATE OF A MARRIED WOMAN TO PAY- 
MENT OF A PROMISSORY NOTE MADE BY HER, AND ENDORSED BY HER, AND BY 
HER HUSBAND AND TRUSTEE. ] 


1. Original and amended bills ; what must be.—The original and amended 
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bills form but one suit, and the grounds of relief must be consistent 

throughout the whole. 
2. Bill in chancery to subject separate estate of married woman; what it 
should disclose. —A bill in chancery against a married woman and her 
husband, for the purpose of charging her separate estate for the pay- 
ment of a note made by her, payable to her own order, and endorsed 
by her, her husband, and her husband as trustee, to a third person, 
should disclose whether the estate thus sought to be condemned has 
been created by statute or otherwise. 

Bill in chancery ; omission to do what, renders demurrable.—A bill in 
chancery, or an amended bill, is demurrable, if it omits the ‘* note in 
writing at the bottom of the bill,” as required by the 10th rule of chan- 
cery practice. 

. Amended bill; what must show ; construction which will be put on bill 
jiled against separate estate, which is silent as to the manner in which it 
is held.—An amended bill in chancery must show a narrative of facts 
cognate to the facts set out in the original bill. An original bill which 
alleges that a married woman has a separate estate, without disclosing in 
what manner it is held, whether under the statute or not, will be con- 
strued to be held under the statute, upon the grounds that a pleading 
is to be taken most strongly against the pleader and in favor of the 
other party. And if such construction, in favor of a married woman, 
requires that her estate shall be held under the statute, it will be so 
made as to treat her estate as one held under the statute ; since, gener- 
ally, a separate estate held under the statute is more favorable to a mar- 


~ 


c— 


ried woman, than one held in a different manner. 

5. Original and amended bill; what variance between, is sufficient cause of 
demurrer.—An amended bill, which shows that the title to a married 
Woman's separate estate is one created by deed to a trustee, to hold for 
her benefit, for her life, with remainder to her children, is inconsistent 
and variant from a title by statute ; and such inconsistency between 


ry 
~ 


the original and amended bills, is sufficient cause of demurrer, 


APrrEAL from the Chancery Court of Montgomery. 
Heard before the Hon. N. W. Cocke. 


THE facts necessary to a determination of the case will 
be found in the opinion. 


CuiLTon & THoRINGTON, for appellants. 
Watts «& Troy, contra. 


[No briefs came into reporter’s hands. ] 


PETERS, J.—The orginal bill in this case was filed on 
the 4th day of May, 1868, in the chancery court for the 8th 
chancery district and southern chancery division of Ala- 
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bama, holden in the county of Montgomery, in this State. 
Samuel Quarles is the complainant, and Mrs. Mary E. Win- 
ter and Joseph 8. Winter, her husband and trustee, are de- 
fendants. The bill alleges that Mrs. Winter is a married 
woman, and the wife of said Joseph S. Winter; that Mrs. ( 
Winter had, on the 22d November, 1854, made her promis- 
sory note for a certain sum of money, payable to her own 
order, at the Bank of Montgomery, in said county of Mont- 
gomery, on the Ist day of February, 1856, with interest 
thereon. This note was endorsed by Mrs. Winter, and ber 
husband as her trustee, to Gindrat, and by Gindrat to 
Quarles, the complainant, who claimed it as his own prop- 
i erty. Mrs. Winter had, at the time of making said prom- 
i issory note, a large separate estate, consisting in part of 
| 
| 
| 





negro slaves, which was held by her husband for her sole 
and separate use and benefit. The prayer is, that Mrs. 
Winter and her husband and trustee be made parties de- 
fendant to said bill, and that so much of her separate es- 
tate as was necessary to pay said debt, be sold for that 
purpose. 

| There is no note at the bottom of the bill desiring the 
| defendants to answer the same, and there is no waiver of 
answers on oath. On the 12th day of August, 1858, an 
amended bill was filed by complainant, in which it is al- 
leged, that, at the time of making said promissory note, 
Mrs. Winter owned as her separate estate certain slaves, 
| named Dennis, Keziah, Hampton and Henry, and the same 
were in Montgomery county. This amendment waives an- 
swers on oath to the original and amended bills, but it also 
omits a note at the bottom of the bill, as required by the 
| 10th rule of chancery practice. Onthe 14th day of March, 
} 1861, Mrs. Winter and her husband and trustee filed their 
ih joint answer and cross bill to said original and amended 
s bills, in which they demur to said original and amended 
bills for want of equity. Afterwards, on the 17th day of 
| January, 1866, the complainant filed a second amended bill, 
| Hi in which it is alleged, that Mrs. Winter had considerable 

separate estate, consisting of real property, in said county 

of Montgomery, which had been conveyed to trustees for 

her sole and separate use and benefit, in the years 1852, 
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1854, and 1855; in portions of which she only had a life 
estate, with remainder to her children; in other portions of 
the same, she has a separate estate without limitation ; but 
in all these, the legal title is vested in her trustee. The 
deeds evidencing these conveyances are set out in the 
amended bill, and describe the real estate there conveyed. 
On the 19th day of February, 1867, Mrs. Winter and her 
husband and trustee filed their joint and several answers to 
this second amended bill, in which they insist on their mo- 
tion to strike the original and each amended bill from the 
files of the court below, “for the reason that, to neither 
said original bill nor said amendments have any note or 
memorandum, at the bottom or close thereof, been added.” 
This answer is accompanied with a demurrer to “said 
amended bill ;’ and among other causes of demurrer, it is 
assigned that said second amended bill is repugnant to the 
original bill and first amendment, and makes a new case ; 
and that “ neither said original bill nor the second amend- 
ment thereto requires any answer to be made to the 
same, either by prayer, notice, note, or memorandum 
attached thereto.” These demurrers were overruled by 
the chancellor below. In this he erred. These objections 
were well taken, and the demurrers should have been sus- 
tained. 

The original and amended bills constitute one suit; and 
the grounds for relief must be consistent throughout the 
whole, and mast have existed at the filing of the bill.— 
1 Dan. Ch. Pr. (Perkins’ ed.) 455; Story Eq. BI. § 885. 

Here the original bill states but four jurisdictional facts, 
viz: The making of the note by Mrs. Wiuter; that she was 
a married woman; her ownership of a separate estate ; 
and the ownership by Quarles of the note made by Mrs. 
‘ Winter, on the 22d November, 1854, and her failure to pay 
it. This is not enough. It must be alleged and proven, 
that the note is a charge upon her separate estate ; or that 
the note has been so executed, and for such a consideration, 
as to make it a charge on her separate estate. It is not 
shown whether Mrs. Winter’s estate is a statutory separate 
estate, or a separate estate created in some other manner, 
and is such a separate estate as she can charge with the 
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payment of such a debt as that alleged in the original bill, 
and that she has taken the proper course to charge it upon 
her separate estate. In these particulars, the original bill 
is defective-— Warfield v. Ravisies and Wife, 38 Ala. 518 ; 
Pope v. Bibb, January term of this court, 1869; O'Neal v. 
Robinson, at the present term. The first amended bill does 
not cure this defect in the allegations of the original bill. 
It merely shows, :n addition to the allegations of the origi- 
nal bill, that the property owned by Mrs. Winter is personal 
estate—certain negro slaves. It does not disclose the title 
by which she holds her separate estate, whether by statute 
or conveyance by deed, or otherwise. This is necessary ; 
and must be alleged with a proper degree of certainty. 
The allegations of the bill are to be taken most strongly 
against the complainant, and in favor of the defendants. 
If this is done in this case, the court should construe the 
separate estate of Mrs. Winter, named in the original and 
first amended bills, to be a statutory separate estate; be- 
cause this would be most favorable to her.—Revised Code, 
§ 2373 ; 38 Ala. 518, and cases, supra; Cockerell and Wife 
v. Gurley, 26 Ala. 405 ; Jones v. Cowles, 18 Ala. 332; Bliss 
v. Anderson, 31 Ala. 612; Story’s Eq. Pl. § 27. 

The second amended bill shows, that the title of Mrs. 
Winter to her separate estate is by deed, making the legal 
title in her trustee; and that she and her children are in- 
terested in said estate. It is not shown that there are no 
children. This is inconsistent with the title set up in the 
original and first amended bill. It is, therefore, a departure 
which is not allowed. The two titles are not the same, and 
different persons are interested in them. 

The right to amend is very broad under our statute, and 
should be liberally construed. Yet an amendment which 
is inconsistent with the original bill, or which sets up a 
narrative of facts different from that of the original bill, 
and which do not form a part of the facts on which it is 
predicated, or which legitimately grew out of it, is demur- 
rable. An amendment can only be allowed, where the 
original bill is defective in proper parties, or in the prayer 
for relief, or in the omission of some fact connected with 
the substance of the case, or necessary frame of the bill. 
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Rumbly v. Stainton and Wife, 24 Ala. 712; Larkins v. Bid- 
dle, 21 Ala. 252; King and Wife v. Avery, 37 Ala. 169 ; Bon- 
durant v. Sibley’s Heirs, 37 Ala. 565; Cain v. Gimon, 36 Ala. 
168; Ingraham v. Foster, 31 Ala. 123. ‘The note at the bot- 
tom of the original bill, and the amendments, is a necessary 
part of the bill, and its omission, unless it is waived, is 
cause of demurrer.—Revised Code, p. 824; Rule 10, Chan. 
Practice ; O’ Neal v. Robinson, at present term. 

The second amended bill ought to show, if such is the 
fact, that the title set up there, which creates the separate 
estate of Mrs. Winter, is the same as that relied on in the 
original, and that it is a part of the same case. It ought, 
also, to show that Mrs. Winter has no children, or if such 
exist, it should be alleged who they are; and they should 
be made parties to the suit; and that the note mentioned 
in the original bill is a charge upon the separate estate 
sought to be subjected to its payment. 

For the errors above pointed out, the decree of the court 
below is reversed; and as it is not impossible that the 
original and amended bills may be made to harmonize, and 
in order that the children of Mrs. Winter, who are shown 
by the proofs to be in existence, may be brought before the 
court, the cause is remanded for further proceedings in the 
court below. The appellees, as the administrators of the 
estate of Samuel Quarles, deceased, will pay the costs of 
this appeal in this court and the court below. 











LOTT, Tax Cottecror, vs. COX, OTIS & CO. 


[ACTION TO RECOVER TAXES PAID UNDER PROTEST. ] 
1. ‘* Duty of tonnage ;” what tax is not within meaning of the 3d part of 
section 10, article 1, of the constitution of the United States.—The tax to 
be assessed and collected by the 12th part of section two of the revenue 
law of this State, at the rate of one dollar per ton, of the registered 
tonnage of such steam-boats, c., is not a “ duty of tonnage,” within the 
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meaning of said words, as used in the 3d part of section 10, article 1, of 
the constitution of the United States. 

Ordinance of convention, passed at Huntsville, on the 2d af August, 1819 ; 
what not in conflict with.—Nor is that part of said revenue law in conflict 
with the ordinance of the convention of this State, passed at Hunts- 
ville, on the 2d day of August, in the year 1819, which declares “ that 
all navigable waters within this State, shall forever remain public high- 
ways, free to the citizens of this State, and of the United States, with- 
out any tax, duty, impost or toll therefor, imposed by this State.” 


od 


AppEAL from Circuit Court of Mobile. 
Tried before the Hon. C. W. Rarmr. 


THE facts of this case are identical with those stated in 
Lott, Tax Collector, v. Mobile Trade Co., p. 578, except that 
in this case the appellees paid the tax under protest, and 
brought suit afterwards to recover it. 


JosHuA Morse, Attorney-General, and ALEx. McKinstry, 
for appellant. 
P. HamILron, contra. 


[No briefs came into the reporter’s hands. | 


Per Curiam.—This case originated in the circuit court of 
Mobile. The appellant was defendant, and the appellees 
were the plaintiffs in that court ; the action, assumpsit, to 
recover money paid under protest, by the plaintiffs in that 
court, as the owners of certain steam-boats, to the appel- 
lant, as tax collector of said county, for a tax on said boats, 
under the 12th part of section two of the revenue iaw of 
1866. 

The question involved in this case, is the same as the 
question decided at this term, in the case of same appel- 
lant, against the Mobile Trade Co. That case was ona 
bill in chancery to restrain said appellant, as said tax col- 
lector, from collecting a tax on certain steam-boats named 
in said bill of complaint, the property of said complain- 
ants. On the final hearing, the appellant, as tax collector, 
&c., as aforesaid, was perpetually enjoined from collecting 
said tax—Ist. Because the said 12th part of section two of 
said revenue law of 1866 was in violation of the third par- 
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agraph of section 10, of article 1, of the constitution of the 
United States, that declares, “no State shall, without the 
consent of congress, lay any ‘duty of tonnage,” &c.; and 
2d, Because said part of said revenue law was in conflict 
with the act of congress of the 2d of March, i819, to ena- 
ble the people of Alabama territory to form a constitution 
and State government, &c., and also in conflict with the 
ordinance of the convention of said State of Alabama, ac- 
cepting the conditions named in said act of congress, by 
which said State was to be admitted into the Union, &e. 
The condition alleged to be violated by said revenue law is, 
“that all navigable waters within the said State shall for- 
ever remain public highways, free to the citizens of said 
State, and of the United States, without any tax, duty, im- 
post or toll therefor, imposed by said State.” The decree 
of the chancellor in that case was reversed by this court, 
the injunction dissolved, and the bill of complaint dis- 
missed. 

The judgment of said circuit court is in favor of said 
appellees, plaintiffs in said circuit court. The said judg- 
ment, on the authority of the said case of the Mobile Trade 
Company against said appellant, tax collector, &c., defend- 
ant, is hereby reversed, annulled and held for naught. And 
this court, under section 3502 of the Revised Code, pro- 
ceeding to render such judgment as the court below should 
have rendered,—now, here, renders the following judgment, 
to-wit: It is, therefore, considered by this court, that the 
said judgment of said court below be reversed, annulled 
and held for naught, and that said appellant, defendant in 
that court, go hence without day and recover of said ap- 
pellees, plaintiffs in that court, the costs in this court, and 
the costs in the said court below. 
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RAYBURN vs. ELROD er at., Trustees. 


[REAL ACTION IN THE NATURE OF EJECTMENT.] 


1. Description of land; what sufficiently certain to authorize recovery, in 
action of ejectment.—Land described in a deed as ‘a certain part of the 
S. E. of the S. E., section 29, range 6, township &, containing two acres, 
more or less, including the meeting-house and camp ground, with priv- 
ilege of water during worship,” may be recovered by action of eject- 
ment. 

2. Minutes of quarterly conference; when admissible to prove who are 
trustecs.—The minutes of a quarterly conference of the M. E, Church, 
South, are admissible to prove who are the trustees of a church build- 
ing within the circuit of the conference. 


AppEAL from DeKalb Cireuit Court. 
Tried before Hon. W. J. HarraLson. 


The complaint in this case is as follows: 


* Wm. Freeman, A. N. Lowry, B. L, } The _ plaintiffs, 
Elrod, W. A. Elrod, and Wm. | who sue as the 
Justice, plaintiffs, |. Methodist Episco- 

vs. | pal Church, South, 
Samuel K. Rayburn, defendant. | located in DeKalb 
county, Ala., and known as the Sulphur Spring Church, 

and who are successors to James Cave, Aaron Hall, A. S. 

Long, Samuel Hall, and Thomas Stagner, former trustees 

of said church, and their successors by appointment to the 

office of trustees, sue to recover the following tract of land, 
viz: A part of the south-east quarter of the south-east 
quarter of section twenty-nine, in range six, township 
eight, embracing the land occupied by the Sulphur Spring 
church ground, together with the sulphur spring, known as 
the Sulphur or Chalybeate Spring, adjacent to, and on the 
west side of, said camp ground, supposed to contain two 
acres of land, a part of said section twenty-nine, which 
said tract of land is situate in DeKalb county, State of 

Alabama,” &c., &c., following form in Code. 

Defendant demurred to the complaint, “in short by con- 
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sent,” “ because of the uncertainty and vagueness as to 
the description of the land sued for ;” also, denied, by plea, 
the possession or detention of the land. 

The case was tried at the spring term, 1868. 

On the trial, as appears from the bill of exceptions re- 
served by appellant, “ the court, by agreement of the coun- 
sel, overruled the demurrer,” and the plaintiffs took issue 
upon the plea. 

“The plaintiffs then introduced and read to the jury, 
against the objection of the defendants, a book purporting 
to be the minutes of the 2d quarterly meeting of the 
Methodist Episcopal Church, South, on the Mount High cir- 
cuit, held at Mount Moriah, on Saturday, the 9th day of 
June, 1866, and before its introduction or reading, proved 
by one Nichols that he was secretary of the conference and 
custodian of the records; that the book read from was the 
minutes of said conference ; that Sulphur Springs Church 
was in the limits and jurisdiction of said circuit, or con- 
ference. Defendant’s objection was everruled, and defend- 
ant excepted. 

Plaintiffs, after proving the execution of a deed from 
Andeyson Williams, made in 1852, offered it as evidence, 
and read it to the jury. The deed conveyed “to Aaron 
Hall, A. S. Long, Samuel Hall, and Thomas Stagner, 
trustees, &c.,and their successors in office, so long as the 
Methodist Church may wish to use for church purposes, 
the following described land: A certain part of the S. E. of 
the S. E., section 29, range 6,township 8, containing two 
acres, more or less, including the meeting-house and camp 
ground, with the privilege of using water during worship.” 
Defendant objected to the admission of the deed, “ because 
plaintiffs do not propose to show title or connect plaintiffs 
with title to land, described in said deed, by any deed, or 
other conveyance, from the grantees in said deed to plain- 
tiffs, and because said deed did not show, or tend to show, 
title in plaintiffs, or any right of action in them; and _ be- 
cause of uncertainty in said deed as to the description of 
the lands conveyed, and because the same is illegible and 
unintelligible by reason of erasures and _ interlineations, 
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and vague for uncertainty,’—all which objections of de-~ 
fendant were overruled, and defendant excepted. 

The court, among other things, charged the jury that 
“if they were satisfied from the proof that plaintiffs were 
trustees of the Sulphur Springs Church, that they were 
authorized to maintain this action, and to recover as 
trustees of the Methodist Episcopal Church, South ; that 
the Methodist Episcopal Church, South, was a corporation, 
and that each church or society of that denomination, in 
this State, had a right to sue in the name of the trustees,” 
to which charge defendant excepted. 

The jury rendered the following verdict : “ We, the jury, 
find for the plaintiff two acres of land, more or less, in- 
cluding the meeting-house, as described in the deed from 
Anderson Williams to the trustees of the Methodist Epis- 
copal Church, South, with the privilege of water during 
worship, being, as in said deed described, a part of south- 
east quarter of the south-east quarter of section twenty- 
nine, in township eight, of range six ;’ whereupon the 
court entered up judgment accordingly, and granted a writ 
of habere facias possessionem, and taxed defendant with 
costs. To the rendition of this judgment, defendant ex- 
cepted. 

The defendant then moved in arrest of judgment, lst. 
Because plaintiffs’ complaint is too vague and uncertain, in 
the description of the lands sued for, to authorize a recov- 
ery. 2d. The plaintiffs’ complaint, and the verdict of the 
jury, are each and both insufficient to authorize any judg- 
ment for plaintiffs in this case. The verdict does not find 
the defendant guilty of the allegations in the plaintiffs’ 
complaint, nor that he was in possession of the lands sued 
for, and is, therefore, insufficient to authorize a judgment. 
The verdict of the jury does not describe the same lands 
as those sued for, nor any portion thereof. The motion 
was overruled, and defendant excepted. 

The charge of the court, and the various rulings of the 
court, to which defendant excepted, are now assigned as 
error. 





M. J. TurnLey, and Joun T. HErwin, for appellants. 
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There was no appearance, so far as the docket shows, 
for the appellee. 


| No briefs came into the reporter’s hands. | 


B. F. SAFFOLD, J.—The demurrers were properly 
overruled. The complaint alleges that the plaintiffs are 
the trustees of the Methodist Episcopal Church, South, 
and the successors of James Cave and certain others, and 
follows the form prescribed in the Code in its subsequent 
statements. 

The plea denies the possession of the land, and the de- 
tention from the plaintiffs. 

The minutes of the quarterly meeting were admissible 
as evidence. Preliminary to their introduction, the witness, 
Nichols, proved that he was the secretary of the quarterly 
conference, and the custodian of the records, and that the 
book presented was the record of the minutes of the quar- 
terly meeting of the Mount High Circuit of the Methodist 
_ Episcopal Church, South, and that Sulphur Springs Church 
was in that circuit. From the minutes, it appeared that 
the plaintiffs had been, at a time prior to the trial, elected 
trustees. This was the best evidence that could have been 
given of their being such. No higher or more conclusive 
evidence existed. If the defendant knew of any better he 
should have suggested it. 

The deed from Anderson Williams to Cave and others, 
was properly admitted in evidence. This deed, in connec- 
tion with the minutes of the conference, and the complaint, 
showed that a certain parcel of land was conveyed in 1852, 
by the donor, to Cave and others, and their successors in 
oftice, as trustees of the said church, for the benefit of that 
church ; that the plaintiffs were the successors as trustees, 
and, as such, were prosecuting this suit for the land de- 
scribed in the deed. There was evidence tending to show, 
that the defendant was in possession of the land at the 
commencement of the suit. 

In the absence of any testimony on the part of the de- 
fendant, the plaintiffs were bound to recover, unless his ob- 
jection to the sufticiency of the description of the premises 
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should prevail. The land in the deed is described as “a 
certain part of the S. E. of the S. E., section 29, range 6, 
township 8, containing two acres, more or less, including 
the meeting-house and camp-ground, with the privilege of 
water during worship.” 

It has been held by this court, that if the description in- 
form the defendant what he is to defend, and the sheriff of 
what he is to deliver possession, it is suflicient. ‘‘ Twenty- 
five acres off the west end of the south-west quarter of the 
north-east quarter,” has been held to be sufficient.—Sims 
& Howell v. Thompson and Wife, 30 Ala. 158. So, of “ the 
south half of section 11, township 15, range 9, with the 
exception of eighty acres at the west end, and alot donated 
for a school-house, of land in the Coosa land district.” — 
Heifner v. Porter & Simmons, 12 Ala. 470. In another ac- 
tion for forcible entry and detainer, the premises were de- 
scribed successfully as “ fifty acres situated within the west 
part of a quarter section.”—Hujjaker v. Boring, 8 Ala. 87. 
In Knight v. Syms, (1 Salk. R. 254,) the verdict was for the 
plaintiff for “five closes of arable and pasture, called , 
containing twenty acres in D.” Judgment was arrested, be- 
cause it was not shown how much of one, and how much of 
of the other; an intimation that precise metes and bounds 
need not be mentioned. An ejectment may be maintained 
for “five acres of alder carr” in Norfolk.—Adams on 
Kjectment, p. 27. In Driver v. Spence, (1 Ala. 540,) it was 
decided, that a sheriff’s deed was admissible in evidence, 
though it did not describe the land by metes and bounds. 

The omission to express the quarter section ought not to 
invalidate the deed. ‘The words used describe the land as 
somewhere in the extreme south-eastern part of the section 
29, with a church, camp-ground and spring on it. As the 
subdivisions of land are expressed in this country, it is no 
unauthorized construction to interpose the word “ quarter” 
in the description given by the deed in this case. The ver- 
dict of the jury is sufficient to authorize the judgment, for 
the reasons already given. 

The judgment is affirmed. 
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GOLDING vs. MERCHANT & CO. 


[ACTION ON PROMISSORY NOTE OR DUE BILL. ] 


1. Principal, how bound by acts of agent; what improper charge to jury as 
to.—A charge to the jury that a principal would be liable for the act of 
his agent, in borrowing money, and giving a note therefor in the name 
of the principal, when his acts and conduct were such as business men 
would ordinarily infer from them authority to do so, is erroneous. 

2. Same; what principal can not take advantage of.—If the principal, by 
his declarations or conduct, authorized the opinion that he had given 
more extensive powers to the agent, than were in fact given, he should 
not be permitted to avail himself of the imposition. 

3. Agent, powers and extent of ; by whom determined.—The sufficiency of 
the evidence to establish the extent of the agent’s powers, is a ques- 
tion for the jury, under appropriate instructions from the court. 

. Agent, fraud of, against principal; when can not affect third persons.— 
Evidence of fraud of the agent on his principal, is not admissible 
against third persons, in the absence of proof connecting them with it. 


~ 
oe: 


AppEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Raprter. 


THE complaint in this cause contained two counts, one 
for money had and received, and a special count on a due- 
bill or promissory note, of which the following is a copy: 
“ Mobile, Ala., Oct. 10th, 1865. Borrowed and received of 
Messrs. L. Merchant & Co., one thousand dollars, to be re- 
turned on demand. Wm. Golding, per R. Jump, agent.” 
On the trial, at the spring term, 1868, issue was joined on 
the plea of non est factum, and judgment was rendered in 
favor of the appellees for eleven hundred and seventy-six 
dollars and twenty-six cents, and costs. 

The material facts of the case, as shown by the bill of 
exceptions, are as follows: William Golding, the appellant, 
sent R. Jump to Mobile, as his agent, to sell a cargo of 
lumber, and afterwards extended his agency to superin- 
tending a contract which appellant had with the United 
States government, for raising and repairing two sunken 

45 
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vessels in Mobile bay. Jump superintended the work un- 
der said contract, from some time in June to the 13th day 
of October, 1865. At first, appellant, who lived in New 
Orleans, La., required Jump to send him weekly statements 
of the amount necessary to carry on the work, which some 
times required as many as one hundred hands, and on re- 
ceipt thereof, remitted the necessary funds. Afterwards, 
this mode of getting the money being found inconvenient, 
Jump drew sight drafts on appellant in New Orleans, in 
Jump’s own name, which drafts he negotiated with a banker 
in Mobile, and (defendant) appellant paid them. Three 
days before he made the note sued on, Jump drew a draft 
upon appellant for two thousand dollars, which he refused 
to pay, and wrote Jump not to draw on him again. After 
the refusal to pay the draft, and after Jump had received 
appellant’s letter, but before it was known to the appellees, 
Jump borrowed of appellees’ agent, one Hollingsworth, one 
thousand dollars, and gave the note on which this suit was 
brought. 

The appellees, for the purpose of proving Jump’s au- 
thority, introduced Hollingsworth, who testified, that on 
one occasion, (some time before the note was made,) appel- 
lant was in the store, (ship chandlery, &c.,) and witness so- 
licited his patronage; that appellant replied, that “ Jump 
was his agent, and would attend to the business for him, 
he (appellant) resided in New Orleans ; that Jump would 
procure what was necessary;’ that witness did not under- 
stand this conversation as having any reference to money 
lending or borrowing, but only to selling by the plaintiff to 
appellant such articles as were in the appellees’ line of 
business, and as he might need in the execution of the con- 
tract, dc. There was no evidence contrary to this, respect- 
ing the conversation. Witness further testified, that he 
knew, from conversation with defendant, (appellant,) that 
Jump was his agent at Mobile, for superintending and man- 
aging the work of raising said vessels; and that before he 
loaned the money for which the note sued on was given, 
he knew the fact of Jump’s having drawn bills of exchange, 
&e., (as already related,) and that these bills were drawn 
for the purpose of raising money to carry on the work of 
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said contract; that on the 20th day of September, preced- 
ing the making of the note sued on, Jump borrowed four 
thousand dollars of one Captain DuBois, for which he gave 
a note signed in the name of his principal, by himself as 
agent, and at the same time drew on defendant for four 
thousand five hundred dollars, which draft was paid. With 
the proceeds of this draft, Jump repaid DuBois, without 
informing appellant of the transaction. There was no 
proof of appellant’s knowing anything whatever of this 
transaction, until long after the note was paid, and after 
the note in question was made. The testimony of appel- 
lant on this point was positive to the same effect. When 
Jump borrowed the four thousand dollars of Captain Du- 
Bois, he received one thousand dollars in cash, and a cer- 
tificate of deposit for three thousand dollars on a State 
bank. Jump remitted this certificate of deposit, without 
any explanation whatever, to appellant, who had it cashed, 
supposing it was sent by Jump, as a favor to DuBois, who 
was an old friend of appellant. On the same day that 
Jump borrowed the money and gave the note sued on, he bor- 
rowed the same amount of DuBois, and gave a similar note- 
On Golding’s arrival in Mobile, about the 13th of October, 
Golding discharged Jump, and refused to recognize his au- 
thority to bind him in giving said nete. The money bor- 
rowed by Jump of DuBois, Golding paid, under protest 
that it was no legal obligation on him, but was done sim- 
ply to save harmless an old friend, and as a favor, and the 
receipt for it so stated. 

“The proof as to whether the money borrowed was nec- 
essary in prosecuting defendant’s contract, was conflicting ; 
the proof for the plaintiff tending to show that it was, and 
the proof for the defendant tending to show that it was 
not; that at the time the money was borrowed Jump had 
on hand a considerable amount of money of defendant, for 
which he had not accounted.” 

“ There was no dispute as to the fact that Jump’s employ- 
ment extended only to the sale of the cargo of lumber and 
the receipt of the money therefor, and to the execution of 
plaintiff’s contract with the government for raising and 
repairing the aforesaid vessels, and the gale of the cargo 
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of lumber and receiving the money therefor ; that no ex- 
press authority was given him to borrow money for defend- 
ant, in his name, or to sign appellant’s name to promissory 
notes or due-bills therefor, and no authority, express or 
implied, was given him to do so, unless it resulted from the 
proof already stated. There was no dispute that plaintiffs 
knew, at the time they lent the money, that Jump’s usual 
mode of obtaining money, was by drawing bills as afore- 
said.” 

The court charged the jury, “that an act of the agent 
would be binding on the principal, when the principal ex- 
pressly authorized the act ; that the principal would be lia- 
ble for the act of the agent, where, though he had not be- 
fore the act given express authority for it, yet afterwards 
ratified it; that in some cases, where there was neither 
express authority before the act, nor a subsequent ratifica- 
tion of it, the principal would be liable, as where, from his 
orders, acts, and conduct, it would be ordinarily inferred 
by business men that he had given authority for the act.” 
The court then told the jury to look to the evidence, and 
if there was no express authority to the agent to borrow 
money and give a note therefor, in the name of his princi- 
pal, the defendant could not be held liable on the ground 
of express authority; and if there was no evidence of a 
subsequent ratification of the act by the defendant, he could 
not be held liable on the ground of subsequent ratification ; 
but though there may have been neither express authority 
from the defendant before the act, nor a subsequent ratifi- 
cation of it by him, yet if such of his acts and conduct 
as were known to plaintiffs induced them to believe that 
defendant’s agent was authorized to borrow the money and 
give a note therefor in defendant’s name ; and if, from such 
acts and conduct, business men acquainted therewith would 
ordinarily have inferred authority on the part of the agent 
to borrow money and give a note therefor in the name of 
the defendant, then defendant would be liable therefor. 
The court then told the jury that it was for them to de- 
termine the effect of the conversation between defendant 
and Hollingsworth, and to say whether it was such as to 
lead Hollingsworth to believe that Jump was authorized to 
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borrow money and give a note therefor in defendant’s name. 
If it was such as to lead Hollingsworth so to believe, 
then the defendant would be liable, but if it was not such, 
defendant would not be liable by reason of such conversa- 
tion ; to all of which charges the defendant excepted. 

Defendant then requested the court to charge the jury, 
that accepting and paying bills drawn by Jump on defend- 
ant, in Jump’s own name, was not giving him authority to 
borrow money, or give defendant’s note for money borrowed 
by Jump; which charge the court refused to give, on the 
ground that it was calculated to mislead the jury—the court 
remarking at the time, that as to third persons, authority 
might be implied from such acts ; to which refusal to charge 
as requested, and the super-added remark, the defendant 
excepted. 

The defendant further requested the court to charge the 
jury, that no authority can be drawn of a power to borrow 
money and make promissory notes, from such acts as 
Jump’s drawing sight bills in his own name and disposing 
of them to a banker; which charge the court refused to 
give, and defendant duly excepted. 

The defendant further asked the court to charge the jury, 
that if Jump executed the note to raise money, after he had 
received a letter from Golding forbidding him to draw on 
him, then this is a circumstance from which the jury may 
presume fraud on the part of Jump ; which charge the court 
refused to give, and defendant duly excepted. 

The defendant further asked the court to charge the jury, 
that the mere fact that the principal had accepted and paid 
bills of exchange drawn on him by an agent, will not make 
the principal liable for promissory notes executed in his 
name by such agent; which charge the court refused to 
give, and defendant duly excepted. 


R. H. Satu, for appellant.—I. The court clearly erred 
in the charge given to the jury. 

1. It directs the jury to determine whether there was 
express authority given Jump by Golding to borrow 
money, «ce. 

2. It referred it to the jury to determine whether there 
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was any subsequent ratification by Golding of Jump’s act in 
borrowing the money of L. Merchant & Co.’s agent, Hol- 
lingsworth. 

In both the above respects, the charge was abstract, and 
necessarily tended to mislead the jury, by referring to 
them for determination questions of fact, upon which the 
record shows there was no dispute, and the hypothesis sug- 
gested by the charge is directly opposed to all the proof.— 
16 Ala. 407; 23 Ala. 598; 24 Ala. 376. 

II. The court also erred in telling the jury, “that in 
some cases where there was neither express authority be- 
fore the act (of Jump), nor a subsequent ratification of it, 
the principal would be liable, as where from his own acts 
and conduct, it would be ordinarily inferred by business 
men that he had given authority for the act.” 

This part of the charge asserts that the principal’s lia- 
bility depends on what would be ordivarily inferred by 
business men from certain acts and conduct, set out in the 
bill of exceptions, regardless of whether such inferences 
are correct conclusions of law from the acts and conduct 
given.—23 Ala. 652. 

There being no evidence (for, as already stated, the re- 
cord shows everything which was favorable to the appellee’s 
case) of what business men would ordinarily infer from 
such acts, the charge directs the jury to speculate on what 
business men would infer. There being nothing to show 
that the jury was composed of business men (and it is well 
known that, in cities, they are not), or had any means of 
determining what business men would ordinarily infer, 
this part of the charge invites the jury to substitute their 
vague opinions for rules of law. 

III. The court erred in charging the jury, “that, though 
there was neither express authority from Golding before 
the act, nor a subsequent ratification of it by him, yet, if 
such of his acts and conduct as were known to the plain- 
tiffs, induced them to believe that defendant’s agent was 
authorized to borrow the money and give a note therefor 
in defendant’s name; and if, from such acts, business men 
acquainted therewith would ordinarily have inferred au- 
thority on the part of the agent to borrow money and give 
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® note therefor, in the name of the defendant, then the de- 
fendant would be liable ;’ and this whether such conclu- 
sions would or would not be proper legal conclusions. 

1. This part of the charge is even more objectionable 
than that just referred to, because the liability of the de- 
fendant is more distinctly asserted. 

2. It is quite probable that a miscellaneous jury would 
think (and quite probable that they would be correct in be- 
lieving) that the authority to draw a bill of exchange 
would properly lead business men to infer an authority to 
endorse or accept bills. 

Merchants are constantly making such mistakes of legal 
conclusions. 

Yet, we see that the legal effect of a power to draw does 
not include the power to endorse or accept bills—1 Par- 
sons on Notes and Bills, p. 107 (ed. 1867), and authorities 
there cited. 

3. The language of all the books is “that the implied 
liability of a principal (for his agent’s acts), arising from 
this principal’s acts and conduct, depends on whether the 
principal has held out the agent to the parties dealing 
with him as having the power to do the act. The words 
used in every authority we can find, are “held out,” and 
not “what business men ordinarily infer.’—Story on 
Agency, $$ 182,133 to 185, page 225; 9 Porter, 216; 
Fisher v. Johnson & Campbell, ib. 

4. It must be a legal holding out, properly deduced as a 
legal conclusion from the acts, and not loose, untaught in- 
ferences of any class of men. The doctrine relied on by 
appellees does not relieve the appellees from the duty of 
learning the extent of Jump’s authority at their peril.— 
Story on Agency, § 133, p. 225; 9 Porter, 216; Fisher v. 
Johnson & Campbell, ib. 

The court erred in referring it to the jury to determine 
the effect of the conversation between appellant, Golding, 
and Hoilingsworth, plaintiff's agent, and to say whether it 
was such as to lead Hollingsworth to believe that Jump 
was authorized to borrow money and give a note therefor 
in Golding’s name ; and if it was such as to lead Hollings- 
worth so to believe, then the defendant would be liable, but 
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if it was not such, then the defendant would not be liable 
by reason of such conversation. 

1. The court should have determined the legal effect of 
the conversation, there being no dispute in regard to what 
it was, and none in regard to what Hollingsworth actually 
did understand by it.—21 Ala. 736; 18 Ala. 744; 16 Ala. 
318; 29 Ala. 108; 19 Ala. 693; 19 Ala. 612; 23 Ala. 652 
658. 

It must be remembered that there was no dispute as to 
what the conversation was. It was clear that it did not re- 
late to the borrowing or lending of money in any way, and 
that Hollingsworth did not understand it as having any 
such relation to borrowing or lending moneys, but only to a 
solicitation by Hollingsworth for Golding’s patronage in 
the way of ship chandlery, and it was clear that borrow- 
ing and lending money was not in the line of plaintiff's 
business. 

The effect of the conversation is necessarily governed 
by these undisputed facts, and it was erroneous to tell the 
jury that it was their province to determine the legal effect 
of it. They were necessarily misled. 

2. This part of the charge is abstract. The record 
shows affirmatively what Hollingsworth was led to believe 
by the conversation. The jury had no cause to pass upon it. 

V. The court also erred in telling the jury, in effect, that 
Hollingsworth’s inferences from said given conversa- 
tion, furnished the rule by which the legal effect of such 
conversation was to be determined by the jury. 

1. Golding’s remark that Jump would procure all that was 
required, must be taken in connection with the conversa- 
tion which drew forth the remark, and when so taken it is 
plain, as shown by the record, that the remark had no re- 
lation to lending or borrowing money, and must be confined 
to the purchase of such things required by Golding’s con- 
tract, as were in L. Merchant & Co.’s line, viz: ship chan- 
dlery. 

2. This part of the charge makes Golding’s liability de- 
pend on what the jury thought Hollingsworth was actually 
led to believe by a given conversation, irrespective of the 
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character of the conversation, or the rationality of Hol- 
lingsworth’s belief. 

VI. The court erred in refusing the first charge asked by 
appellant. 

1. It did not tend to mislead the jury. It called for a 
clear and simple conclusion of law, directly applicable to 
the facts, and easily understood by the jury in connection 
with the facts. 

2. The qualification which the court added erroneously 
asserts : 

“ That, as to third parties, authority as an agent to bor- 
row money, or to give his principal’s note for money bor- 
rowed by the agent, may be implied from the fact that the 
principal has accepted and paid bills of exchange drawn 
on him by the agent.” —See Parsons on Notes and Bills, (ed. 
of 1867), pp. 106, 107,115, 116, and notes and authorities 
cited ; 5 Mass. Rep. 37; Banorgee v. Harvey et al.,1 Ala. 
565, 572; 23 Ala. 562; 6 Cushing, 117; 1 Parsons on 
Notes and Bills; 1 H. Bl. 155; 6Term Rep. 591; Lt Taun- 
ton, 347; 5 B. & Ald. 204; 7 Taunt. 455; 9 Bing. 19; 7 © 
B. & Cress. 278; 1 M. & R. 66; 11 Gratt. 281; 3 Yerg. 
107; Pick. 286; 2 Johns. 48; 4 Seld. 398; 9 Leigh, 47; 
6 T. B. Mon. 82; 2 Greenleaf, 109; 10 Nut. 375; 27 Ala. 
497; 10 Johns. 114; 6 Blackf. 369; 2 Mon. & G. 721; 
8 Nut. 456 ; 2 Rich. 42; 10 Nut. 160 17 Ohio 466; 12 Ala. 
252; 23 Pick. 302 ; 12 Mass. 237. 

Such a construction of the law as the court below has 
made, is in conflict with the above authorities and many 
others. It would simply make it unsafe for a principal 
even to accept or pay any draft drawn on him by his dis- 
tant agent, lest it should have the dangerous effect of 
authorizing third persons to infer that the agent had au- 
thority to borrow ad libitum, in his principal’s name, and 
to scatter broadcast innumerable notes, unknown to the 
principal, signed by the agent with the principal’s name. 
The advantage and security which bills of exchange give 
the principal in enabling him to'control his distant agent’s 
expenditures, by a simple non-acceptance of his drafts, 
whenever the agent becomes extravagant, wasteful, or 
vicious, would be lost entirely. For, as in this case, when- 
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ever the principal might see fit to cut short the agent’s 
suppiies of money until he could visit the spot and ascer- 
tain the agent’s actual necessities, the agent could at once, 
under the construction of the court below, resort to bor- 
rowing (and if at all, on any scale), and making promissory 
notes in the principal’s name. 

The better view would appear to be that the acceptance 
of each bill of exchange is a separate and distinct act, not 
even implying a power in the agent to repeat the same, ex- 
cept, perhaps, under very peculiar circumstances, much 
less than promissory notes.—6 Cush. 117; Charlotte Wood 
v. Levy Goodrich et al., pp. 123 and 124 ; 23 Pickering, 302 ; 
Webber v. Williams College, and authorities above cited. 

VII. The court erred in refusing the second charge 
asked by appellant.—6 Cush. 117. 

It is well settled that courts will watch with jealousy 
acts of agents in regard to the execution and negotiation 
of bills and promissory notes, and that even where the 
principal cases give express authority to do something in 
regard to promissory notes and bills, the court will not al- 
low the authority to be enlarged by construction to do 
other things.—1 Parsons on Notes and Bills, pp. 107, 115, 
116, and authorities above and there cited. 

The court will judicially take notice of geographical sit- 
uations, mails and telegraphic communication. New Or- 
leans was but one day’s distance from Mobile by the daily 
mail; there is a telegraphic line between the places. L. 
Merchant & Co, the appel’ees, by their agent, Hollings- 
worth, had notice that Jump’s usual mode of obtaining 
money was by drawing drafts.—See record. Jump’s sud- 
denly resorting to another and more secret power of prom- 
issory notes, was of itself sufficient to put appellees on their 
guard as to his authority. There was easy and rapid com- 
munication with Golding in New Orleans, if they had 
chosen to use them, and their having failed to inform 
themselves, under such circumstances, shows their negli- 
gence. Vigilantibus et non dormientibus leges subveniunt. 

The maxim applies with more force where the loss must 
fall on one of two innocent parties. The jealousy of the 
courts above stated will be strictly applied in such cases. 
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VILL. The court erred in refusing the third charge asked 
by appellant. 

1. It was relevant for the defendant to show that Jump 
had acted fraudulently in executing the note and embez- 
zling the money, as a means of showing that the money 
never was obtained for, or used in, Golding’s business, or 
for his benefit, or by his authority; and for the further 
purpose of showing that Jump was acting outside the au- 
thority given him. 

This evidence was relevant to defeat the recovery, on 
the common count, for “money paid,” (which is found in 
the second complaint filed). 

“ Money paid” for another, without his request or con- 
sent, cannot be recovered on a count for “ money paid.”— 
2 Stewart, p. 500; 5 Ala. 258; 16 Ala. 53. 

The bili of exceptions shows that Jump executed the note 
and borrowed the money after Golding had forbidden him 
to draw any more bills of exchange, and that there was a 
conflict of evidence as to whether the money borrowed by 
Jump in this instance was necessary, or even obtained, or 
used, to carry on Golding’s business, and the proof was 
that Jump had, on other occasions, borrowed money of 
one DuBois, and returned it, without informing Golding of 
the loan, and that Golding knew nothing, either of the bor- 
rowing from DuBois, or from the appellee, until after the 
execution of the note sued on, and on his arrival in Mobile 
to discharge Jump. Appellant’s proof tended to show 
that Jump ought to have had large sums of appellant’s 
money unexpended when he borrowed this money of the 
appellee. 

Where the question of fraud is involved, great latitude 
in the range of evidence is allowed, because it can rarely 
be shown except by a comprehensive and comparative 
view of the acts of the party to whom it is im- 
puted, and it must often be inferred from many circum- 
stances.—Shepherd’s Digest of Alabama Reports, p. 627, 
Title, Evidence, sub-division, Fraud. 

The question of fraud was relevant to the issue under 
the count for money paid, as well as under the count on 
the note, and the charge asked and refused, asserted a cor- 
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rect legal proposition, based on testimony which was _ be- 
fore the jury, as shown by the bill of exceptions. 

IX. The court erred in refusing the last charge asked by 
appellant, on grounds heretofore commented on, and for 
the further reason that, under the evidence and former 
charges given by the court, the jury might have found 
their verdict against Golding, and held him liable for the 
note made by Jump, without his authority, on the mere 
bare evidence that Golding had accepted and paid drafts 
drawn on him by Jump. 

The refusal of the charge, in effect, asserts that the mere 
fact that a principal accepts bills of exchange drawn on 
him by his agent, and pays them, gives the agent authority 
to bind the principal, by promissory notes, made by the 
agent in the principal’s name. It is not considered neces- 
sary to argue such a proposition. 

It is to be remembered that the bill of exceptions shows 
that Golding had no knowledge that Jump had ever bor- 
rowed money and executed notes in his name to DuBois, 
or any one else, until he came to Mobile, after the execu- 
tion of the uote to appellee. Appellee cannot, therefore, 
rely on prior unauthorized acts of a similar character by 
Jump, which were unknown to appellant. 

Subsequent to the execution of the note sued on, Gold- 
ing, as a favor to his friend, DuBois, paid a note which 
Jump had given to DuBois, under the advice of counsel, 
and took a written acknowledgment that he did not recog- 
nize the authority of Jump to make the note, but paid it 
as a favor to his friend, DuBois. 

The appellee was not prejudiced in any manner by this 
act of friendship towards DuBois, and he was not misled, 
or induced by it to part with his money, as it occurred 
subsequent to the execution of the note which he held. 

It is well settled law that the authority of an agent must 
be proven by other evidence than the acts of the agent. 


DarGcan & Taytor, contra.—The charges given and re- 
fused, must be considered in reference to the facts of the 
case before the court. 

The defendant had made a heavy contract with the gov- 
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ernment, to raise and repair some two or three war vessels 
sunk in Mobile bay. He lived in New Orleans, and gave 
no attention himself to the business, but employed Mr. 
Jump to do the business. Time, skill, and a gocd deal of 
money was necessary, being near an hundred hands em- 
ployed, and to be paid every Saturday night. 

The defendant made Jump his general agent, to attend 
to all this business, and as such to do any and all things 
necessary to carry out and complete the business. He in-- 
troduced Jump to the community with all such implied 
powers, so far as the public knew. No restraints were put 
upon his power and authority in this business. It would 
seem, therefore, if the money borrowed from the plain- 
tiff in this case, by Jump for said business, was actually 
used in the business, in paying off hands, and was neces- 
sary to the performance thereof, the principal would be 
liable under the count for money had and received, with- 
out regard to the authority to sign a note. Jump, being 
here alone, hiring hands, and carrying on this heavy busi- 
ness as above described, with the full general powers from 
his principal, known to the lender, and it being a necessary 
part of the business to pay out money to the hands at 
stated periods, and common in such case to borrow small 
sums for immediate necessities, the defendant should have 
restrained the general powers of his agent, which was not 
done. 

Upon the count on the note, the whole facts must be 
taken together,—the character of the business, the general 
powers of the agent, the purposes of the money, that the 
agent had before borrowed money, and had also borrowed 
a bill from DuBois on New York, which had been received 
by defendant and collected, and afterwards accepted a draft 
drawn by Jump to repay DuBois, and the fact that Jump 
had for some time been in the habit of raising money for 
the business by drawing bills on his principal, all of which 
were paid by the principal and known to plaintiff, buying 
goods charged to principal, hiring and paying hands, &e., — 
all must be taken together; and also the fact that there 
were two counts in the complaint. 

The charges asked had to be given, or refused, as asked. 
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The first charge asked, standing alone as an abstract point 
of law, might not be erroneous, but when the objects and 
purposes of the bills are known, and their connection with 
all the other facts, the charge was properly refused, as ab- 
stract, and as calculated, as asked, to mislead. Nor was 
the charge confined to the authority to make the note. No 
objection or effort had been made to exclude this testimony 
from other testimony before the jury. 

As to the second charge asked, the refusal was correct, 
for two reasons: First, because the letter requesting Jump 
not to draw any more bills, was placed alone on the ground 
that he had no more money in bank, and not as a prohibi- 
tion to raise money otherwise; it,in fact, rather gave au- 
thority to seek other ways, by borrowing or otherwise, for 
the then time being, as his money in bank was out. Sec- 
ondly, plaintiff knew nothing of this letter, and had nothing 
to do with private relations between principal and agent. 

As to the third charge asked, it may be true, that the 
mere fact (standing alone) of drawing a bill on a man, 
would not authorize the drawer to act as agent, and make 
a note; but this charge, in view of the whole case, was en- 
tirely abstract, and would mislead the jury. The real ques- 
tion before the court was, whether the agent had authority 
to borrow the money for the purposes detailed; and the 
evidence of paying and accepting bills drawn to raise 
money for the same purposes as the note sued on, not taken 
alone, as asked, but in connection with the mass of other 
testimony, was material to make out the general agency and 
liability. But I think I could go further than this, and say, 
that if the agent was in the habit of borrowing money on 
bills to use in the business, all of which was known to all 
the parties, power to borrow, as in the case at bar, might 
also be implied ; the difference is only in the form of the 
evidences given by the agent. If the agent had drawn a 
bill in this case, as in all the other borrowing, the previous 
bills would surely have been evidence of authority. What 
is the difference, if in this case he simply took a note or 
due bill, or if he had taken neither ?—See Dunlap’s Agency, 
Paley, side pp. 199-202, and notes; see, also, p. 209, and 
note a; 1 Hill, 501; 39 Ala. 33. 
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B. F. SAFFOLD, J.—The charge of the court to the 
jury, that if the acts and conduct of the defendant, which 
were known to the plaintiff, were such as, from them, busi- 
ness men would ordinarily infer authority to the agent to 
borrow money and give a note therefor, in the name of the 
defendant, he would be liable for the act of the agent in 
so doing, was erroneous, because it would be to make the 
ordinary inference of business men a test or rule of agency, 
independent of the agreement of the parties. It would be 
far more difficult to unravel the intricacy of what acts and 
conduct would be sufficient to create this inference, than to 
determine whether the declarations and conduct of the de- 
fendant were such, as, in the opinion of the jury, author- 
ized the plaintiff to believe that he had conferred the power 
on the agent. 

The correct doctrine is, that an agent with limited pow- 
ers, can not bind his principal when he transcends them. 
A person transacting business with an agent, on the credit 
of his principal, is bound to know the extent of his author- 
ity; but if the principal, by his declarations or conduct, 
authorized the opinion that he had given more extensive 








powers to his agent, than were in fact given, he would not_, 


be permitted to avail himself of the information.—Schim- 
melpenick et al. v. Bayard et al., 1 Peters, 264. The agency 
as claimed by the plaintiff was controverted, and there was 
evidence tending to establish it. The sufficiency of the 
evidence was a question for the jury, under appropriate in- 
structions from the court.—Bank of Montgomery v. Plan- 
nell’s Adm’v, 87 Ala. 222; McDonald v. Br. Bank at Mont- 
gomery, 20 Ala. 813; MeCling v. Spottswood, 19 Ala. 165. 
The first charge asked by the defendant, that accepting 
and paying bills drawn by Jump in his own name on the 
defendant, was not giving him authority to borrow money, 
or to give defendant’s note for money which he had bor- 
rowed, was properly refused, as tending to mislead the jury. 
The abstract proposition is correct ; but as an agency had 
been shown, these acts of the agent and the defendant, 
known to the plaintiffs, were circumstances to be consid- 
ered by the jury in determining the extent of the powers 
of the agent. The remarks of the court, on refusing to 
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give the charge, were erroneous, for invading the province 
of the jury. Tosay that third parties might imply the au- 
thority from such acts, was to declare the sufficiency of the 
testimony. 

The second and fourth charges asked by the defendant, 
were properly refused, for the reasons assigned in the con- 
sideration of the first. The third charge asked was irrele- 
vant, and therefore properly refused. ‘There was no testi- 
mony whatever tending to connect the plaintiff with the 
fraud of Jump. 

The judgment is reversed, and the cause remanded. 
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Nore sy Reporter.—The opinion in this case was deliv- 
ered at the June term, 1868, but was in some way mislaid, 
and was not found in time to be inserted in 42d Alabama 
Reports. 


JONES vs. HUTCHINSON. 


[ MOTION BY SHERIFF FOR INSTRUCTIONS AS TO APPLICATION OF MONEY MADE 
UNDER EXECUTIONS. | 


1. Statute; to what courts will look, to ascertain legal existence of —It is well 
settled that the courts will, if necessary, look behind a statute, to the 
legislative records, to ascertain whether it has a legal existence. 

2. Bill; when becomes a law.—A bill only becomes a law, when it has gone- 
through all the forms made necessary by the constitution to give it force 
and validity. 

3. Act entitled ‘An act to declare judgments liens upon the property of de- 
Sondants,” approved February 19, 1867; has no force as a legislative en- 
actment.—The act entitled ‘‘An act to declare judgments liens upon the 
property of defendants,” approved February 19th, 1867, has no force as 
a constitutional enactment. The bill which passed the two houses of 
the general assembly, was not signed by the respective officers thereof, 
nor presented to, or approved by, the governor. The bill which was 
signed by the respective officers of the two houses, and approved by 
the governor, never passed through both houses of the general assem- 
bly. The bill, as passed by the two houses, and the bill approved by 
the governor, are widely variant in substance and in legal effect. 

. Quere.—If, in making a copy of an engrossed bill for enrollment, a 
separate and distinct matter from the propositions of the original bill 
were inadvertently inserted, but which did not affect the original bill 
as it passed, and did not change the substance and vary the legal effect 
thereof, would it vitiate the whole act? 

Section 2877 of Revised Code; not affected by failure of the act of 19th 
of February, 1867, to become a law.—Section 2877 of the Revised Code, 
which took effect on the day on which the Code went into operation, 
and which re-enacted what the two houses of the general assembly had 
previously declared should be the law in regard to liens of judgments, 
is not affected by the failure of the act of the 19th of February, 1869, to 
become a law. 

2. Procecds of sales under erecutions ; how divided, when liens are equal.— 

When the money made under executions, the liens of which are equal, 
is insufficient to satisfy them, it must be applied equally to the several 
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executions, without regard to their amount ; and in case of a surplus, 
after the payment of one or more, the balance must be equally applied 
to the unsatisfied executions. 


AppEaL from the Circuit Court of Wilcox. 
Tried before the Hon. Joun K. Henry. ( 


THIs was a motion by the sheriff of Wilcox county, for 
instructions as to the application of money made under 
executions, and, as appear from the bill of exceptions, was 
based on the following state of facts : “On the 18th day of 
| April, 1867, Gertrude Jones recovered a judgment in the 
il circuit court of Wilcox county, against M. W. Creagh, for 
il the sum of $13,955 60, and costs of suit, on which judg- 
| | ment execution was issued, and received by the sheriff of 
il Wilcox county on the 17th day of May, 1867. On the 18th 
i day of April, 1867, M. Block recovered a judgment against 
said Creagh, in the circuit court of Wilcox county, for $100 
damages and costs, on which judgment execution issued on 
the 22d of July, 1867, and was received by the sheriff of 
| Wilcox county on the Ist day of August, 1867. On the 
t 20th day of March, 1867, George L. Hutchinson recovered 

a judgment against said Creagh, in the circuit court of Ma- 
rengo county, for $536 44 and costs, on which judgment 
execution issued on the 22d day of July, 1867, and was 
received by the sheriff of Wilcox county on the Ist day of 
August, 1867. On the 24th day of August, 1867, the sher- 
iff of Wilcox county levied all of said executions on lands 
of the defendant in Wilcox county, and after due notice, 
&e., sold said lands under said executions for $1,682 20. 
The judgment in the case of George L. Hutchinson against 
M. W. Creagh was not recorded in the office of the probate 
court of Wilcox county prior to said sale of said lands. 
This was all the evidence.” 
The court instructed the sheriff, “ after paying the costs 
of the cases, to satisfy in full the execution in favor of 
Hutchinson, and then pay the balance pro rata upon the 
| executions in favor of Gertrude Jones and M. Block; to 
| which order and ruling of the court, said Gertrude Jones 
| excepted,” &c., and appeals to this court, assigning as error, 
| the judgment of the court below. 
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Pertvus & Dawson, for appellant. 
W. H. CrensHaw, contra. 


JUDGE, J.—It is contended by appellee, that the judg- 
ment rendered in his favor in the circuit court of Marengo 
county in March, 1867, against M. W. Creagh, was a lien 
upon the lands of the latter situated in the county of Wil- 
cox, under and by virtue of what purports to be an act of 
the legislature, approved February 17, 1867, to be found in 
the printed Session Acts of 1866-7, p. 609, and which is as 
follows : 

“That all existing judgments of courts of record in this 
State, and all which may hereafter be rendered in said 
courts of record, be, and the same are, liens upon all the 
property of the defendants therein, which is subject to levy 
and sale; Provided, that the lien shall extend only to prop- 
erty in the county where the judgment was rendered, and 
in the county where it is recorded in the office of the pro- 
bate court.” 

The appellee further contends, that the proviso to this 
act was never passed by the legislature, while the other 
portion of the act is of force; and that the proviso should 
not be regarded as a part of the law. It is insisted by the 
appellant, that no portion of the act in question was con- 
stitutionally enacted, and that, therefore, the judgment con- 
stituted no lien upon the lands. 

We regard it as being now well settled, that courts can, 
and, if necessary, will look behind a printed statute, to the 
legislative records, to ascertain whether it has a legal ex- 
istence.— Spangler v. Jacoby, 14 Ill. 297; Prescott v. Illinois 
cd Michigan Canal Co., 19 Ill. 324; People v. Purdy, 2 Hill, 
(N. Y.) 81; Fowler v. Pierce, 2 Cal. 165. 

Thus, looking behind the printed statute in question, we 
find the following facts : 

Ist. The bill originated in, and was passed by, the sen- 
ate, without the proviso. 

2d. In the house, the bill was amended, by the adoption 
of the proviso, and was passed as amended. 

3d. The senate refusing to concur in the house amend- 
ment, a committee of conference of the two houses was 
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appointed, which reported against the proviso, and recom- 
mended that the house should recede from its amendment. 

4th. The report of the committee was concurred in by 
the house, and the senate was notified by the latter that it 
had receded from its amendment. 

5th. The original engrossed bill was never enrolled as it 
passed ; but, in making what was intended to be an enrolled 
copy, to be signed by the presiding officers of the two houses 
respectively, and to be presented to the governor, the pro- 
viso which had been rejected by the two houses, as before 
stated, was copied into the bill as a part of it, and this er- 
roneously enrolled bill was signed by the speaker of the 
house and president of the senate, and was presented to 
and approved by the governor, as a bill which had been 
passed by the two houses respectively. 

The foregoing facts being established by the legislative 
records, did the bill, or any part of it, become a law? 

A glance at some of the constitutional requisites neces- 
sary to give force and validity to an act of the legislature, 
will show, as we think, that no part of the bill in question 
ever acquired the force of law, as a constitutional enact- - 
ment of the legislature. 

The following are some of these constitutional requisites : 
First. The bill must be read in each house, respectively, 
three several days before it is passed, unless four-fifths of 
the house in which the bill may be depending, dispense 
with this rule. Second. The bill having passed both 
houses, shall be signed by the speaker and president of the 
respective houses. Third. After having been thus passed 
and signed, it shall be presented to the governor ; if he ap- 
prove, he shall sign it, but if not, he shall return it to the 
house in which it originated, with his objections ; and if 
each house, on a reconsideration of the bill, shall pass it by 
a majority of the whole number elected to each house, it 
shall become a law, notwithstanding the veto. If the bill 
shall not be returned to the governor within five days after 
it shall have been presented to him, it shall be a law in like 
manner as if he had signed it.—Revised Constitution, Art. 
IV, § 18; Art. V, § 16. 

It is undeniably true, that a bill becomes a law only 
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when it has gone through all the forms made necessary by 
the constitution, to give it force and validity. Now, the bill 
in the present case, which was signed by the speaker of the 
house and president of the senate, and which, after being 
thus signed, was presented to and approved by the gov- 
ernor, was not the bill which had been passed by the two 
houses ; and the bill which was passed by the two houses 
was never signed by the speaker and president of the re- 
spective houses, and was never presented to the governor 
for his constitutional action thereon, the governor being, as 
to such constitutional action, a component part of the law- 
making power. The bill, which was signed and approved, 
made, as we have seen, all existing judgments of courts of 
record, and all which might thereafter be rendered in such 
courts, liens only in the county where rendered, and in the 
county where recorded in the office of the probate courts ; 
while the bill which was passed by the two houses made 
such judgment liens throughout the State and in every 
county alike, whether recorded or not. 

The wise rules adopted as safeguards against error in the 
business of legislation, are ordinarily sufficient to secure 
the object ; but, notwithstanding the utmost vigilance, er- 
ror will sometimes intervene. In making the copy of an 
engrossed bill for enro!lment, a separate and distinct mat- 
ter from the propositions of the original bill might be in- 
serted, and escape detection, before the adjournment of the 
legislature. If, in such case, the matter erroneously in- 
serted did not affect the original bill, as it had been en- 
grossed and passed, or did not change the substance and 
vary the legal effeét thereof, we would not be understood 
as deciding that the error would vitiate the whole act. But 
such is not this case; and we feel constrained to declare 
that not only that portion of the act relied upon by appel- 
lee, but the whole of said act has not, and never had, the 
the force and validity of law. 

To prevent misapprehension, we deem it proper to state 
that our conclusion, as to the validity of the act in ques- 
tion, does not affect the validity of section 2877 of the Re- 
vised Code, which took effect on the day the Code went into 
operation, and which re-enacted, as of the date last men- 
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tioned, what the two houses of the general assembly had 
previously declared should be the law in regard to the liens 
of judgments. It is needless, perhaps, to remark that this 
section of the Code can have no application to the present 
case. For the guidance of the court below, on another 
trial, we state that the rule of the common law is (and it 
has never been changed in this State by statute), that 
when the money arising from the proceeds of the sale of 
property under two or more attachments, or executions, 
the liens of which are equal,is not sufficient in amount to 
pay all the debts that have been levied, it must be applied 
equally to the several debts, irrespective of their several 
amounts, unless a surplus remains after a full payment of 
one or more of the claims. In case there be such surplus, 
that must be applied equally to the balance of the unpaid 
debts.— Rutledge, Adm’r, v. Townsend, Crane & Co., 38 Ala. 
706; Bizzell v. Hardaway, decided at the January term, 
1868. 

The court below, having erred in giving the force of law 
to a portion of what we have declared to be null and void, 
in its entirety, as an act of the legislature, the judgment 
must be reversed, and the cause remanded. 
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ACCOUNT. 


1. Surviving partner, right of, to account with estate of deceased part- 
ner; when barred by statute of limitations, or of non-claim.—The 
right of a surviving partner to an account in chancery, with estate 
of a deceased partner, is not barred by the statute of non-claim, or 
of limitations, if one of the items of his account of the settlement 
of the partnership is within the period of limitations.—Cannon v. 
Copeland, Adm’r, [A]. ..... Ce Re tT ery | 


ACTION. 


1. Action on attachment bond; up to what time damages, paid or un- 
paid, may be recovered.—In an action upon an attachment bond, 
damages to the time of trial may be recovered, and it is immaterial 
whether the plaintiff has paid them or not.—Metcalf v. Young..... 648 

2. Same; what not defense to action on, but may be proven in mitigation 
of vindictive damages. —Reasonable and probable cause to believe 
that the grounds on which the attachment was sued out were true, 
is not a defense to an action for damages on the bond, but may be 
proven in mitigation of vindictive damages.—S. C.......... ..... 643 

3. Action; what operates as discontinuance to whole.—Discontinuance 
as to one of two defendants, in an action of assumpsit, without show- 
ing some cause therefor, is a discontinuance of the whole action.— 
Whitaker 0: VON HORGS.05.0 ccc be iee 5 Sens aiahalalagvctersyerneie vein areriarete opr MOON 

4. Same.—The dismissal of a suit, founded on a bond, as to one of 
three makers of such bond, after service of process on all, and be- 
fore any defense personal to that one is pleaded, or some other suf- 
ficient cause shown, is a discontinuance of the whole action, when 
the suit is commenced by summons and complaint.—Jennell et al. 

v. Masterson, Adm’r............. ETT Te: ee 

5. Sheriff; action on the case, when will not lie against.—L., the sher- 
iff, having an execution in his hands against 8., levied on, adver- 
tised, and sold certain described lands, which were not the property 
of s., and afterwards, finding out his mistake, made a conveyance 
of S.’s lands to the purchaser, ante-dated it as of the date of the 
sale, whereby S. was evicted of his lands,—held, that action on the 
case would not lie against L., the sheriff.—Speller v. Lee.......... 381 

6. Debt on judgment; when lies.—A suit on a judgment or decree may 
be brought within a year and a day from its rendition.—McConnico 
et al.,. Guardians, v. Stallworth... .2. .ccccccccccccccs cccccccccece S90 
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ADVERSE POSSESSION. 


1. Adverse possession ; definition of.—Adverse possession is that kind 
of continued occupation and enjoyment of real estate, which indi- 
cates an assertion of right on the part of the person aN it. 
Rivers v. Thompson.............. se SAA CIE OO Ore 633 
2. Same; jury, province f~Tti is the province of the jury to deter- 
mine the facts which constitute adverse possession, under appro- 
priate instructions from the court.—S. C...... SOE OO Oe ent 633 
3. Adverse possession, when established ; what will be presumed.— When 
adverse possession of land, short of the period which creates a bar 
under the statute of limitations, is established, the continuance of 
it will be presumed, in the absence of any proof of abandonment, 
or possession of another under a claim of title.— Marston v. Nowe 


WE kendaeccesecancesu Cee ae a te ee eee ieesee canes = QF 


AGENT AND PRINCIPAL. 


1, Principal, how bound by acts of agent ; what improper charge to jury 

as to.—A charge to the jury that a principal would be liable for the 

act of his agent, in borrowing money, and giving a note therefor 

in the name of the principal, when his acts and conduct were such 

as business men would ordinarily infer from them authority to do 

so, is erroneous. —Golding v. Merchant § Co... .... ce eeeeeeeeees 105 
2. Same; what principal can not take advantage e- If the piatigal, 

by his declarations or conduct, authorized the opinion that he had 
given more extensive powers to the agent, than were in fact given, 

he should not be permitted to avail himself of the a Sone 
ee ee ieee eT Ee ee ee rere WANs kssens 
3. Agent, powers ond extent of ; a w shamn determined.—The suithe; iency 

of the evidence to establish the extent of the agent’s powers, is a 
question for the jury, under appropriate instructions from the 
eer ree Tete Pere ee eee e EET) OEE 705 
6. Agent, fraud of, against principal ; when can not affect third persons. 
Evidence of fraud of the agent on his principal, is not admissible 
against third persons, in the absence of proof connecting them with 
ee ee ee eet eT er ere ee Soma op lc. 


AMENDMENT. 





1. Complaint ; how can not be amended.—A complaint against the de- 
fendant as executrix, can not be amended so as to charge her per- 


sonally.— Tagfor, Ex’rx, v. Taylor...........05.00- in walsoa wee wster CEC 
2. What not amendable under section 2811, unless waired.—An unau- 
thorized discontinuance is not such an error or defect as can be 
amended under section 2811, Revised Code, unless it has been 
waived by the party who may take advantage of it.— Whitaker v. 
LL ee sdecieareesies ie eGaeawes ses SSO 


3. Amended and original bills.—The original and amended bill, in 
equity, form but one suit, and the grounds of relief must be con- 
sistent throughout the whole.— Winter et al. v. Quarles’ Adm’r..... 692 
4. Same.—An amended bill, which shows that the title to a married 
woman’s separate estate is one created by deed to a trustee, to hold 
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for her benefit, for her life, with remainder to her children, is in- 
consistent and variant from a title by statute ; and such incon- 
sistency between the original and amended bills, is sufficient cause 
of demurrer.—S. C...... Ssbiewe samme a seeis quatiasinie esos sencwecoee 
5. Same.—An amended bill in chancery must show a narrative of 
facts cognate to the facts set out in the original bill.—S, C........ 
6. Same.—An amended bill in chancery is not demurrable because it 
combines an application to compela guardian to make a settle- 
ment of his guardianship, with a prayer for reformation of the 
guardian’s bond, which by mistake has been made payable to the 
judge whose term has just expired, instead of to the judge who has 
just been elected and inducted into office. —Hall et al. v. Hall et al. 


ARBITRATION AND AWARD. 


1. Award; in what sense a contract.—An award for the payment of 
money, like a judgment, is, ina very limited and restricted sense, a 
contract ; but neither contains a promise to pay.—Johnson v. Max- 
OU (MBE, 0 sconce nc5 528 ee eR a $eee tse oetee pcb acomaatele BS cane 

2. Same.—Is it such a contract for the payment of money, as is 
within the meaning of § 2450 of the Revised Code? Quere.—S. C. 

3. Statutory separate estate of wife; corpus of, how can not be bound. 
The husband can not bind the wife by a submission to arbitration 
of questions which relate to the corpus of her statutory separate 
estate. Such submission, to bind her, must be in her own name, 
and be made by her.—Sumpley v. Watson et dl....-...2-22+ seeeee 


ATTACHMENT—GARNISHMENT. 


1. General order No. 13, of Gen. Swayne ; authorizes a garnishment. 
An attachment issued under ‘‘General Order No. 13,” issued by 
General Swayne, dated November 7th, 1867, may be executed by 
summoning any one having in his possession the property subject 
to the lien given by the order.— McLemore v. Cole, Garnishee...... 

2. Action on atlachment bond ; up to what time damages, paid or un- 
paid, may be recovered.—In an action upon an attachment bond, 
damages to the time of trial may be recovered, and it is immaterial 
whether the plaintiff has paid them or not.—Metcalf v. Young.... 

3. Same; what not defense to action on, but may be proven in mitiga- 
tion of vindictive damages. —Reasonable and probable cause to be- 
lieve that the grounds on which the attachment was sued out were 
true, is not a defense to an action for damages on the bond, but 
may be proven in mitigation of vindictive damages —S. C....----. 

4. Declarations of defendant inattachment ; when part of the res geste. 
On a trial of the right of property, the declarations of the defend- 
ant in attachment, who is in possession of the property levied on, 
as to the character of this possession, are a part of the res geste, 
and as such, should be permitted to go to the jury for what they 
are worth.— McCrae v. Young...-- Siedeee Jbeeemacetaussccasebee 

5. Gurnishment, service of ; what, insufficient to authorize judgment nisi. 
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The service of a garnishment against a rail road company, returned 
in these words: ‘‘Served on the Montgomery & Eufaula Railroad 
Company, the garnishee, by leaving a copy of the garnishment with 
Lewis Owen, president of said road,” is insufficient to authorize 
a judgment nisi on failure to answer, against said company, at the 
time of said service, if there is no appearance for said company ; 
and this proof must be made a part of the record of the judgment. 
BE EB. Co. 0. Tart on ona. ov cccvnc cccsas cooces sovcce 
6. Attachment; judgment by default, when can not be taken. —In an ac- 
tion of debt on a prommissory note, the court can not render judg- 
ment by default at the first term after the service of the attachment. 
Revised Code, §§ 2660, 2661, 2998.—Standifer v. Toney, Grantland 


ATTORNEY-AT-LAW. 


1. Attorney's fees ; when not alien on judgment.—Fees of attorneys for 
services rendered, in enforcing the payment, on a decree in the 
probate court, on a guardian’s final settlement, under the circum- 
stances of this case, are not a lien on such decree in that court, 
when the money paid was not paid to them.—McCaa § Foster v. 


2. Attorney-at-law ; who is administrator entitled to counsel fees in his 
own behalf.—An attorney-at-law, who is an administrator, is en- 
titled, upon a proper case, to be allowed reasonable counsel fees, in 
his own behalf.— Morgan, Adm’r, v. Nelson, Adm’r....--.......0++ 


AUDITOR. 


1. Mandamus ; when lies against.—A mandamus is the proper remedy 
to compel the auditor te issue his warrant on the treasurer, for 
the payment of the salary of public officers.—Reynolds, Auditor, 
I eae SaebNe barn DRSEEk bAREsS SENSIS oN Re Od seo Hee wewens 2500 


BAIL—RECOGNIZANCE—CUSTODY. 


1. Bail; how taken in term time —An order of the city court of Mont- 
gomery, saying the accused party may be admitted to bail, in a 
case of felony, does not authorize the sheriff, in term time, to admit 
the party to bail, and take a recognizance for that purpose ; such 
a recognizance is null and void. —Gray v. The State...... ........ 

2. Description of different offense in recognizance, from that in indict- 
ment, as affecting validity of judgment against sureties.—If the indict- 
ment is for perjury, it will not warrant a judgment against the sureties 
for the failure of their principal to appear and answer to an indict- 
ment for burglary ; such a case is not within the influence of § 4245 
of the Revised Code. It is not the misdescription of an offense, 
but the description of an altogether different of'ense. Sureties, in 
such a case, have the right to stand upon the terms of their con- 
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3. Holding accused in custody, when indictment is quashed ; grand jury 
being in session, to find new indictment.—Where an indictment is 
quashed, on sustaining a demurrer, the grand jury being in session, 
there is no error in the court holding the accused in custody, until 
a new indictment can be sent to them ; no affidavit, or other evi- 
dence, is necessary to authorize the court to do so.—Crumpton 
WGN Os DRO BUNO.53,5.¢.0 so cessicees Sse wesiegmese bosaesloseresleose 31 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Bill of exchange; notice of non-payment of, where may be sent.— 
Notice of the non-payment of a bill of exchange may be sent to the 
residence, or nearest post-office, of the party to be charged, at the 
time of his signing the bill, unless he, at that time, specifies anoth- 
er place, to which he requires it to be sent.— Tyson v. Oliver el al.. 455 

2. Same ; what inquiry holder must make.—The holder of a bill, send- 
ing notice of its non-payment by mail, must make diligent inquiry 
to ascertain whether there is a post-office at the place to which he 
GIP SC CSO Sooo ws Kew eesieceweSeieuete aves Boeke eee ausse 455 

3. Residence of party to be charged ; what not sufficient evidence of.— 
The name of the place where the bill was signed, appearing on it, 
is not alone sufficient evidence of the residence, or post-office, of 
Di EY Ws See Cain ns cide ecsccdn bass Adwdee weds 455 

4, Holder of bill; when residence of, will be presumed to be at the place 

of dishonor of bill.—Whoen it is not shown where the holder resided 

at the time of giving notice, it will be presumed to be at the place 

where the bill was dishonored and protested.—S. C...... ...-.... 455 
. Accommodation drawers, acceptors, and endorsers ; what will make 

co-sureties. Accommodation drawers, acceptors, and endorsers, are 

not made co-sureties by § 3070 of the Revised Code. There must 

be some agreement, express or implied, to be such, to render them 

liable as such.— Moody v. Finley... .... .s00c. cocces coccce ccccce ss: 167 

6. Promissory note ; what can not be stamped in open court, and thus 
read as evidence.—A promissory note made since the 30th day of 
June, 1864, is not provided for in the act of that date, and can not 
be stamped in open court, and thus stamped, and read in evidence. 
RON OUGL 0: “PACK wise wSnc esis cskeeesc secodeses eee er ureiereed (1 

7. Same ; when void. —But such note is not void, unless it was left 
unstamped at the time it was made, with the intent to defraud the 
government of its revenue ; such fraudulent intent will not be pre- 
sumed, but must be proved, as any other fraud is proved.—S. C.. 140 

8. Same ; how made available as evidence.—Such note may be made 
available as evidence, by having it stamped by the collector of the 
revenue of the proper district, under § 158 of said act.—S. C..... 140 

9. What estops the maker of a promissory note from making defense 
against it.—If the maker of a promissory note tells one seeking to 
trade for it, and desirous to know if he has any defense against it, 
that it is ‘‘all right,” he will not be permitted afterwards to dispute 
this admission, when sued on the note by the person to whom such 
admission was made. This is such an admission as estops the 
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maker from denying that the note is ‘all right,” if the facts 
upon which the subsequent defense is rested, existed at the time of 
making such admission.— Brooks v. Martin..........2+-+ 2-2 e0e- 360 
10. Same.—Such admission is good against the maker of the note, if 
it be negotiable, not due, and unprotested, whether it be false or 
true, or fraudulent or innocent, if it be so made as to have a ten- 
dency to mislead, or deceive, and does have this effect.—S. C..... 360 
11. Promissory note for dollars, ‘payable in gold or its equivalent ;” 
how may be discharged.—A promissory note for so many dollars, 
payable ‘in gold or its equivalent,” may be discharged by a payment 
in gold, or by a payment of so many dollars in ‘‘ United States 
notes” issued by the secretary of the treasury of the United States, 
under the act of congress of February 26, 1862, (commonly called 
the ‘‘ Legal Tender Act,”) and which are made by said acta legal 
tender in payment of debts, as are equal in value to the number of 
dollars named in the note, in gold.— Holt et al. v. Given § Co. et al. 612 
12. Promissory note for dollars, since passage of legal tender act; how 
may be discharged —A promissory note, payable in dollars, made 
since the passage of the legal tender law, without describing the 
kind of dollars, may be discharged in legal tender notes of the 
United States.—S. C.... ..... Saves nels pheekesdecee seecweemeseas IZ 





BILLS OF EXCEPTION. 
1. When necessary.—If the appellant desires to review the decree of 
the probate court, on its merits, on a contest of an application for 
the erection of a public grist-mill to grind for toll, he should ex- 
cept to the decree, and set out the evidence in a bill of exceptions, 
otherwise the appellate court will presume the evidence was sufti- 
cient to warrant the decree.— Rushton v. Martin............ 555 
2. What certainty required.—In a bill of exceptions, the language, 
“on this state of facts, the court charged the jury,” is not equiva- 
lent to saying, ‘‘these were all the facts on which the court 
acted.” This latter expression is the certainty required.—Grijfin, 
Adm, ov. Bland: .......0ss.cces Gee esos Se ER Ree 542 
3. Same.—There is a manner of expression which leaves no room 
for doubt on this point, and it is better to hold to this than to 
leave the door open to uncertainties.—S. C.. Pics isieiemisisaiats Ones 
4. Presumption in favor of ruling of court below, when bill of exceptions 
does not contain all the evidence.—When all the evidence is not set 
out in the bill of exceptions, the appellate court will presume in fa- 
vor of the correctness of the rulings of the court below, in its 
charges to the jury. If a charge asked is refused, the party ex- 
cepting must set out enough of the evidence to exclude every rea- 
sonable inference in favor of the decision of the court below.—//ill 
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5. What not error, when bill of exceptions docs not show that it contains 
all the evidence. —Where the bill of exceptions does not show that it 
contains all the evidence, there is no error in refusing to charge the 
jury, ‘‘that if they believed the evidence, they should find the de- 
fendant not guilty.”—Gill v. State......e......08- So 
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BONDS. 


1. Attachment bond; action on, up to what time damages, paid or un- 
paid, may be recovered.—In an action upon an attachment bond, 
damages to the time of trial may be recovered, and it is immaterial 
whether the plaintiff has paid them or not.—Metcalf v. Young.... 

2. Same; what not defense to action on, but may be proven in mitiga- 
tion of vindictive damages.—Reasonable and probable cause to be- 
lieve that the grounds on which the attachment was sued out were 
true, is not a defense to an action for damages on the bond, but 
may be proven in mitigation of vindictive damages.—S. C........ 

3. Constable's bond ; transcript of, when not admissible as evidence.—It 
is error to permit the transcript of a constable’s bond, from the pro- 
bate court, to be offered in evidence, on the trial of a motion 
against such constable and his surety, when it does not appear from 
the transcript, that the bond thus offered in evidence has been ‘‘ap- 
proved” and ‘‘filed” in the time, and in the manner, prescribed 
by law.— Monts v. Stephens.......... aria alenioieis wines Ventas Seer 

4. Same; when admissible as evidence of common- —_ sels —Such 
transcript can not be offered in evidence of a bond, good at com- 
mon law, without first properly explaining the absence of the origi- 
nal.—S. C.....:. Settee sew seer sees « dia) oha(eleis esa erale hbyatesataietatcia 

5. Failure of officer to give and; effect of. -—The failure of an officer, 
required by law to give an official bond, to file an approved bond 
within the time prescribed by law, does not, ipso facto, vacate the 
OMNCO: =| NALG, CL Plog Be LOU sooo oon oisisis we sia) siss0 si sie'e re ee 

6. Guardian's bond; when will be reformed.—A pannSien? s bond, 
which, by mistake, has been made payable to the judge of probate 
whose term has just expired, instead of to the judge who has been 
elected and inducted into office to succeed him, will be reformed 
so as to make it payable to the proper judge, upon sufficient proof 
of the mistake.— Hall et al. v. Hall et al...... 0 ....005. Sarepackie 

7. Same; signatures to, when sufficient. It is _— necessary y that the 
guardian’s bond should be signed by him and his securities at the 
same time, or on the same day ; it is sufficient if all sign it before 
AG IBS AO MTOVOUs ioe Ocoee cinerea iowie soles coors so esis ia saeiket ; 

& Bond for titles toland ; when void.—A bond for titles to land, given 
in 1831, by one having the pre-emption right to it, under the act of 
congress of May 29th, 1830, is void; but is evidence of the char- 
acter of possession of the obligee.—Marston v. Rowe et al....--... 

9. Same; sufficient to charge purchaser with notice of vendor's lien.—A 
bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor's lien for 
the unpaid purchase-money.— Newsome et al. v. Collins. ......+++- 

10. Bond of tax collector ; proceedings on.—In a summary proceeding, 
in the name of a county, against a defaulting tax collector and his 
sureties, under section 920 of the Revised Code, the notice and 
motion may be against any one or more of the obligors to the offi- 
cial bond, without joining all said obligors.—Marion County v. 
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CERTIORARI. 


1. Certiorari ; when will not be granted.—Where, by an agreement of 
the attorneys in the cause, ‘‘to submit” the same at the next ensu- 
ing term of the court, a transcript was filed in this court, without 
an appeal being taken, the filing of such transcript not giving the 
court jurisdiction of the cause, a certiorari will not be granted to 
perfect the title. —Caldwell et al. +. Baldwin et al............--.. - 617 
2. Same.—On an appeal, if the clerk in his certificate to the tran- 
script fails to state ‘‘ that an appeal was taken, and the time when,” 
a certiorari will not be granted, unless it appears to the satisfaction 
’ of the court, from the transcript or otherwise, that a better certifi- 
cate can be made.— Portis et al. v. Newman and Wife............. 506 





CHANCERY. 
I. JURISDICTION. 


1. Chancery ; when has jurisdiction to compel guardian to make final set- 
tlement, in first instance.-—Where the judge of probate, recently 
elected, is disqualified for holding office of such probate judgeship, 
and discharging the duties of same, on account of disabilities incurred 
by reason of his participation in the late rebellion, chancery will take 
jurisdiction to compel a guardian, who has failed to make and re- 
turn any inventory of his ward’s estate, as required by law, to ac- 
count and make settlement for his ward’s funds, received by him, 
as such guardian.— Hall et al. v. Hall et al... .... eee e cece e eee eee 488 

2. What court of chancery will not permit.—The husband and wife can 
not enter into a mortgage of her separate statutory estate for the 
purpose of subjecting it to sale to pay the husband’s debt ; and if 
they do, and the wife objects, a court of chancery will not permit 
the mortgage to be enforced by a sale of the wife’s separate estate. 
A ke rata oun. dn ub Anne ed-oek bbs b> beh e 845s 1S Sov os Wades 

3. Nuisance, abatement of ; when court of chancery will not interfere. 
Chancery will not interfere to prevent the removal of a nuisance 
under the act incorporating the city of Selma, unless it appears 
that the complainant’s right is illegally assailed or threatened with 
an irreparable injury, and there is no sufficient remedy at law.— 
DEON ROME UN 55 sean axes ede sina ows bs ac sealedsieass 

4. Bill in chancery after insolvency, to enforce lien of judgment at law, 
devoid of equity.—A bill in chancery, filed to enforce the lien of a 
judgment at law merely, after the death of the defendant therein, 
and the insolvency of his estate, is devoid of equity. —Ray v. Thomp- 
RE ert ee ree eee rrr ey Peer e ere erry ete 

5. Land subject to lien of judgment, sold in parcels to different purchas- 
ers, at different times; in what order liable for satisfaction of judg- 
ment; towhat property judgment creditor may be compelled to resort. 
Where lands subject to the lien of a judgment have been sold by 
the owner, at different times to different persons, the judgment 
creditor may be compelled in equity to resort, first, to the other 
property of the defendant, and then to the portions sold, in the 
inverse order of their alienation.—Relfe and Wife v. Bibb et al.... 519 

6. Mortgage; what may be enforced in equity.—Mortgage, such as the 
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CHANCERY—Conrinvrep. 
one in the case of Guthrie et al. v. Quinn, may be enforced in equi- 
ty.— Guthrie et al. v. Quinn. ..c.00 ccccce ceccce cecce ee cosas $83 
7. Value of United States legal tender notes; how, and by whom, to be 
ascertained. —The value of such United States legal tender notes is 
to be ascertained by the chancellor, in equity, and by the jury, at 
law, as any other facts of the case, upon proper proof; and the 
amount in dollars in legal tender notes, should be named in the 
judgment or decree.— Jolt et al. v. Given et al... ....ccccceececees 612 
8. When creditor may proceed directly in equity against decedent's es- 
tate and distributees.—One who, at the request of the administra- 
trix of an estate, authorized to be kept together under section 2263 
of the Revised Code, advances money, goods, or other necessaries, 
to the distributees, or for repairs of the property, which would be 
allowed the administratrix on a settlement of her accounts, may 
proceed directly, in equity, against the estate, and the shares of the 
distributees respectively, when the administratrix has died, leaving 
no separate estate. —Cannon v. Copeland, Adam’r, [C]...... Sotrecs 259 
9. When creditor can not proceed, directly in equity against trust estate. 
Persons who have traded with, and given credit to, the trustee of a 
married woman’s separate estate, can not, in the first instance, go 
into chancery to have their debts paid out of the trust estate.— 
POE E,W COME BE) ain enn doc cc acct aeisdeesse’ areteiele- (ROW 
10. Bill; when devoid of equity.—A bill in chancery to subject the 
corpus of an estate, for payment of valuable improvements made 
upon the real property, by contract with the administratrix, and 
without authority from a proper court, is devoid of equity.—Can- 
HOW: COMPU, ANY fy PER so-so \e:5.0 disinsie'e- ciereie ois spaisieeewe sarees 
11. Vendor's lien, when wife may file bill to subject land to.—A prom- 
issory note for the purchase-money of lands belonging to the sep- 
arate statutory estate of a married woman, which have been sold by 
the husband and wife, is a part of the wife’s separate estate, 
though such note be made payable to the husband ; and the wife, 
by her next friend, may file her bill in chancery, to enforce the ven- 
dor’s lien against such lands, if such note is not paid at maturity, 
Sampley v. Watson et al... 2... cece veccce connee cone cocces cocnee 
12. Chancery; when will enjoin judgment at law.—D. sold land to R., 
and gave bond for titles. S. recovered a judgment against D., af- 
ter the contract of sale to R., and did not proceed against D.’s in- 
terest in the land sold to R., until R. had sold to M., and D. had 
made titles to M.,--held, that D. had no interest in the land subject 
to sale under execution, and that M., by bill in chancery, might 
enjoin S. from attempting to sell the lands as the property of D.— 


Downing et al. v. Mann et al..........000 aeevien seigieilslaleche weetiee GOO 


Il. PreapinGs AND PRACTICE. 


_ 


. Infants; how made parties defendant to a dill in chancery.—If in- 
fants are made parties defendant toa bill in chancery, the appoint- 
ment of a guardian ad litem, unless the bill is sworn to, or the affi- 
davit of the fact of infancy, &c., be made, as required by the 23d 
rule of chancery practice, is irregular and void. Such guardian, so 
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appointed, has no authority to appear or answer for the infants, 
and any decree rendered against them in such a case, is erroneous, 
and will be reversed for such error.—Carter et al. v. Ingraham..... 
2. Defendant ; when sought to be made party in more than one charac- 
ter, what bill should state ; in what character defendant will be held to 
be a party.—If a defendant, in a chancery suit, is sought to be made 

a party in his own right, as heir-at-law, and as executor or admin- 
istrator, the bill should state the fact, and pray process against him 
in both characters ; otherwise he will be held to be a party only in 
the character in which process is prayed against him.—S. C....... 
3, Same; authority of register to issue process.—In such a case, if 
process is prayed against the defendant in one character only, the 
register has no authority to issue process against him in both; the 
process should follow the prayer in the bill of complaint.—S. C... 
4. Infants; when parties defendant, what bill should state.—If a bill 
makes infants parties defendant, it should state whether they are 
believed to be over or under fourteen years of age; and the return 
of the process should show how it was executed, whether on parent 
or parents, or general guardian, or the person or persons having 
the maintenance or charge of the infants. A return that merely 
states ‘‘executed in full,” is insufficient.—S. C........... Ree 
5. Misjoinder of parties; when administrator and hisive of decedent are 
proper parties defendant to a bill in chancery.—There is not a mis- 
joinder of parties, when the administrator and heirs of a deceased 
partner are made parties defendant to a bill in chancery, for ac- 
count and contribution, by the surviving partner, if the estate of 
decedent is composed in part, or whole, of real property.—Cannon 
BR 2s ree Soop 

6. aes who are proper.—In a suit, by bill in chancery, against 
the representatives of a decedent, for account, for supplies furnished 
the family, and for money expended in keeping the property in 
repair, (the administratrix being dead and leaving no estate, ) the 
administrator de bonis non and the distributees are necessary par- 
ties defendant.—Cannon v. Copeland, Adm’r, et al. [C]............ 
7. Infant defendants; how made parties defendant.—It is error to pro- 
ceed in chancery against infant defendants, without the appoint- 
ment of a guardian ad litem for such infants, when they have no 
general guardian. —thett et al. v. Mastin, Trustee.........000...5. 
8. Same; guardian ad litem, how appointed; upon what proof.—Such 
guardian ad litem can only be appointed by the register, upon afti- 
davit of the fact of infancy, and of the minor's age, or on the state- 
ment of such facts in a sworn bill.—S. C...... 0.0.0.0. cc cecccceee 
9. Demurrer ; what not good cause of, to bill in chancery.—An amend- 
ed bill in chancery is not demurrable, because it combines an ap- 
plication to compel a guardian to make a settlement of his guard- 
ianship, with a prayer for reformation of the guardian’s bond, 
which, by mistake, has been made payable to the judge whose 
term has just expired, instead of to the judge just elected and in- 
ducted into office. — Hall et al. v. Hall et al... .. 0.0.0... 0 6. cee eee 
10. Same; what is demurrable.—A bill in chancery, or an amended 
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bill, is demurrable, if it omits the ‘‘note in writing at the bottom 

of the bill,” as required by the 10th rule of chancery practice.— 

Winter et al. v. Quarles’ Adm’r..... ss alaipleler atereraiize thet cssteus cutee onsen Oem 
11. Original and amended bills; what must be.—The original and 

amended bills form but one suit, and the grounds of relief must be 

consistent throughout the whole.—S. C..........00 seeceecsceee 692 
12. Bill in chancery to subject separate estate of married woman; what 

it should disclose.—A bill in chancery against a married woman 

and her husband, for the purpose of charging her separate estate 

for the payment of a note made by her, payable to her own order, 

and endorsed by her, her husband, and her husband as trustee, 

to a third person, should disclose whether the estate thus sought 

to be condemned has been created by statute or otherwise.—S. C.. 692 
13. Amended bill ; what must show ; construction which will be put on 

bill filed against separate estate, which is silent as to the manner in 

which it is held._-An amended bill in chancery must show a narra- 

tive of facts cognate to the facts set out in the original bill. An 

original bill which alleges that a married woman has a separate es- 

tate, without disclosing in what manner it is held, whether under 

the statute or not, will be construed to be held under the statute, 

upon the ground thata pleading is to be taken most strongly 

against the pleader and in favor of the other party. And if such 

construction, in favor of a married woman, requires that her estate 

shall be held under the statute, it will be so made as to treat her 

estate as one held under the statute; since, generally, a separate 

estate held under the statute is more favorable to a married woman, 

than one held in a different manner.—S. C............. atin ee 
14. Same; weight of evidence—In a suit, if L.’s answer is put 

in without oath, and supported by his own deposition, it may be 

overturned by the depositions of Q. and one other witness, In 

such a case the answer of L. is entitled to no more weight as 

evidence than the bill.—Guthrie et al. v. Quinn. ......--- wast cenes 561 


See HusBanD AND WIFE, 6, 7, &. 


a 
CHARGE OF COURT. 


1. Charge to jury ; what erroneous, when evidence is only circumstan- 
tial.—A charge to the jury that the evidence, if true, would author- 
ize them to find that a certain road had been dedicated to the pub- 
lic use, and could notbe lawfully obstructed by any one, under claim 
of title to land, is erroneous, when the proof of dedication is only 
circumstantial. —Sultzner ». The State..........ccceceeeceeees jee!” ae 
2. Same.—Where the evidence is merely circumstantial in its charac- 
ter, the following charge to the jury is erroneous, to-wit: “Ifyou 
believe the evidence, you will find the defendant guilty ;” it in- 
vades the province of the jury.—Sims v. The State...........2.22. 33 
3. Judicial propriety.—For the court to make the following remark to 
the jury, in connection with the charge, to-wit: ‘‘Go along and 
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find the defendant guilty,” is a great violation of judicial propriety, 
and should reverse the conviction and sentence of the court.—S. C. 
4. Charge of jury ; what is, on effect of eridence.—A charge to the jury, 
on the trial of a party indicted for murder, that, if they believe the 
evidence, the prisoner is at least guilty of murder in the second 
degree, isa charge upon the effect of the testimony, and if given 
without being required, by either of the parties, is erroneous — 
OW. PORTE, 5 occ ciasevcisens FOO One 
5. Same ; what is proper charge io jury.—On a trial of a person in- 
dicted for an assault with intent to murder, a charge, that ‘‘if the 
jury believe, from the evidence, that the accused did not present 
his pistol at the party charged to have been assaulted, they must 
find him not guilty,” is a proper charge, and if refused when asked, 
it will be an error, for which the judgment will be reversed.— Tar- 
veg he 1/2. Ra en aera SoS ae SoD OnOOneaeas z 
6. Written charges ; must be given, or refused, as asked.—Under § 2756, 
Revised Code, a charge moved for by either party in writing, must 
be given or refused in the terms in which they are written. In 
such cases, the court can not add any qualifications ; and if quali- 
fications are so added, the judgment will be reversed for such error. 
The law is plain, direct, and peremptory, and must be obeyed.— 
Edgar v. The State. ..........000 eects eins eat aaiela-ats 
7. Charge to jury ; efiient to givew hak error. = can be no con- 
viction in a State case, unless it is proven that the offense was com- 
mitted before the indictment was found ; therefore, if the evidence 
is indefinite and uncertain, and leaves that question in doubt, the 
court, at the request of the defendant, should charge the jury, that 
unless they are satisfied from the evidence, beyond a reasonable 
doubt, that the offense was committed before that time, they must 
find the defendant not guilty. The refusal of the court to give 
such a charge, is an error for which the judgment will be reversed. 
Armistead v. The State..--. Dns peecpeeeaesesseeessoses Bie eeveaiee 
8. Erroneous charge ; when will not reverse convriction.—A judgment will 
not be reversed for an erroneous charge of the court to the jury, if 
the appellant is not thereby injured.—Hill v. The State...-........ 
9. Erroneous charge.—On the trial of an indictment for murder, a 
charge of the court, that ‘‘murder is the unlawful killing of one 
person by another, with malice either express or implied,” is erro- 
neous. The killing should be charged, as having been done ‘un- 
lawfully and with malice aforethought.”—Perry v. The State...... 
10. Same.—In a suit by guardians for the use of the ward, against 
her former guardian on a decree rendered against him in her favor, 
by the probate court, the plea being the general issue, and the 
decree the only evidence, it is error to charge the jury, that under 
the evidence the plaintiff can not recover.— McConnico et al., Guard- 
eee eee sh ewes eee ORO Cr 
11. Charge to jury ; refusal to give w hal, vail one — the bill of 
exceptions shows there were more than two witnesses examined in 
the case, there is no error in refusing to charge the jury, “ that if 
there are only two witnesses, and both are unimpeached, and one 
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established the guilt of the defendant, and the other his innocence, 
my’ should ie the defendant ;” such a charge is abstract.— Gill 
f AVENSUNC ic sisteerwersis.c.6 derslaisiseiwiais e ecieieasiers. OO 
12 When no errors in itis rge ies ili w will entitle appellant to pousianal 
When a defendant has brought money into court under § 2450 of 
Revised Code, if the person named as claimant in defendant’s affi- 
davit, comes into court and pleads to plaintiff's complaint, and a 
trial is had on such immaterial plea or issue, no errors in the ad- 
mission of evidence, or in rejecting the same, or in the charge of 
the court, on such irregular trial, will reverse the case on the appeal 
of said claimant.—Johnson v. Marey, use, &0... 6.6.6... cee eee ee eens 521 





CODE OF ALABAMA. 


1. § 428. (Code 1852), Non-compliance with, invalidates a tax sale made 


in 1854.—Rivers v. Thompson.........-.--.-. joins esters, OA 
2. § 476. What not proof of notice sequined by. — Sail v. . The State. 345 
3. § 478. Duties of tax assessor under.—S. C..........00.c0ecccwee 345 


4. § 670. What necessary to constitute offense of evading, or at- 
tempting to evade compliance with revenue laws, defined.—S. C.. 345 
§ 920. Summary proceeding against defaulting tax collector and 
sureties, motion may be made against any one or more of obligors, 
MGTiOW Comey Os TOW. CUS i. 5a.50 oi aioiag c's sis sis sieinieinic cisions de seine: s 112 


on 


6. § 1630. Construed.—Clay and Wife v. Sanders et al........----.-. 294 
7. § 1850. Construed. Does not dispense with all enquiry as to resi- 
dence of party to be charged.— Tyson v. Oliver et al..........-.... 458 
8. § 2061, Selection of work horse by widow.—Brooks v. Martin..... 364 
9. §§ 2260, 2661, 2298. Commented on and construed in Standifer v. 
TOWEY  OPONUN OE CO ie 565155 S55 Sine 55:5 0le\s 6iais aisieienieiews oemers terseless 71 
10. S 2263. Commented on.—Cannon v. Copeland, Adm’r, et al....... 260 
11. §§ 2445-6. Authorize what.—McConnico et al. Guardian v. Stall- 
wor wreh Diss reis = ous kotor e ois 915 nie ole sheila ieverelatol el cis Wve, ei arcleiaporeic Wetetsiniersrsamereterasee 391 
12. § 2450. Isa corporation defendant entitled to the benefits of ?9— 
pee 0: NN NG BO oni ik nse soem 35 04 Kinisees sc ceeee Se 
13. § 2546. Construed.— Monts v. Stephens........ 22-2 e220 + ceee ees 22d 


14, § 2568. Director of company, notsuch head, or managing agent 
as is meant by.—A. & FR. RR. Co. v. Buros, McKebon & Co... 169 
15. § 2689, Is rule for government of courts in criminal as well as 


Civil'cases —Hagar'0; Phe SUM. a. cose seas es cckcscaoxeesctatee CLO 
16. § 2704. Changes old law as to witness anal corporation,— Tal- 
LAGEHOANG CO. © TANUNS 5 -cccs \Sosucsnceonechinecasscacacsseiesh,« 115 


17. § 2756. Is direct and peremptory.—Edgar v. The State.......... 45 
18. § 2802. Does not excuse non-resident plaintiff from giving security 
for eosts:— Davis etal:o: You; AGN scccds nccecckdiocccwcdeness<< 692 
19. § 2809. Does not authorize amendment of complaint oasiaat eis 
‘nisthinal as executrix, so as to charge her personally.— Taylor, Exe- 
CE DI ani aos usin s Sete ee on spsawwsenedewneenas ae 
20. § 2811. An unauthorized discontinuance i is not such an error or 
defect as can be amended under.— Whitaker v. Van Horn...... ... 257 
21. § 2877. Not affected by failure of act of February 19th, 1867, to 
become a law.—Jones v. Hutchinson...... .--- eGidciSe celseueeeniacce tae 








740 INDEX. 





CODE OF ALABAMA—ContrveEp, 


22. § 2904. Construed.—Cannon v. Copeland, Adm’r, et al........... 204 
23. § 3070. Does not make accommodation drawers, acceptors, and 


endorsers, co-sureties.—Moody v. Finley......-... Wakes: ee 
24. § 3338. Applies to <iigeaste in probate court. aed: Adm’, v. 

MIE = See rc ca (oa OE ee eT OE EE 
25. § 3475. Cnnsieniebed on ile, Asignee v. McIntyre.........+-. 665 
26. § 3573. Indictment under, what must charge.—............---. 406 
27. 3615-76. Penal Code. Not repealed by § 136 of Revenue Law of 

ee OP TD os ck bae Sedekesacecessendeesdasdscsss OOD 
28. § 3645. Constrned.—Hillv. The Slate........ ....seccee scence: 338 


29. § 3661. Requires thejury to determine, not only the character of 
the punishment, but also the extent.— Weatherford v. The State .. 320 


30. § 3238. Construed.—Northcot v. The State ...-... 2... 222022 eee 333 
31. § 4137. What judgment must be rendered by supreme court in 
criminal cases.— Ex parte Whitalcer...... secocs cccccs coos cceesse 324 
32. § 4171. ‘* One entire day,” as used in, defined.—Mobertson v. The 
OMBDoE eeei cc erceh ese tece accor sees sacemcus ceGeeSacbccetease 329 
33. § 4231. Construed.—Crim et al. v. The State...... ...-..-------- 53 


34. § 4345. Covers the misdescription of an offense, but does not cover 
the description of an altogether different offense.—Nat (Gray et al. 
MED Cunnch cases bcosiceeaerecaneesees seebeciesecccccs.. 0 BS 


COMMON CARRIERS. 


1. Common carriers ; railroad companies liable as.—The railroad com- 
panies of this State are common carriers, and they are liable to the 
strictest accountability for all losses occasioned by their neglect to 
discharge the duties attached by law, to the trust of common carri- 
ers.—Selma & Meridian 2. R. Co. v. Butts & Foster...--......----. 385 

2. Same ; duty of railroad company, forwarding goods to destination, 
beyond its terminus.—A railroad company that undertakes to carry 
goods over its road, and forward them to a place beyond the termi- 
nation of its line of transportation, is bound to deliver the goods 
to the consignee, with notice of the ultimate destination and owner- 
ship of such goods.—S, C............ Sbesasce ese eee ses COO 

3. Same ; notice to consignee, how given. _T be: notice must be given by 
some agent or servant of the company, specially charged with that 
duty, andina reasonable time after the goods have reached the point 
of re-shipment, from which they are to be forwarded. In such a 
case, notice to one member of the firm, who are consignees, is suffi- 
cient ; it need not be given to each member of the firm.—S. C.... 385 


CONFEDERATE GOVERNMENT. 


1. De facto governments ; what were not during the late rebellion.—The 
so-called Confederate government, and the rebel government in the 
State of Alabama, were neither of them, in a legal proper sense, 
de facto governments during the late rebellion.—Chisholm, Comp., 
PRO Side sp eeeccs eh oineses sseeaw Seshwiaeeweaceeeee ven Oe 
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CONFEDERATE CURRENCY. 


1. Contract for sale of property in Confederate currency ; measures 


of damages for breach of.—In estimating what a plaintiff is justly 
and equitably entitled to receive, on a contract for the sale of 
property which might have been discharged by payment in Confed- 
erate treasury-notes, the true criterion is the value of the prop- 
erty sold, in lawful money, at the date of the sale.—Herbert § 
Gessler v. Easton.......--- Saas stansicleisociemenaue eseurs sostes Ss 
$60; GIBO.FUtN' 0. DUNE 5 < 2205305 vis 'vecwesiese’s satane be wisisl ooo eae sie ome 


2. Confederate money; receipt of by administrator in good faith, what 


no defense against.—An executor of a testator having been sued for 
the recovery of a special legacy, defended on the ground that he 
had sold certain property of his testator for an amount sufficient to 
pay the legacy, but had received payment for it in Confederate 
currency in good faith,—held, that this was no defense against a 
recovery. — Powell et al. v. Knighton, Adm’r.......ccececcccccessce 


3. Guardian ; when not entitled to credit for investment. iol guardian, 


4. 


who, before the war, lent the money of his ward to a firm of which 
he was a member, and in 1864 received payment of the debt in 
Confederate currency, which he converted into Confederate four 
per cent. bonds, is not entitled to a credit for the amount of the 
bonds, but is justly chargeable with the debt and interest.—Hous- 
WON DEWAR 25552 s05so0saexs See ee eee oe 

Guardian ; liability of, for pcan in Confederate currency, 
how deter isined—'The liability of guardians for the property which 
they converted into Confederate currency, or bonds, should depend 
upon the merits of each case, in view of all the circumstances af- 
POOH 10. — BUC se cone: SocSew Sees “cnet Sweet ede ook wei aes ee 


5. Same; when will not be excused for investment of ward's money in 


Confederate bonds or treasury-notes.—A guardian will not be ex- 
cused from accounting for his ward’s money, which was received 
by him, in this State, during the year 1861, in specie or current 
bank notes, and afterwards converted by him, without an order 
of ,the proper court, into Confederate treasury notes, or Confederate 
interest-bearing bonds, and which estate was thereby finally lost 
and. destroyed.—Hall et al. v. Hall et al...... svaleteteieiel siawlbisaisieiesiess 


CONSTITUTIONAL LAW. 


l. 


Provisional government instituled by Gov. Parsons ; acts of, legal 
and obligatory upon the people of the State.—The government inaugu- 
rated in this State by Governor Parsons, atter the suppression of 
the rebellion, under the commission and authority of the president 
of the United States, although said government was declared after- 
wards to be an illegal government by congress, in the acts com- 
monly known as the Reconstruction Acts ; yet, as said act does not 
declare said government to be void, but permitted it to be continu- 
ed as a provisional government, by the military commander of the 
district, of which this State formed a part, and was so continued 
by said commander, thereby said government became a legal pro- 
visional government ; and its acts, and the acts of its officers, are 
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legal and obligatory upon the people of said State. The fact that 
the judges of the courts of said provisional government, or any of 
them, may have been embraced in the class of persons declared by 
the 15th amendment to the constitution of the United States to be 
incompetent to hold any office, &c., may have been a good reason ; 
for their removal, yet, as long as they were permitted to hold their 
offices, their judgments were valid, as to the parties themselves, 
third persons and the public.— Powell, Guardian, v. Boon & Booth, 
Pk a hke Seis 042600000 AGED chon kune Biss Wiss ors Unineseees 

2. age onsen of courts under provisional government ; w Mees gave validity 

—The 15th ordinance of the convention of this State, in the 
ag 1867, declares, that all the official acts of public officers in this 
State, under the United States military authority, during the exist- 
ence of the present provisional government, shall have the same 
force and validity, as if the same had been done in due course of 
law. This ordinance gave validity to the judgments of the court, 
under said provisional government.—S. C............ eee 459 

3. Constitution and laws of Alabama ; not destroyed by hee war.—The 
constitution and laws of Alabama were not destroyed by the war, 
but were in abeyance, or suspense, from the want of power any- 
where to enforce them.—(Per Sarroup, J., concurring. )—S. C.... 459 

4. Constitution of the United States ; supreme in time of war as in peace. 
The constitution of the United States is the supreme law of the 
Union, in war as in peace, and no citizen can be deprived of his 
rights, privileges and immunities granted by it, except under laws 
prescribed in pursuance of it.—(Per Sarroup, J., concurring. )— 
a Wester clea pam w ms sieleisie! iis tose shisebecbeeeeeen sees LC betie ties -- 459 
. Acts of the rebel gover anew Alabama; how should be regarded. - 

” the rebel government of Alabama was not a government de facto 
within the legal definition of that term, but its acts, in the ordi- 
nary administration of justice, should be regarded as valid from 
necessity, as well as by virtue of the confirmation of them by the 
legal State government.—Per Sarroup, J., concurring.)—S. C..... 459 

6. Government instituted in this State, in 1865, by the President ; acts 
of, to be held valid and obligatory, as to the people.—The government 
instituted in this State in 1865, by the President of the United 
States, under Provisional Governor Parsons, although an illegal 
government, was not so utterly void as to render its acts and the 

acts of its officers nullities. It was a government that came into 

power under color of right, and recognized the constitution and 
laws of the United States as the supreme law of the land ; therefore, 

its acts and the acts of its officers, as to the people, are to be held 

valid and obligatory. For these reasons a grand jury, empanneled 

by a court held under that government, is not to be declared an 

illegal body, and indictments found by it void.—Armstead v. The 

saa cadtinakvcekens beisreses bee tcctaacetees SO 

7. Constitution of Alabama ; section 2, article 4, of, antiing in its 

character ; law contravening provisions of, null and void.—The sec- 

ond section of the constitution of Alabama, that declares, ‘‘Each 

| law shall contain but one subject, which shall be clearly expressed 
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in its title,” is mandatory in its character, and any law contraven- 
ing its provisions is null and void.— Weaver et al. v. Lapsley....... 
8. Act of December 17, 1868, entitled ‘* An act to declare void certain 
judgments, and to grant new trials in certain cases therein mentioned, 
and to repeal sections 2876 and 2377 of the Revised Code of Alabama ; 
unconstitutionality of —The act of the 17th December, 1863, enti- 
tled ‘‘An act to declare void certain judgments, and to grant new 
trials in certain cases therein mentioned, and to repeal sections 
2876 and 2877 of the Revised Code of Alabama,” is such alaw. It 
contains two distinct subjects, to-wit: To declare void certain judg- 
ments and grant new trials, &c., is one subject ; and to repeal sec- 
tions 2876 and 2877 of the Revised Code, is another subject, both 
of which are clearly expressed in its title, and is, therefore, null 
rr C0) aoa) 0. eae eR Pe ae ee ENS Per CC Ty 
9. Same; exercise of judicial power by legislature.—It is also null and 
void, because, in the passage of said law, the legislature exercised 
judicial power, in violation of the third article of the constitution 
OE CHE ORR —— po bass secloia wi cininie coisa pass wine haw ein cise aiesreeliaeine te 
10. Same ; bill of rights in violation of.--The said act is in conflict with 
the eighth section of the bill of rights, which declares that no per- 
son shall be deprived of life, liberty or property, but by due course 
OETA OG ais wa eelalsisizin\s nraleteieis Saratetee Sie oic/a Wieiealewiom eels ei sieieioleiers 
11. Same ; constitution of United States, in violation of.—It is also void, 
because it violates the 24th section of the bill of rights, that de- 
clares, ‘‘that no er post facto law, or any law impairing the obliga- 
tion of contracts, shall be made;” and also, that part of the 10th 
section of the first article of the constitution of the United States, 
that declares, no State shall pass any ex post facto law, or law im- 
pairing the obligation of contracts.—S. C........ 2.20. we eeee woe 
12. ‘‘Act to regulate judicial proceedings,” approved December 10, 1861, 
16th section of ; unconstitutionality of.—The 1¢th section of an ‘‘act 
to regulate judicial proceedings,” approved December 10, 1861, is 
unconstitutional and void ; it violates the constitutional prohibition 
against laws impairing the obligation of contracts, and delaying 
justice.—Ashurat v. Pkillips’ Executrig......0.sc0sssescsccesacesis 
13. ‘* Act to regulate judicial proceedings,” approved December 10th, 
1861 ; invalidity of.—The act of the rebel general assembly, known 
as an act to regulate judicial proceedings, and purporting to have 
been approved on the 10th day of December, 1861, is invalid ; 
because it was passed by a legislature which “constituted one of 
the departments of a State government established in hostility to 
the constitution of the United States; and it has not been re- 
enacted or adopted by the rightful government of the State, since 
its restoration to the Union.” (Per Peters, J.)--Ray v. Thomp- 
80%, AQIS 6 .6:5:6%0.0:6:0 Bias haletorUricte rie eralsle (outers Nialaees ercarei crore ine ar ieee 
14. Same.—Said act is also invalid, because it shows on its face that it 
was made with a view to force the circulation of the ‘‘bonds and 
treasury-notes of the so-called Confederate States of America” upon 
the people of this State, for the purpose of aiding the prosecution 
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of the war of the late rebellion against the government of the 
United States. (Per Perens, J.)—S. C.........ccccccccccccce os 
15. Quere?—Can the judgments of the courts of the rebel govern- 
ment of the State of Alabama be made valid, as judgments, by the 
legislature of the rightful State government, after its restoration to 
ine Union? (Per Prrens, J.)—BS. ©... nccccc ccs scence cvccce cose 
16. Ordinance No. 26 of convention of 1865; 3d section of, constitu- 
tionality of.—The 3d section of ordinance 26, adopted by the State 
convention of 1865, does not infringe the constitutional guaranty of 
the obligation of such contracts as are therein referred to.——Herbert 
eM rere ree 
17. Ordinance of secession ; effect of.—The ordinance of secession was 
anullity. It did not destroy the rightful State of Alabama, nor 
repeal its laws.— Hall et al. v. Hall et al.. ...... 020. coceee cece ones 
18. Insurrectionary government; laws of, how far entitled to recogni- 
tion in this court as laws.—The insurrectionary government, which 
was organized in the State after the act of secession, was illegal ; 
its general assembly was illegal; and its legislative acts were un- 
lawful enactments ; and they are not entitled to recognition in this 
court, as laws, unless it is shown that they have since been re- 
enacted, or adopted by the legislature of the present rightful gov- 
PIM INN coos Gckimkd esp ihe SEes Sekwcecaeser see eee's 
19. Office; quo warranto; impeachmenl.—A person claiming to hold 
the oftice of probate judge, if eligible to hold such office at the time 
of his election, and legally elected and duly inducted into office, 
can not be removed from office on writ of quo warranto.—Slate, ex 
i eth kevesk ak Kensie biuednsdad cr kebasedinciewssaes 
20. Same; remedy for impeachable offense.—But if such person has 
committed an impeachable offense, he must be impeached before 
the Senate. Andif there shall be ‘‘any willful neglect of duty, 
or other reasonable cause, which shall not bea sufficient ground 
of impeachment,” he must be removed by the Governor, ‘‘on the 
address of two-thirds of each house of the general assembly.”— 
Pe dake sdicedwneKiansen ss peniehed 6 ern aula 
21. Judge of circuit court of Sta te of diane. dectat ‘ tone the “a of 
secession; what forfeits and vacates office of —A judge of the circuit 
court of the State of Alabama, elected before the act of secession, 
who, after that act, enters the military service, and takes an office 
in the armies of the Confederate States, and receives the pay there- 
of, thereby vacates his office of judge, &c., as aforesaid, and as there 
could not be, therefore, there was no necessity that there should 
be, any judicial proceeding to try and determine the act of forfeiture 
and vacancy.—Chisholm, Compt’r, v. Coleman...........0..00000: 
22. Governments de facto; what were not.—The so-called Confederate 
government and the rebel government were, neither of them, in a 
legal proper sense, de-facto governments during the late rebellion. 
STA CSC aRLERKEAS es eN SUAS eRRER RNC idee rahi awene's 
23. Same ; government in Alabama during rebellion.—The Government 
in Alabama, during that period, did not, and did not claim to, ex- 
ercise the powers of the lawful, rightful government of the State, 
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under the constitution of the United States; nor was it, nor did it 
claim to be, the government of the State that was admitted into 
the Union under the laws and constitution of the United States, in 
the year 1819—did not claim or pretend to be that government—that 
government it destroyed. It claimed to be, and was, a new separ- 
ate and distinct government—a government forming, and being a 
constituent part and member of said Confederate government, in 
open and flagrant hostility to, and war against, the United States, 
and the said rightful government of said State.—S. C............. 204 
24. Same; what constitutes defined—A government de facto, whose 
acts bind the rightful government, is a government that gets the 
possession and control of the rightful government, and maintains 
itself there, by force and arms, against the will of the rightful gov- 
ernment, and claims to exercise the powers thereof.—S. C....-- ian 
25. Present legitimate, loyal government of Alabama; what not bound to 
pay.—The present legitimate, loyal government of Alabama is not 
bound, nor under any obligation, either moral or legal, to pay the 
salary of such judge, while he was serving the illegal rebel govern- 
ee eee eee ateieiavetsttiars 204 
26. Act of November 9, 1861; unconstitutionality of —The act of the 
9th of November, 186], entitle d ‘An act to authorize executors, 
administrators, guardians, and trustees, to make loans to the Con- 
federate States, and to purchase and receive in payment of debts 
due them, bonds and treasury-notes of the Confederate States, or 
of the State of Alabama, and coupons which are due on the bonds 
of the Confederate States, and of said State,” is in violation of both 
the constitution and of the public policy of the United States, and 
is therefore null and void. Its purpose was to give encouragement 
to the rebellion then existing, and aid and comfort to the public 
enemies of the United States.— Powell, Guardian, v. Boon § Booth, 





MOE FO scc ce ease ten sang 8eeneeserd pines sotaiaioraei ereishe eae ... 459 
See, also, Houston v. Deloach Re seas keene 5 Sissi - seas Setnioe Oe 


27. Fifth section of act approved December 17, 1868 ; uneniiteteniie 
of.—The fifth section of the act entitled “ An “ to declare void 
certain judgments, and to grant new trials in certain cases therein 
mentioned, and to repeal sections 2876 add 2877 of the Revised Code 
of Alabama,” approved December 17th, 1268, is uncoastitutional 
and void, because it violates the third article of the constitution. 

In its passage, the legislature exercised a judicial, not a legislative 
power.—Sanders et al. v. Cabaniss......... slo Suites aUleoe SAO RIE 173 

28. State; what bound by, as well as individuals—The State, as 
well as an individual, is bound by the maxim that ‘‘no one is 
permitted to take advantage of his own wrong.”—Brent v. State... 297 

29. Judicial power ; what is.—The power to render judgments and 
decrees, and to declare them void, or set them aside and grant new 
trials and rehearings, is a judicial power, and can not be exercised 
by the legislative department of the government.— Sanders et al. v. 

MOTD GNE aos oie ore 818 155( <:5 010 1a1n sleiaiaralooieleioiereroierese aiercseate's ssosvee DS 

30. ‘* Duty of tonnage ;” what tax is not within meaning of the 3d part 
of section 10, article 1, of the constitution of the United States.—The 
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| tax to be assessed and collected by the 12th part of section two of 
| the revenue law of this State, at the rate of one dollar per ton, of 
| the registered tonnage of such steam-boats, &c., is not a “ duty of 
tonnage,” within the meaning of said words, as used in the third 
part of section 10, article 1, of the constitution of the United States. 
Lott, Tax Collector, v. Mobile Trade Co... ......ccccccccccccccees 578 
31. Ordinance of convention, passed at Huntsville, on the 2d of August, 
1819; what not in conflict with.—Nor is that part of said revenue law 
in conflict with the ordinance of the convention of this State, 
passed at Huntsville, on the 2d day of August, in the year 1819, 
which declares * that all navigable waters within this State, shall | 
forever remain public highways, free to the citizens of this State, 
and of the United States, without any tax, duty, impost, or toll 
therefor, imposed by this State.”—JLott, Tax Collector, v. Mobile 








l PTs ON I eR ee a ee ee 578 
: See, also, Lott, Tax Collector, v. Cox, Olis & Cow. ... 0c. ccc ceeeeees 697 


32. Statute; to what courts will look, to ascertain legal existence of.—It is 
| well settled that the courts will, if necessary, look behind a statute, 
to the legislative records, to ascertain whether it has a legal exist- 
Bes ONES a eMICNANBOM. <66s%sasdesccyesaeseeist( _Sieaweiidions 721 
33. Bill; when becomes a law.—A bill only becomes a law, when it has 
gone through all the forms made necessary by the constitution to 
i Saws RUMOR AIA WRAEIEN — 15, 0) 5 6 oa wis as 0 inis'w a vielneicle s olsisioiaisles 721 
34. Act entitled ‘‘ An act lo declare judgments liens upon the property 
of defendants,” approved February 19, 1867, has no force as a legis- 
Ht lative enactment.—The act entitled ‘‘An act to declare judgments 
i liens upon the property of defendants,” approved February 19th, 
1867, has no force as a constitutional enactment. The bill which 
i passed the two houses of the general assembly, was not signed by 
the respective officers thereof, nor presented to, or approved by, 
the governor. The bill which was signed by the respective officers 
of the two houses, and approved by the governor, never passed 
through both houses of the general assembly. The bill, as passed 
by the two houses, and the bill approved by the governor, are 
widely variant in substance and in legal effect.—S. C............. 
35. Quere.—If, in making acopy of an engrossed bill for enrollment, 
a separate and distinct matter from the propositions of the original 
bill were inadvertently inserted, but which did not affect the origi- 
nal bill as it passed, and did not change the substance and vary the 


eae 


aenianenn 
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36. Seclion 2277 of Revised Code; not affected by failure of the act of 
19th of February, 1867, to become a law.—Section 2377 of the Re- 
vised Code, which took effect on the day on which the Code went 
into operation, and which re-enacted what the two houses of the 
general assembly had previously declared should be the law in re- 
gard to liens of judgments, is not affected by the failure of the act 
of the 19th of February, 1867, to become a law.—S. C............ 721 

37. Rebel legislature ; what acts of, are valid and subsisting laws of this 
State.—Such acts of the rebel legislature as are not in conflict with 
the constitution and laws of the United States, or the constitution 

















INDEX. 747 





CONSTITUTIONAL . LAW—Continvep. 


of this State, and not inconsistent with the changed and altered 
state of our institutions, (although passed by an unlawful legis- 
lature,) having been adopted into the Revised Code by the legis- 
lature of the present government, since its restoration, and de- 
clared to be in full force and effect, the courts are bound to con- 
form to the will of the legislative department of the government, 
and to recognize them as valid and subsisting laws of this State. 
SE, AU; Gs: TH oan sisis dn dcie vain dbnsed senbes soseaees 


See OFrricer. 


CORPORATIONS. 


1. City of Selma, charter of ; authority of city council under.—The city 
of Selma, in 1866, by its city council, had authority to prevent and 
remove all nuisances within said city, ‘‘ such as all decayed and di- 
lapidated houses and structures, calculated to produce disease of 
any kind, or unfit for use or habitation, and things producing nox- 
ious smells in frequented parts of the city, and things producing 
unhealthy exhalations, and prejudicial to the health of the city, and 
things calculated seriously to impair the comfort and convenience 
of the inhabitants of the city,” in the manner prescribed in the act 
of February 24th, 1860, entited ‘‘An act to amend the charter of 
city of Selma.”—Ferguson v. The City of Selma...... 00.0506. eee 

2. Judgment nisi against corporation ; when can one ‘ ssiatehanl —A 
judgment nisi in proceedings by garnishment against a rail road 
company, and a judgment final thereon against such company, 
can not be sustained unless they show in the record of such judg- 
ments, that the court had satisfactory evidence that the person upon 
whom such garnishment and notice of the judgment nisi were 
served, was the president of such railroad company at the time of 
such service, when there is no appearance on behalf of said com- 
pany.—Montgomery & Eufaula R. R. Co. v. Hartwell.....--..-.-- 

3. Garnishment, service of ; what, insufficient to authorize judgment nisi. 
The service of a garinishment against a railroad company. return- 
ed in these words : “ Served on the Montgomery & Eufaula Rail- 
road Company, the garnishee, by leaving a copy of the garnishment 
with Lewis Owen, president of said road,” is insufficient to author- 
ize a judgment nisi on failure to answer, against said company, at 
the time of said service, if there is no appearance for said com- 
pany ; and this proof must be made a part of the record of the 
judgment.—S,. C............. RSM eeiee iewulspaseieeners ‘ i cietae re 

4. Same ; what insufficient to sustain judgment final. The service of 
notice of such judgment nisi, in these words : ‘‘ Executed by leav- 
ing a copy of the within with Lewis Owen, president of the Mont- 
gomery & Eufaula Railroad Company, this 4th day of May, 1868,” 
is insufficient to sustain a judgment final on said judgment nisi, on 
failure to answer, without proof that Owen was such president, at 
ther date Of service: —S: OC. cc. cece. cece sews sys ses eoseesee ee 

5. Witness in own behalf against corporation.—It is not necessary that 
a plaintiff, when offered as a witness in his own behalf, should have 
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been a competent witness when the suit was commenced ; it is 
sufficient if he is competent when offered ; the old law, not permit- 
ting him to be a witness in a case against a corporation, is changed 
by the act of the 14th February, 1367.—Revised Code, § 2704,— 
Talladega Insurance Company v. Landers..... RR SER E eine ses O etic 


6. Charter of Talladega Insurance Company ; what it authorizes.—The 


charter of the Talladega Insurance Company authorizes the com- 
pany to receive money on deposit, and give a certificate of deposit 
for the same. To receive money on deposit, &c., is not such an act 
of banking, by this company, as is prohibited by the proviso of the 
5th section of the act incorporating the Tuskegee Insurance Com- 
pany, as the act declaring the powers conferred on said company.— 


Serer ree SESE G SRG USE See Re seen eb eero tees Siaiwtes 


7. Tuskegee Insurance Company ; its organization under its charter, not 


necessary to give force to the charter of the Talladega Insurance Com- 
pany.—The acceptance of the charter of the Tuskegee Insurance 
Company, by said company, and organizing under it, &e., was not 
necessary to give life and vigor to the act chartering the Talladega 
Insurance Company. What the Tuskegee Company did, or did not 
do, can not affect the charter of the Talladega Insurance Company, 
one way or the other.—S. C...... .cccccessccees wnineiees Betis ietenes 


8. Act of incorporation ; what may operate as authority for, although 


void as anact of incorporation.—The act of the 10th of October, 1863, 
entitled ‘‘ An act to establish a mutual aid association, and to raise 
funds for the common school system of Alabama,” if it is admitted 
that it creates a corporation, and is in violation of the Ist section 
of article XIII of the constitution, and is, therefore, void as an act of 
incorporation ; yet it may operate as a legislative authority, within 
the purview and meaning of § 3616 of the Revised Code, and may 
authorize the parties named in said act to do what the language of 
said act authorizes them to do—that is, to set up and carry ona 
lottery in this State.—Brent v. The State..... See Sele wanes alesis ias 


9. Acts incorporating and establishing Mobile Board of School Commis- 


sioners; what not repealed by.—Secticn 136 of the revenue law, en- 
titled ‘‘ An act to establish revenue laws for the State of Alabama,” 
approved December 31st, 1868, does not repeal the laws incorporat- 
ing and establishing the Mobile board of commissioners of the 
public schools in the county of Mobile.-—Horton, Judge, &c., v. 
Mobile School Commissioners. ......20- .s.ccccccecccces Sasa woes ts 


10. Acts establishing board of commissioners ; funds collected under au- 


thority of, to whom payable.—Funds collected under authority of the 
acts establishing said board of commissioners, in the possession of 
the judge of probate of Mobile county, are properly payable to said 
commissioners upon demand, for the use of said public free 
schools.—S, C.............. S532 a0 Ono Soe 


11. ‘* Municipal purposes ;” words as used in§ 136 of revenue law con- 


strued.—The words “ municipal purposes,” in said section of said 
act, are not words of any definite, technical import, and they may 
be construed as to apply toa corporation established to carry on the 
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buiness of a public free school, and to raise funds for its support.— 
By Giasnds savees ideNS s heebnan Saeeerbewens« 

12. § 2450 of Revised Code; is a corporation defendant entitled to 
benefits of ?—Is a corporation defendant entitled to the benefits 
of § 2450 of the Revised Code? Can a corporation, being a mere 
artificial person, without conscience, make the affidavit required 
by said section? Quere.—Johnson v. Maxey, use, §c...... Raters 


CONTRACT. 


1. Contract ; what is evidence of a sale and not of agreement to sell. 
A contract in these words : ‘* Know all men by these presents, that 
Ihave this day sold to Edward B. Young, ten bales of cotton, mid- 
dling quality, to weigh six hundred pounds each ; and I further 
acknowledge that I have this day received dollars as a part 
payment for said ten bales of cotton ; and it is understood that 
I am to keep the cotton, and to deliver the cotton when called for 
by said Young, and the balance then to be settled between us,” is 
evidence of an actual bargain and sale of said cotton, and not a 
mere agreement to sell, if the cotton is in existence at the time of 





such sale-—McCrae v. Young..-.--. Spin Sinscveca eer sies/oe esse siesaterietcioe:s 
2. Contract to pay specified sum of money in gold ; measure of damages 
Jor breach of.—The damages for non-performance of a contract to 
pay a specified sum of money in gold or its equivalent, must be as- 
sessed atthe sum agreed to be due, with interest, iu gold aud 
silver coin, and judgment rendered for that amount and costs,— 
CRISROUNY CF Gls. ATFIRGUONIEUED.. «655 5.005 5:5:000.515 0s 0a 0% Ke esenicse 
3. Contract for sale of property in Confederate currency ; measure of 
damages for breach of.—In estimating what a plaintiff is justly and 
equitably entitled to receive, on a contract for the sale of property 
which might have been discharged by the payment in Confederate 
treasury-notes, the true criterion is the value of the property sold, 
in lawful money, at the date of the sale.—Herbert & Gessier v. Eas- 


WOW oscc tcemces sce Braid tera see Sioa ee wei: Sa Sip SRE al Smal wae wanes mers 


See, also, Fath v. Bliss....-. S Silci cise elelne a arora eineosionin eeet oat aieiases 
4. Award; in what sense a contract.—An award for the payment of 
money, like a judgment, is, ina very limited and restricted sense, a 
contract ; but neither contains a promise to pay.—Johnson v. Max- 


5. 2450 of Revised Code.—Are not contracts within the meaning of 
this section, contracts for the payment of money, made by the par- 
ties themselves, or those whom they represent. Quere.—S. C..... 

6. ‘‘ Aet to regulate judicial proceedings ;” 19th section of ; impairs the 
obligation of contracts.—The 19th section of an ‘act to regulate ju- 
dicial proceedings,” approved December 10th, 1861, is unconstitu- 
tional and void; it violates the constitutional prohibition against 
laws impairing the obligation of contracts, and delaying justice.— 
Ashurst v. Phillps, Executriv........ isa ae nets asses Sessa eeeses 

7. Act of December 17th, 1868, ‘‘ entitled an act to declare void certain 
judgments, and to grant new trials, Jc. ; impairs the obligation of con- 


98 


521 


628 
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1 
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CONTRACT—Continvep. 
tracts.—Said act is void, because it violates the 24th section of the 
bill of rights, that declares, ‘‘that no ex post facto law, or any law 
impairing the obligation of contracts, shall be made ; and also, 
that part of the 10th section of the first article of the constitution 
of the United States, that declares, no State shall pass any ex post 
Sacto law, or law imparing the obligation of contracts.— Weaver et 
ew EMR he apa s cee sicess se esc Gees ae swasiciseecesee'scinns 

8. Ordinance No. 26 of Convention of 1865; does not impair the obli- 
gation of contracts —3d section of ordinance 26, adopted by the 
State convention of 1865, does not infringe the constitutional guar- 
anty of the obligation of such contracts as are therein referred to. 
BICSOOIE AGOUBION D; TOOBIOW Sco sc cc case Seon cee endcikscsedesewsses 


COSTS. 


1. Costs; what will not excuse non-resident plaintiff from giving security 
for.—A non-resident plaintiff is not excused from giving security 
for costs under § 2802 of the Revised Code, when he commences 
suit in this State, by summons and complaint ; although he brings 
such suit as an administrator appointed in this State.—Daris et al. 
v. You, Adm’r......... oMeeces we Spee renie ais 

2. Overruling a siéten to Bunies suit for nantes annie: for costs; 

not such a final judgment as will authorize an appeal.—The judgment 

of a court overruling a motion to dismiss a suit so commenced by 

such administrator, without giving security tor costs, is not such a 

final judgment as will authorize an appeal to this court.—S. C.... 

When transcript will be permitted to be withdrawn without costs.— 

Where an agreement was made between the attorneys of the parties 

to a suit, “to submit” the matter in controversy to the supreme 

court at the next ensuing term, (such agreement not giving the 
court jurisdiction of the cause,) the party filing the transcript will 
be permitted to withdraw it without costs.—Caldwell v. Baldwin et 

EE ee ree pees eee es Oe ee 

4. Security for costs ; pequdremint ¢ what wothos mnie te given non- 
resident plaintiff.—In cases where the probate court may require 
security for costs, of non-resident plaintiffs, thirty days’ notice 
should be given, as required by § 3338, Revised Code.—Jaird, 
te NE os eo Goa b es ck ok Senha eae Sas et twa vebudawecee 


~ 


COURT—SUPREME. 


1, Supreme court; jurisdiction of, agreement “ to submit” cause does 
not give-—An agreement between the attorneys of the parties to a 
suit, ‘‘to submit” the matter in controversy to the supreme court, 
at its next ensuing term, is not sufficient, under the present law of 
this State, to give the court jurisdiction of such cause.— Caldwell, J. 
_ pe fe OO ee rr 

2. Filing record in supreme court ; effect of. —The mere filing of the re- 
cord in the supreme court, without taking an appeal, and having 
the same certified as a part of the record, does not have the effect 
to remove the case into the supreme court.—S. C.......-.-..----- 


. 000 
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COURT—SUPREME—Continvep. 

3. Supreme court; original jurisdiction of, when only will be exercised. 
The jurisdiction of the supreme court to issue writs of ‘‘injunc- 
tion, mandamus, &c., is revisory, and can only be exercised, when 
it is necessary to give it a general superintendence and control of 
inferior jurisdictions.” — Ex parte Henderson............0.4+4+ aieiels 

4. Same.—This necessity can not be said to exist, if there be any 
other court or judge in the State, who has the power to issue such 


write. —8. C.....60<scaee Sie ldistaswiend wiarereieleicia sieini Besieneg Serene einer 
5. Same; circuit courts and judges, power of.—The circuit courts 3 in 
term time, and the judges thereof, in vacation, have power to issue 


such writs.—S. C..........- steaeieemwnc aatial aemiseiets eteretets 
6. Same; practice to be pursued, when writ refused by circuit court or 
judge.—If refused by said courts, or the judges thereof, then their 
decisions may be reviewed in the supreme court, by pursuing the 
practice indicated in Ex parle Croom & May, (19 Ala. 561.)—S. C... 
7. Court, jurisdiction and legal competency of ; what acts are an admis- 
sion of, and estop from denying.—A party who brings his suit in a 
court, and prays the judgment of the court on the case made by 
him, or takes an appeal from the judgment of an inferior to a supe- 
rior court, and assigns errors and prays the reversal of the judg- 
ment of said inferior court, thereby admits the legal competency 
and jurisdiction of the court, and will not afterwards be permitted 
to deny either, asa ground to set aside the judgment or to expunge 
the entry thereof from the records of the court.— Powell, Guardian, 
v. Boon § Booth, Adm’r......- Biel Stayavel averse Seseettars eyoisisiele ousiacchsteresece 


See Error AND APPEALS, 


COURT—CIRCUIT OR CITY. 


1. Circuit or city court; what order, has no authority to make, on sher- 
iff's motion for instructions how to apply money made on executions.— 
The city or circuit court, on the mere motion of the sheriff, to di- 
rect him how to dispose of the proceeds of property sold by him 
under execution, is not authorized to order its application first to 
the discharge of the liens of laborers, who are not parties to the 
suit, nor judgment creditors, and next to the satisfaction of the 
judgment.—Leonard v. Johnson et al....... aRyalewsatatnnce a sais 

2. Circuit court or judges, what writs can issue.—The circuit courts in 
term time, or the judges thereof, in vacation, have power to issue 


writs of injunction, mandamus, &c.—Ex parte Henderson......... 


COURT—PROBATE. 


1. Probate court; decree of, to sell lands, when cannot be collaterally 
assailed.—The orders, or decrees, of the probate court, respecting 
the sale of the real estate of 9 decedent, cannot be collaterally 
assailed when its jurisdiction is shown to have attached.—Rivers v. 


ee 


Thompson. .......2055- sisislaralsisilaeiais aisraie winvieteie ee 
2. Same ; jurisdiction of probate court. —After a foreign will is ad- 


mitted to probate in this State, in a county in which the testator 
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COURT—PROBATE—Conrtinvep. 
has property, the judge of probate of such county may appoint an 
administrator of the estate, in this State, as in cases of intestacy, 
if no executor is named in the will.— Ward, Adm’r, v. Oates....... 57 
3. Same.—If none of those persons entitled to administration on such 
estate apply to be appointed administrator thereof, within forty 
days after the death of the testator is made known, the judge of 
probate of the county in which the will is probated, in this State, 
may appoint any fit person to administer the estate.—S. C........ ol 
4. Same; what not conclusive upon judge of probate—When there is a 
contest upon an application to the probate court, for permission to 
build a dam for the purpose of erecting a mill to grind for toll, if 
the jury of inquest find the health of the neighborhood will prob- 
ably be endangered, such finding is not conclusive upon the judge 
of probate ; he must hear all that can be said by both parties, and 
grant, or refuse, the application, as the right of the case may ap- 
SPEDE j—— TUMBLED Ds AECET IDI: 0:0:0.0:.5'9:6:0 o'si0 50s 5 0a 9b ele web ors or0'6 be a0" 
5. Same ; what record of final settlement of administrator should show. 
The final settlement of an administrator, made without the appoint- 
ment of a guardian ad litem, for the minor heirs and distributees, 
and his acceptance, apparent on the records, is void.—Searccy v. 


ao 





vl 


PPE ERS TREES ois Soe xo SS eS aS Wie wok Oe eee cs 608 


6. Posting ; notice by.— Where notice is given by posting only, the 


reason why that mode is resorted to should be stated.—S. C....... 608 


COURT—COMMISSIONERS. 


1. Commissioners court; what has not jurisdiction of.—The commis- 
sioners court has no gaging to declare the office of tax collec- 


or 


tor vacant.—Slate, ex rel., v. Ely, Judge, §C...2.. .ccees coceeese 
2. Same; what record of court of limited jurisdietion should show tthe 


~~ 


record of a court of limited jurisdiction should contain every fact 


C 





essential to confer its jurisdiction. —S, C......... 00... ccc eeecees 568 


3. Order of commissioners court; what not indispensable to.—An act of 
the commissioners court is not indispensable to the establishment 
of a public road, It may be dedicated to the public use by the 
owners of the soil.—Sultzner v. The State.........cccccceeeeeeees 


CRIMINAL LAW. 
I. ASSAULT. 


1, Assault with intent to murder ; indictment for, what State, for pur- 
pose of showing malice, may prove on trial of.—On the trial of a party, 
for an assault with the intent to murder, the State, for the purpose 
of showing malice, may prove the fact of a previous difficulty be- 
tween the accused and the party charged to have been assaulted ; 
but the circumstances of said previous difficulty should not be 
proved by the State.— Tarver v. the Statée.........222 00.000 ceeeee : 

2. Assault with pistol ; what necessary to constitute. —To constitute an 
assault with a pistol, it is necessary that the pistol should be pre- 
sented at the person charged to have been assaulted, within the 





a 





} 
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CRIMINAL LAW—ContInvEp. 


distance to which the pistol may do execution.—. C............. 354 


3. Same; proper charge of jury in such case, what is.—In such a case, 
a charge, that ‘‘if the jury believe, from the evidence, that the ac- 
cused did not present his pistol at the party charged to have been 
assaulted, they must find him not guilty,” is a proper charge, and 
if refused when asked, it will be an error, for which the’ judgment 
Wie OUT HE, Choon csi vccicnceaeccsanciaess eisisinfemeisininiee 


II. Burewary. 


. Curtilage; what will be held to be within.—On an indictment for 
burglary, a smoke-house, the front part and door of which, is in the 
yard of the dwelling-house, although the rear is not, being cut off 
by the fence of the yard, running up to the ends of the house, will 
be held to be within the curtilage.— Fisher v. State ..........0000 

2. Same; breaking into in rear, with felonious intent.—The breaking 

and entering of such a building, although it be in rear of it, will, 
if the intent be felonious, be sufficient to make out the offense, if 
the breach enables the prisoner to take out meat with his hands. 
TR Ss NAR ONG Reed nkyn BeSROs ye RES wanda leaden rere 
3. Intent ; character of, what it will not be changed by.—The character 
of the intent will not be changed by the fact, that the prisoner went 
into the smoke-house, on the business of the mistress of the house, 
before the time the offense is charged to have been committed, and 
while there dropped the meat, afterwards taken, down between the 
ceiling and weather-boarding of the house, so that it could be taken 
out, by prizing up one of the weather-boards ; nor will it change 
the character of the breaking and entering, so as to make the of- 
fense a mere larceny, instead of burglary.—S. C........---..----- 


— 


TIT, Matice—Matictous MIscuHier. 


1. Malicious mischief ; evidence of malice to son of owner, inadmissible. 
On the trial of an indictment for malicious mischief, evidence of 
malice to the son of the owner of the animals should not be re- 
ceived, and if received, should he excluded on motion of the ac- 
CUSEA)—NOrineOt Oe SIBLE: coscicacicweceiscccwalsaessssecass'eseusess 

2. Same; malice to owner, the gravamen of.—Malice is the gravamen 
of this offense, and it must be malice to the owner. If the injury 
be inflicted, without any malice to the owner, it is a mere trespass, 
and not malicious mischiel.—S.: C....5< cccecsicnswnscccccecteses 

3. Malice ; from what may be inferred. —Ona charge for malicious in- 
jury to animals, malice may be inferred, if the injury be inflicted 
with an instrument, the use of which ordinarily and commonly 
causes death.— Hill v. The State.....-...---- swowes gnowneias Sccnas 


See Assavtt, 1. 


IV. Murver. 
1. Murder ; definition of.—On the trial of an indictment for murder, a 
charge of the court, that ‘‘murder is the unlawful killing of one 
person by another, with malice either express or implied,” is erro- 
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CRIMINAL LAW—Contmvuen. 


neous. The killing should be charged as having been done “ un- 
lawfully and with malice aforethought.”—Perry v. Stale........... 
2. Declaration of slain party ; when permitted to go to jury.—As a gen- 
eral rule, on an indictment for murder, a declaration made by the 
slain party, which has never come to the knowledge of the accused, 
should not be permitted to go to the jury, at the instance of the 
IN DME sinks csv ns Senwuvensbardnee se ccseneses ° 


21 


CONTEST ON PROPOUNDING CLAIM; UNDER § 2450, REVISED 


CODE. 


1. § 2450 of Revised Code ; is a corporation defendant entitled to benefits 
of ?—Is a corporation defendant entitled to the benefits of § 2450 
of the Revised Code? Cana corporation, being a mere artifical 
person, without conscience, make the affidavit a said 
section? Quere.—Johnson v. Maxey, use, &c....-..... aiahe 

2. Same ; award, is it such a contract for the payment of hia as is 
within the meaning of ?—Is an award such a contract for the pay- 
ment of money, as is within the meaning of said section? Are not 
contracts within the meaning of said section, contracts made by 
the ‘ie themselves, or those whom they ‘mel Quere.— 
8. C.. ee rere eT here ee eee . or 

3. bumieh; ; in + abit sense contrast, —An aw atl ter the pay veecnt of 
money, like a judgment, is in a very limited and restricted sense, 
a contract, but neither contains a promise to pay.—S. C...... ... 

4, § 2450 ef Revised Code; claimants under, with what certainty claim 
must be propounded.—A claimant who is brought into court, under 
said section of the Code, must propound his claim to the court in 
writing, with such certainty and fullness that the plaintiff may 
know in what said claim consists, and be enabled to plead to, or 
answer the same, as he may be advised.—S. C..-..... ..--e.. 

5. Same; claimant under, what can not do.—Such claimant can not 
demur, or plead to the plaintiff complaint. He can only litigate 
the question, whether he or the plaintiff hath the better right to 
claim the money depositedin court. The sufficiency of plaintiff's 
declaration, and his right to recover, are admitted by the defendant, 
when he makes the affidavit required by said section, and deposits 
the money in court.—S. C............0. peop ee ee sere Semie pales seis 

6. Same; when claimant fails to propound his claim, what plaintiff en- 
titled to.—When the person named as claimant, in defendant's 
affidavit, comes into court, and is made a party defendant, if he 
fails to propound his claim, the plaintiff will be entitled to take the 
money out of court, under an order of court, which order, in such 
case, it is the duty of the court to make.—S. C.. eos, oe 


7. Same; claimant under, when no errors or veipillarities in the ws 
mission or rejection of evidence, will benefit.—If such claimant pleads 
to the plaintiff's complainant, and a trial is had under such immate- 
rial plea or issue, no errors in the admission of evidence, or reject- 
ing the same, or in the charges of the court, in such irregular trial, 
will reverse the case, on the appeal of said claimant.—S. C......- 


521 
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CONTEST——Conr1nuep. 


8. Same ; claimant under, when verdict against plaintiff, will not en- 
title to the money.—If on such irregular trial, on an immaterial issue, 
the verdict should be against the plaintiff, the claimant will not be 
entitled to the money so deposited, but the plaintiff will be entitled 
to a judgment non obstante verdicto.—S. C.... ccccccccccecccceeee 521 
9. Same ; defendant, to be entitled to benefits of, of what nature case must 
be.—To entitle a defendant to the benefits of said section, the case 
must be such as to authorize him to file a bill of interpleader, 
against the plaintiff, and said claimant, in a court of equity.—S. C. 521 


CONVERSION. 


See, Executors AND ADMINISTRATORS, 


DAMS—MILL DAMS. 


1. Application to probate judge under provisions of chapter IIT, page 
503 of Revised Code ; return of sheriff, when will be sufficient —In a 
proceeding in the probate court, under chapter ITI, page 503 of the 
Revised Code, to obtain permission to build a dam, for the purpose 
of erecting a grist mill, to grind for toll, if the return of the sheriff 
shows that the jury of inquest were sworn and charged by him, as 
required by section 2490 of Revised Code, that will be sufficient, 
although the inquest itself merely states that the jury were duly 
sworn and charged by the sheriff, without saying more.—Rushton v. 
Fe Eee eT Tere TTT Ter Tree rr 555 

2. Same ; on contest of, judge of probate, duty of ; finding of jury of 
tnquest, not conclusive upon.—When there is a contest in such case, 
if the jury of inquest find the health of the neighborhood will pro- 
bably be endangered, such finding is not conclusive upon the judge 
of probate ; he must hear all that can be said by both parties, and 
grant, or refuse, the application, as the right of the case may ap- 


Same ; inquest, when it may be presumed that a material word in, 
was omitted by mistake, or in some way left out, inmaking up the trans- 
cript.—If the inquest, where it speaks of the health of the neigh- 
borhood, says : ‘‘ The health of the neighborhood will probably be 
endangered,” yet, if in reading the whole inquest in connection, it 
seems doubtful whether the jury intend to find ‘‘the health of 
the neighborhood would not probably be endangered,” it may be 
presumed that the word not was omitted in writing out the inquest, 
or was in some way left out in making up the transcript.—S. C.... 555 
Same ; billof exceptions, when necessary.—If the appellant desires 
to review the decree of the probate court, on its merits, if the evi- 
dence is not set out in the decree, he should except to the decree, 
and set out the evidence in a bill of exceptions, otherwise the ap- 
pellate court will presume the evidence was sufficient to warrant 


the deeres: ——B. C.o.osiccccciweccs ceceees's Be ree oe ery ert .. 555 


od 
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DAMAGES. 





1. Damages ; up to what time may be recovered on attechment bond.—In 
an action upon an attachment bond, damages to the time of trial 
may be recovered, and it is immaterial whether the defendant has 
paid them or not.— Metcalf v. Young. ..........cccceccccccccees 643 
2. Action for damages ; what not defense against.—Reasonable and 
probable cause to believe that the grounds upon which the attach- 
ment was sued out were true, is not a defense to an action for dam- 
ages on the bond, but may be proven in mitigation of vindictive 
EE ents teteeekcne  . eebiedsadecusiwWaenetees 643 
3. Contract to pay specified sum of money ingold ; measure of damages 
for breach of.—The damages for non-performance of a contract to 
pay a specified sum of money in gold or its equivalent, must be as- 
sessed atthe sum agreed to be due, with interest, iu gold aud 
silver coin, and judgment rendered for that amount and costs,— 
Coenen er ae. ©. Arpinglen OG... oon. occ cccncecc ccc seessece 610 ’ 
4. Contract for sale of property in Confederate currency ; measure of 
damages for breach of.—In estimating what a plaintiff is justly and 
equitably entitled to receive, on a contract for the sale of property 





which might have been discharged by the payment in Confederate ; 
treasury-notes, the true criterion is the value of the property sold, 
in lawful money, at the date of the sale.—Herbert & Gessler v. Eas- ¢ 


Re ee vf 


ONS ie ear aSen ee Ans odeees se Sereeecs oe sheccen 


DEED. 


1. Married woman's separate estate by contract ; what will not create, 
in opposition to her separate estate by statute-—A conveyance, ‘‘to 
the sole and separate use and behoof” simply, of a married woman, 
made since the Code, does not create in her a separate estate by 
contract, in opposition to her separate estate by statute, especially 
when a large proportion of the purchase-money paid was her statu- 


tory estate.—Molton et al. v. Martin... ..c.csccccccccescccssseess 651 











DECLARATIONS. 
See, EvIDENCE AND ESTOPPEL. 
DEVISE. 


1. Executory devise; what creates.—Under the law of this State, the 
devise of an ‘‘ estate,” consisting of both real and personal prop- 
erty, by the same words of a will, to one for life, and, after the 
termination of the life estate, to T.and his lawful male issue, and 
in case T. should die, leaving no male issue, or having such male 
issue, the same shall become extinct, before he or they shall arrive 
at the age of twenty-one years, likewise leaving no male issue, then, 
in that case, to David, and his lawful male issue, creates an executory 
devise of the ‘‘estate” thus given to D. And if D. dies intestate 
in this State, the property thus devised descends to his heirs and 
distributees, under the laws of the State, existing at his death.— ° 
Edwards and Wife, Exr's, v. Bibb et al......cccccccccsscccccccecs 666 
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DEVASTAVIT. 
See, ExEcuTORS AND ADMINISTRATORS. 


DISCONTINUANCE. 


1. Discontinuance of action ; what operates as.—The dismissal of a 
suit, founded on a bond, as to one of three makers of such bond, 
after service of process on all, and before any defense personal to 
that one is pleaded, or some other sufficient cause shown, is a dis- 
continuance of the whole action, when the suit is commenced by 
summons and complaint.—Vennell et al. v. Masterson, Adm’r...... 268 

2. Same.—Discontinuance as to one of two defendants, in an action of 
assumpsit, without showing some cause therefor, is a discontin- 
uance of the whole action.— Whitaker v. Van Horn...........+--- 255 

3. What not amendable under section 2811, unless waived.—An unau- 
thorized discontinuance is not such an error or defect as can be 
amended under section 2811, Revised Code, unless it has been 
waived by the party who may take advantage of it.— Whitaker v. 
WOT ELON tia: s Sisccciesscesnieigs woe sawn eewewsieeeomienles ecaaasetece's 25 


DOWER. 


1. Quarantine ; widow, when not entitled to.—The widow is notlentitled 
to possession of the plantation of husband, until dower is assigned 
her, notwithstanding it is the only real estate owned by him, if he 
did not reside on it.—Clay and Wife v. Sanders et al..........-.. 287 


EJECTMENT. 


1. Description of land; what sufficiently certain to authorize recovery, 
in action of ejectment.—Land described in a deed as ‘‘a certain part 
of the 8S. E. of the 8S. E., section 29, range 6, township 8, contain- 
ing two acres, more or less, including the meeting-house and camp- 
ground, with privilege of water during worship,” may be recovered 
by action of ejectment.—Rayburn v. Elrod et al., Trustees. ........ 700 


ELECTION. 


1. What wife may make in relation to property purchased with monies of 
her separate statutory estate. —A father, wishing to divide his lands 
among his children, makes a deed of lands to the husband of his 
married daughter, and credits the husband for a part of the pur- 
chase-money recited in such deed, and takes his note for the bal- 
ance, and the sum thus credited is charged to the daughter as an 
advancement of lands on the final settlement ot her father’s estate, 
who died in 1858, The husband and wife sell the lands thus ob- 
tained, and with the money so obtained buy other lands, and take 
the title in husband’s name. In equity, such purchase will be held 
to be a reinvestment of the wife’s separate estate, particularly when 
the husband declares such to have been the purpose of the trans- 
action, and the wife may elect to take the land in lieu of her money, 
if she has paid the whole purchase-money, or she may have the 
lands sold and have her money thus invested paid back to her on 
the death of her husband.—Marsh v. Marsh, Adm’r, et al......... 677 
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EMANCIPATION. 


1, Emancipation of slaves; 10 what date referred.—The emancipation 


of slaves in this State is a fact which will be judicially noticed by 
the courts, and it must be referred to some particular date. It was 
effected by the nation, and not by the State. The only national act 
that decreed it, was the proclamation of the president, of the 1st of 
January, 1863. The struggle afterwards was merely an effort to 
prevent the proclamation from being carried into effect, and the 
total failure of the struggle, refers emancipation back to that date. 
Morgan, Adm’r, v. Nelaon, AdM’r.......ccccccccccvccecccccccccs 


2. Same; administrator, when chargeable with hire after that date, not- 


withstanding.—But notwithstanding the event of emancipation is 
fixed by the act of the nation, at the 1st day of January, 1863, yet, 
if an administrator used the slaves of his intestate for his own pro- 
fit, after that date, he should be charged with such profits, up to 
the date of the discharge of slaves from his control, by the results 
ee EE Oecd cannes itbnes sobund babe Rede ones kee bows 


ESTATES OF DECEDENTS. 


1, Estates authorized to be kept together under § 2263 of Revised Code ; 


when creditor of, may proceed against, in equity, in first instance.— 
One who, at the request of the administratrix of an estate, author- 
ized to be kept together under § 2263 of the Revised Code, advan- 
ces money, goods, or other necessaries, to the distributees, or for 
repairs of the property, which would be allowed the administratrix 
on a settlement of her accounts, may proceed directly, in equity, 
against the estate, and the shares of the distributees respectively, 
when the administratrix has died, leaving no separate estate.— 
Cannon v. Copeland, Adm’r, et al., (C]...... .c..00ccsccecccvecccs 


. Surviving partner, right of, to account with estate of deceased part- 


ner; when barred by statute of limitations, or of non-claim.—The 
right of a surviving partner to an account in chancery, with estate 
of a deceased partner, is not barred by the statute of non-claim, or 
of limitations, if one of the items of his account of the settlement 
of the partnership is within the period of limitations.—Cannon v. 
SMILE MUON Os MUGS. isla av wis ialoin g's slate 6 Gib OSS .axs ie oso 5 8 x'Vi Deis 010 

Widow ; what entitled to, out of estate of deceased husband, what 
becomes her absolute property.—The widow is entitled to one work 
horse out of the estate of her deceased husband, and after she has 
made the selection of such horse, she becomes the absolute owner 
ot it, as much so as she is of her wearing apparel, and she may sell 
it, or otherwise dispose of it, as she pleases.— Brooks v. Martin.... 


4. Same; when selection by widow must be made.—There is no time ap- 


pointed by law, at which the widow is bound to make such selec- 
tion of such work horse. So itis made within a reasonable time 
after the death of the husband, it may be made before, or after, ad- 
ministration is granted. When once made, the widow is bound by 


5, Same ; when greater indulgence should be shown widow.—If there is 


no will, the widow, in making such selection, is entitled to the 
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greater indulgence. She may select any horse belonging to her 
husband’s estate, which she may be able to subject to use, in the 
business or convenience of herself or family, which can be reason- 
ably classed among work horses,—S. C....--....-2..02-- yeas SOOO 
6. Claims at law in contra-distinction to equitable claims, aii de- 
cedent’s estate ; what subject to.—All claims at law, in contra-distinc- 
tion to equitable claims, against a decedent’s estate, except pre- 
ferred claims, stand upon the same footing, and are all subject to 
be barred by failure to present them to the representative, as re- 
quired by law, or by the statute of non-claim, upon the insolvency 
of such estate.—Ray v. Thompson, AdM'r....6. 6.0.0 c cee eeeeeees 434 
8. Same.—The effect of a decree of insolvency, in such a case, is to 
transfer to the courtof probate the exclusive jurisdiction of all 
claims against such estate, and upon final settlement of such in- 
solvent estate, the court has full power to adjust them, when they 
are morely demands at lew. 8. C. ooo... oc ccs ccdendnccwstsonces 434 
9. Same ; bill in chancery after insolvency, to enforce lien of judgment 
at law, devoid of equity.—A bill in chancery, filed to enforce the 
lien of a judgment at law merely, after the death of the defendant 
therein and the insolvency of his estate, is devoid of equity.—S. C. 434 
10. Warehouse belonging to estate of decedent ; duty of administrator 
in relation to.—Without an order of the proper court, an adminis- 
trator has no authority to engage in the business of a warehouse- 
keeper. If there is a warehouse belonging to the estate, which is 
not included in the widow’s dower, or in the lands exempted in 
favor of the “widow and children” of the deceased, it should 
be rented out by the administrator, and the rents brought into the 
estate as assets, for payment of debts and distribution.—Grifjin, 
MECN Or RUIN 85 Sain (a:e'a\a's 14.0.6, 0551ecn icine aveiieiwisis erase of siaveralamiaieiee tals 542 


ESTOPPEL. 


1. Estoppel; what will work.—If Q. is about to sell his horse to G., 
and while the negotiation is pending, he goes to L. and informs 
him about the trade, and asks his advice, and L. tells him that G. 
is cultivating a crop of corn and cotton on his lands, and that 
he is entitled to one-half of such crop, and if he trades it is all 
right, and advises Q. to retain a lien on the horse, and then Q. 
goes back to G. and sells his horse to him on credit, and takes his 
note for the price of such horse, and a mortgage on the horse and 
on G.’s crop, to secure the payment of the note, and the mortgage 
is properly recorded, L., if he does not at the time he is consulted 
as aforesaid, disclose to Q. his claim upon the crop of G., will not 
be permitted afterwards to come in with his claim on said crop 
and defeat the claim of Q. under his mortgage ; he is estopped.— 
FEEIIAE GE QUE Os OMNI fo. 6.07 000-00 sie. vice Swe wis eine S eee eee be 561 

2. What estops the maker of a promissory note from making defense 
against it.—If the maker of a promissory note tells one seeking to 
trade for it, and desirous to know if he has any defense against it, 
that it is ‘‘all right,” he will not be permitted afterwards to dispute 
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ESTOPPEL—Continvep. 
this admission, when sued on the note by the person to whom such 
admission was made. This is such an admission as estops the 
maker from denying that the note is ‘all right,” if the facts 
upon which the subsequent defense is rested, existed at the time of 
making such admission.— Brooks v. Martin.........-20+..-0eee- 360 

3. Same.—Such admission is good against the maker of the note, if 
it be negotiable, not due, and unprotested, whether it be false or 
true, or fraudulent or innocent, if it be so made as to have a ten- 
dency to mislead, or deceive, and does have this effect.—S§, C..... 360 

4. Same ; when vendor is estopped from asserting his lien.—A vendor of 
land should not be deprived of his lien for the purchase-money, 
unless declarations made by him, were calculated to, and did, mis- 
lead the subsequent purchaser.— Newsome et al. v. Collins......... 656 





ERROR AND APPEAL. 
I, APPEAL ; WHEN LIES. 


1. Appeal ; how taken.—An appeal can only be taken in the manner 
prescribed by law. The clerk, register, or judge of probate ‘‘ must 
certify the fact that such an appeal was taken, and the time when,” 
as a part of the record.—J. §- M. Caldwell v. Baldwin et al........ 617 

2. Appeal; to what term taken.—An appeal should be taken to the 
next ensuing term after it is granted ; otherwise it will be dismissed. 
Ty OU IP ai aas nuke dee keuls awedowses sewudues sss 642 

3. Appeal ; what not such final judgment as will authorize. —Overruling 
a motion, made by the plaintiff, to permit the sheriff to amend his 
return on levying an attachment, or granting a motion by the de- 
fendant to set aside and vacate the levy of the sheriff, in such a 
case, is not either of them such a final judgment as will support an 
appeal to this court.— Woodruff v. Rose........cceeeeeneecececees 382 

4. Same.—The judgment of a court overruling a motion to dismiss a 
suit so commenced by non-resident administrator, without giving 
security tor costs, is not such a final judgment as will authorize an 
appeal to this court.— Davis et al. v. You, Adm’r.......-----eeeeee GIL 

5. Same.—An order of the circuit court, setting aside a judgment and 
granting a new trial, under the act of December, 186x, entitled 
** An act to declare void certain judgments, and to grant new trials 
in certain cases therein mentioned, and to repeal §§ 2876 and 2867 
of the Revised Code of Alabama,” is not such a final judgment as 
will authorize an appeal to this court.— Broyles v. Maddor........ 357 

6. Appeal in criminal case ; when can not be talceen.—An appeal can not 
be taken to this court ina criminal case, until there has been a final 
trialon the indictment ; there can be no appeal, on the ruling of 
the court, onan application for a change of venue, and if so taken, 

will be dismissed on motion of the State.—Bryanv. The State..... 321 
7. Appellee ; when entitled to have his judgment afirmed.—The defendant 

in error is entitled to have his judgment affirmed, on production of 

his citation or certificate in error, any time before the record is filed 

and error assigned, after the first three days of the term to which 

the appeal is taken.— Cowles § Powellv. Frear..........-----+..+ 642 
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1. 


II. APPEAL ; WHEN DISMISSED. 


Appeal; for failure to state what, in clerk's certificate, will be dis- 
missed.—On an appeal, if the clerk, in his certificate to the trans- 
cript, fails to state ‘‘ that an appeal was taken and the time when,” 
the case will, on motion of appellee, be dismissed.—Portis et al. 
i: SOR GREE. 6 << tin ica sss dacsiwenssertismmensesenens OF 


2. Appeal; when dieentened. —If an appeal is taken on a judgment, 


3. 


_ 
. 


—s 
. 


4. 


after it has been set aside and a new trial granted, it will be dis- 
missed on motion of the appellee.—Moore v. Lawson.......----.. 513 
Same ; what necessary before taking, when new trialis granted at ap- 

pellant’s instance.—If the new trial in such a case is granted at the 

instance of the appellant, he should, before taking his appeal, ap- 

ply to the court granting the new trial, and have the order granting 


the NEW rial Bet ARNO —G i C..os:k.nc coSSSecerdss eee See cbeseteees 2 OES 


. Appeal; when dismissed.—An sped will be dismissed, on motion 


of the appellee, if it be sued out before a final judgment or decree, 

in the court below.— Woodruff v. Rose... 0.0... eee eee cece eee eee 382 
Appeal ; when will be stricken from the docket.—The defendant 

in a suit, having become bankrupt, his assignee was made a party 

in his stead, and judgment was rendered against him. The debtor 
took an appeal in the name of the assignee, but without his con- 

sent,—held, that such an appeal will be stricken from the docket 

on motion of the appellee.— Bailey, Assignee, v. McIntyre..... ..-- 664 


III. APPEAL ; WHAT MAY BE DETERMINED ON. 


Appeal ; what may be determined by this court, on.—When a case is 
properly in this court by appeal, the court may hear and determine 
any collateral, incidental question arising in the case, showing that 
the appeal should not be further prosecuted in this court.—Sanders 
Ee Os DID, io oss a ccna ir cdenda Cedene easedsscssdenverensens: 


IV. PracricE AND PLEADING. 


Presumptions ; what will be made in appellate court, in civil suits. — 
In civil suits, it is the duty of this court to make every presumption 
in favor of the correctness of the proceedings in the court below. 
The record must purport to show absolutely, that all the testimony 
given on the trial, is set out in the bill of exceptions. Error must 
be positively shown.—Griffin, Adm’r, v. Bland............-20--... 542 
Same.—There is a manner of expression which leaves no room for 
doubt on this point, and it is better to hold to this than to leave the 
door open to uncertainties. —S. C...........cccscccsccccccesocss 542 
Same ; what certainty required in bills of exception.—In a bill of 
exceptions, the language, * on this state of facts, the court charged 
the jury,” is not equivalent to saying, ‘‘these were all the facts 
on which the court acted.” This latter expression is the re 
required.—Griffin, Adm’r, v. Bland. ......-.cccceccecssccees eee. 542 
Inquest, under chapter 3, p. 503, Revised Code; when it may be ies 
sumed that a material word was omitted by mistake, or in some way left 
out in malcing up the transcript.—If the inquest, where it speaks of 
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the health of the neighborhood, says: “The health of the neigh- 
borhood will probably be endangered,” yet, if in reading the whole 
inquest in connection, it seems doubtful whether the jury intended 
to find ‘‘the health of the neighborhood would not probably be 
endangered,” it may be presumed that the word not was omitted in 
writing out the inquest, or was in some way left out in making up 
the transcript.— Rushton v. Martin......... peaiseeeeeiess esis 


5. What will be presumed to sustain a dustee for on er. ern an appli- 


cation for dower in the probate court, when the transcript shows 
that on the trial, or on the day of the trial, a motion was made and 
granted, to amend the petition, soasto correct a mistake in the de- 
scription of the lands; also, shows the amendment was made, and 
then the decree sets out certain lands as the lands in which dower 
is prayed to be assigned, it will be presumed to sustain the decree, 
that the lands set out in the decree are the lands as they were de- 
scribed in the petition, as amended, and that the amendment, (it 
not appearing in the transcript,) has, in some way, been separated 
from the files, and lost or mislaid.—Campbell’s Adm’r and Heirs v. 
MIE re acns ce auee rine: Ws Minch sinsinse seu Sec ed se se ockn's\eiisee ey 


. Holder of ‘bill; when residence of, willbe presumed to be at the place 


of dishonor of bill —W hen it is not shown where the holder resided 
at the time of giving notice, it will be presumed to be at the place 
where the bill was dishonored and protested.—- Tyson v. Oliver et al. 


7. When an appearance, irregularly entered, will not be permitted to be 


withdrawn.—An appearance irregularly entered by defendant's at- 
torney, will not be allowed to be withdrawn when the cause is call- 
ed for trial if objected to, if such withdrawal will have the effect to 
prejudice the plaintiff ; the irregularity will be held to be the fault 
of the party’s attorneys, who made the irregular appearance, and 
they will not, at that stage of the case, be permitted to withdraw it, 
and thus take advantage of their own fault, to the injury of the 
plaintiff.--TZalladega Insurance Company v. Landers. ..........65.- 


. Billof exceptions; presumption in favor of ruling of court below, when 


does not contain all the evidence. —When all the evidence is not set 
out in the bill of exceptions, the appellate court will presume in fa- 
vor of the correctness of the rulings of the court below, in its 
charges to the jury. If a charge asked is refused, the party ex- 
cepting must set out enough of the evidence to exclude every rea- 
sonable inference in favor of the decision of the court below.— Hill 
RUMEN OEE Bin erm in sie giv pas sins 46 e/a ois aie baie vin nels bw opele wa oers 


. Judgment ; when erroneous charge will not reverse.—A judgment will 


not be reversed for an erroneous charge of the court to the jury, if 
the appellant is not thereby injured.— Hill v. The State....... 


10. Same.—If a claimant brought into court under § 2450 of the Re- 


vised Code, pleads to the plaintiff's complaint, and a trial is had 
under an immaterial plea or issue, no errors in the admission of 
evidence, or in rejecting the same, or in the charge of the court, 
on such irregular trial, will reverse the case on the appeal of said 
claimant.—Johnson v. Marey, use, &0.......0c ccc ccccccccccccccees 


11. General appearance; effect of.—A general appearance by the de- 
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ERROR AND APPEAL—Continvep, 
fendant cures the want of service of process, and is waiver of any 


defect or irregularity in the service.—Johnson et al. v. Westet al... 689 


12. Lost complaint, &c. ; when substituted ; on what evidence.—If when 
a cause is called for trial, the summons and complaint are lost, the 
plaintiff will be permitted to substitute them upon the best evi- 
dence that can be adduced, if such evidence is satisfactory to the 
court, of the former existence and contents of the originals.—Jn- 
surance Company v. Landers........++ Brat arerasticteveloc siatoiase: sek <ateeieieie 

13. Security for costs ; requirement of, what notice may be given non- 
resident plaintiff.—In cases where the probate court may require 
security for costs, of non-resident plaintiffs, thirty days’ notice 
should be given, as required by § 3338, Revised Code.—Laird, 
Bd re oe ea ettieeiataihe siowreicne sf aleveavekiens 

14. Filing record in supreme court; effect of.—The mere filing of the 
record in the supreme court, without taking an appeal, and having 
the same certified as a part of the record, does not have the effect 
to remove the case into the supreme court.—J. § M. Caldwell ats. 
RON Se ie isisic'swis seis sieseme ts atomers sree oars 

15. Right ; when will he held to be waned, se right given defe wnhianl 
by the 6th section of the act establishing Crenshaw county, to have 
suits pending against them, in the counties out of which it was 
framed, trasferred, upon their application, for trial to the court havy- 
ing jurisdiction thereof in the new county, will be held to be waived 
if not made within a reasonable time. An application made more 
than two years after the passage of said act, is not within a reason- 
able time, and may theretore be denied.— Ee parte Rhodes.... .... 

16. Witness ; putting under the rule, when not allowed to be cross-ex- 
amined. —The defendant’s witnesses having been sworn, and put 
under the rule for examination apart, at the instance of the plain- 
tiff, the plaintiff will not be permitted to cross-examine as defend- 
ant’s witness, one whom the defendant had declined to call and ex- 
GINING — TOO 0: DIGROL:..... sesiddvsonecs ccesessacecesccmasws 

17. Lost records ; sidialiiietionn, notice of, what sufficient. —The wsnitii of 
a motion to substitute a lost record, under the act approved Janu- 
ary 18th, 1866, is sufficient, if issued from the court in which the 

motion for substitution is to be made ; it is not necessary that affi- 
davits should accompany the notice.—Pruitt et al. v. Pruitt et al., 


PRON ES © croton eo aise siete raaiee vice Meas pena Gen ele aaee erste mak 
18. Same ; ole may join in.—Any number of parties interested in 
having the substitution made, may join in the notice.—S. C...... 


19. Practice to be pursued, when application for mandamus, certiorari, 
de., is refused, overruled and refused by inferior court or judges.—If 
refused by said courts, or the judges thereof, their decisions may 
be reviewed in the supreme court, by pursuing the practice indica- 
ted in Ex parte Croom & May, 19 Ala. 561.—Ex parte Henderson. . 

20. Judgment by default ; when can not be rendered.—It is error to ren- 
der judgment by default, when the defendant, though notin prop- 
er time, has appeared by leave of court and filed his pleas.— Rhodes, 
Adm’r, v. McFarland, Adm’r.......csccccccsseccsccecs duis mmees 

21. Application for change of venue ; who may be heard on.—On ahear- 
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ing for an application for a change of venue, in a criminal case, 
both parties may be heard on affidavit, in favor of, or against the 
allowance of the change of venue.—Ex parte Chase........... eee 

22. Motion and notice under § 920 of Revised Code ; how made.—In a 
summary proceeding, in the name of a county, against a defaulting 
tax collector and his sureties, under § 920 of the Revised Code, the 
notice and motion may be against any one, or more of the obligors 
to the official bond, without joining all said obligors.--Marion Co. 


23. Railroad director ; summons and complaint against railroad com- 
pany, on whom may not be served. —A director of a railroad company 
is not such a head or managing agent thereof, as upon whom a sum- 
mons and complaint may be served.—Ala. § Tenn. R. It. It. Co. v. 
BERTIE TEC ROUII WC NOD 5see tunis thine nee saseeee seis cee sceeses 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY —SUFFICIENCY. 


1. Constable's bond ; transcript of, when not admissible as evidence.—It 
is error to permit the transcript of a constable’s bond, from the pro- 
bate court, to be offered in evidence, on the trial of a motion 
against such constable and his surety, when it does not appear from 
the transcript, that the bond thus offered in evidence has been ‘‘ap- 
proved” and ‘‘filed” in the time, and in the manner, prescribed 
Ec in.5s She Seo 4eG SE N6GD SNES oe vad a 

2. Same; when admissible as evidence of common-law bond.—Such 
transcript can not be offered in evidence of a bond, good at com- 
mon law, without first properly explaining the absence of the origi- 


3. Evidence; what admissible to show the value of cotton.—Proot of 
what a certain quality of cotton sold for in the city of Montgom- 
ery, on a particular day, is admissible evidence tending to show the 
value of a similar quality, at a place only 28 miles distant, on the 
same day.—Johnson et al. v. West et al. ...... 02-220 cocccececcee:: 

4. Minutes of quarterly conference ; when admissible to prove who are 
trustees—The minutes of a quarterly conference of the M. E. 
Church, South, are admissible to prove who are the trustees of a 
church building within the circuit of the conference.— Rayburn v. 
ES OM dows: ap cdenoues Khwkey NeUWks edadnnenee bews 

5. Promissory note; what can not be stamped in open court, and thus 
read as evidence.—A promissory note made since the 3Uth day of 
June, 1864, is not previded for in the act of that date, and can not 
be stamped in open court, and thus stamped and read in evidence. 
en fsa ba ess che Ge She Sboes6de vous saa esses 

6. Same; how made available as evidence.—Such note may be made 
available as evidence, by having it stamped by the collector of the 
revenue of the proper district, under section 158 of said act.— 
Ray Sesceh dawkins seeded dae bneEES Fhwkss $a bESN eK deeNedeses 

7. Contract ; what is evidence of a sale and not of agreement to sell. 
A contract in these words : ‘‘ Know all men by these presents, that 
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Ihave this day sold to Edward B. Young, tei bales of cotton, mid- 
dling quality, to weigh six hundred pounds each ; and I further 
acknowledge that I have this day received dollars as a part 
payment for said ten bales of cotton ; and itis understood that 
I am to keep the cotton, and to deliver the cotton when called for 
, by said Young, and the balance then to be settled between us,” is 

evidence of an actual bargain and sale of said cotton, and not a 
mere agreement to sell, if the cotton is in existence at the time of 
WON GeO. —- Ci Se 0. FOWNg sa ons s ccnnes cscs caccnesnnenh sane eee 
8. Evidence of fraud of agent against principal ; when not admissible. 
Evidence of the fraud of the agent on his principal is not admissi- 
ble against third persons, in the absence of proof connecting them 
with it.— Golding v. Merchant §C0.......cccccceccceccececeseees 
9. What is not proof of notice required by section 476 of the Revised 
Code.—On the trial for this offense, the notice required to be given 
by the assessor, by section 476 of the Revised Code, is not suffi- 
ciently proved by a statement made by the assessor, .as a witness, 
that he had posted and published the notices required of him by 
law, stating the times and places at which he would attend to as- 








‘ 
sess the taxes ; the facts which constitute the notice must be stated, 

q and not merely that the notices were given according to law.—Smith 
MLTR PURNN Di ce cl Joos 3. o/c ayes Gissend asesaserale Dievatsiolcvalnintwaletars piaererRealeaOs 345 


10. Evidence ; what State may adduce for the purpose of showing malice. 
On the trial of a party, for an assault with intent to murder, the 
State, for the purpose of showing malice, may give in evidence the 
fact of a previous difficulty between the accused and the party 
assaulted ; but the circumstances of such previous difficulty can 
not be proved by the State.— Tarver v. The State.........-2-+++- 
11. Void bond ; what may be evidence of. —A bond for titles to land, giv- 
en in 1831, by one having the pre-emption right to it, under the act 
of congress of May 29th, 1830, although void, is evidence of the 
character of possession of the obligee.— Marston v. Rowe et al..... 
12. Conversion by administrator ; what not sufficient to prove.—It is not 
sufficient evidence of a conversion of the chattels of the deceased, 
by an administrator, to prove that he took them into his possession, 
under his authority as such administrator, and worked the slaves 
o on his own lands for several years; one year by order of court, but 
for the balance of the time without such order, and declared, at the 
same time, that he intended to work the slaves until he paid the 
debts of the deceased, and then give them and the land to his 
daughter, the widow of the deceased, and her child, who were the 
only distributees of the estate of said deceased.—Morgan, Adm’r, 


7 Or DVGIS ON EA IE Ns obs Scie cicacceweesincesawcvnciaseuws.se seca ceacns 
13. Derastavit; what not sufficient to charge administrator with.—Proof 


that an administrator took possession of the slaves belonging to the 
estate of his intestate, and worked them on his own land, for the 
purpose of paying the debts of the deceased, without an order of 
court, from the 1st day of January, 1860, until they were emancipa- 
ted, without accounting for the crops, is not enough to charge him 
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as a devastavit, with the appraised value of such slaves, and inter- 
est thereon, on his final a ae 586 
14. Evidence ; what erroneous charge to jury.—In a suit by guardians, 
for the use of the ward, against her former guardian, on a decree 
rendered against him, in her favor, by the probate court, the plea 
being the general issue, and the decree the only evidence, it is 
error to charge the jury, that, under the evidence, the plaintiff can 
not recover.—McConnico et al., Guardian, v. Stallworth............ 389 
15. Circumstantial evidence ; province of jury.— Where the evidence is 
merely circumstantial in its character, the following charge to the 
jury is erroneous, to-wit: ‘If you believe the evidence, you will 
find the defendant not guilty;” it invades the province of the jury. 
PN int bide re wedes shade aed bbs FRCC REG E de Weve bed ewe 33 
16. Charge to jury ; what erroneous, when evidence is only circeumstan- 
tial.—A charge to the jury that the evidence, if true, would author- 
ize them to find that a certain road had been dedicated to the pub- 
lic use, and could not be lawfully obstructed by any one, under claim 
of title to land, is erroneous, when the proof of dedication is only 
circumstantial. —Sultzner v. The State..........0cccccceceeeeeeees 24 
17. Same ; weight of evidence.—In a chancery suit, if L.’s answer is 
putin without oath, and supported by his own deposition, it may be 
overturned by the depositions of Q. and one other witness, In 
such a case the answer of L. is entitled to no more weight as 
evidence than the bill.—Guthrie et al. v. Quinn. ......--2. 22.2 2--- 561 
18.. Residence of party to be charged ; what not sufficient evidence of.— 
The name of the place where the bill was signed appearing on it, 
is not alone sufficient evidence of the residence, or post-office, of 
the party to be charged.— Tyson v. Oliver et al...... 2... .e0-0- 0+ 455 
19. Lost complaint, &c.; when substituted ; on what evidence—If, when 
a cause is called for trial, the summons and complaint are lost, the 
plaintiff will be permitted to substitute them upon the best evi- 
dence that can be adduced, if such evidence is satisfactory to the 
court, of the former existence and contents of the originals. — Tal- 
ee NS ID. soins cvceet cb cees cncass ceedes ccccee 115 





REcorps., 


20. Transcript of record of foreign will.—A will, made by a person 
having his domicil and residence in the State of Texas, which has 
been properly admitted to probate there, may be admitted to pro- 
bate in this State, upon a properly certified transcript of the record 
of the will, and the probate thereof, from the proper court in Texas. 
ee I IE ake ce abons beens See nes.onenne vos 515 

21. Same.—When such will is so admitted to probate in this State, no 
notice of the proceedings is required to be given the widow, or next 
of kin, of testator. The transcript of the record of the probate of 
the will in Texas, properly certified and attested, is all that is 
needed to authorize the probate of the will, in the proper court in 
this State. —S. C..........- rer ‘Giesedte tees pe eeebcesees 515 
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VARIANCE. 


22. Count for money had and received ; when certificate of deposit ia 
competent evidence under.—In an action founded on a certificate of 
deposit given by the Talladega Company, such certificate is com- 
petent evidence under a count for money had and received, and 
under such count may entitle the plaintif to recover, if the certifi- 
cate should be excluded as evidence, because of a variance between 
it and the description of it, in a count framed on the certificate it- 
self.— Talladega Ins. Co. v. Landers. ..0..-ccce cece coce cece cocecs 115 


ADMISSIONS—DECLARATIONS-—RES GEST. 


23. Declarations of defendant in attachment ; when part of res geste.— 
On a trial of the right of property, the declarations of the defend- 
ant in attachment, who is in possession of the property levied upon, 
as to the character of his possession, are a part of the res geste, 
and as such should be permitted to go to the jury for what they are 
NE 0 TN a a nvin cxsdnsdcontnsd vaniinstsdkurnsecan ee 
24. Lstoppel: what will work.—If Q. is about to sell his horse to G., 
and while the negotiation is pending, he goes to L. and informs 
him about the trade, and asks his advice, and L. tells him that G. 
is cultivating a crop of corn and cotton on his lands, and that he 
is entitled to one-half of such crop, and if he trades it is all right, 
and advises Q. to retain a lien on the horse, and then Q. goes back 
to G. and sells his horse to him on credit, and takes his note for the 
price of such horse, and a mortgage on the horse, and on G.’s crop, 
to secure the payment of the note, and the mortgage is properly 
recorded, L., if he does not at the time he is consulted as afore- 
said, disclose to Q. his claim upon the crop of G., will not be per- 
mitted aftewards to come in with his claim upon said crop and de- 
feat the claim of Q. under his mortgage ; he is estopped.— Guthrie 
CEES OS OIG E 5 a5 cS big: Seve aie nde wisiaiereuaneieiere.a’siarcrmieiereavecabaaieleis er Sayesee 561 
25. What estops the maker of a promissory note from making defense 
against it.—If the maker of a promissory note tells one seeking to 
trade for it, and desirous to know if he has any defense against it, 
that it is ‘‘all right,” he will not be permitted afterwards to dispute 
the admission, when sued on the note by the person to whom such 
admission was made. This is such an admission as estops the 
maker from denying that the note is “all right,” if the facts upon 
which the subsequent defense is rested, existed at the time of mak- 
ing such admission.— Brooks v. Martin. .........0.ccceceseseeeee 360 
26. Same.—Such admission is good against the maker of the note, if 
it be negotiable, not due, and unprotested, whether it be false or 
true, or fraudulent or innocent, if it be so made as to have a ten- 
dency to mislead, or deceive, and does have this effect.—S, C...... 360 
27. Same; when vendor is estopped from asserting his lien.—A vendor of 
land should not be deprived of his lien for the purchase-money, 
unless declarations made by him were calculated to, and did, mis- 
lead the subsequent purchaser.— Newsome et al. v. Collins......... 656 
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EXECUTORS AND ADMINISTATORS. 


1. Administrator ; removal of, cause for.—An administrator, who fails 
to make and return an inventory of the estate which he represents, 
as required by law, is subject to removal for such failure.— Oglesby 
PEA Sab Rie nadia teias Ke ends nhsbedneee pip einiobiacs creel craie tases 144 
2. Same.—An administrator who fails to collect the debts of the es- 
tate he represents, as they become due, or collects the same in ille- 
gal and worthless funds, is guilty of a devastavil, and is subject to 
to removal for the same, unless a sufficient excuse is shown for such 
EE Mc tORR RE ian inked eecbnnsebeuahaeeds dnweawceneos oe 144 
3. Administrator, final settlement of ; when void.—The final settlement 
of an administrator, made without the appointment of a guardian 
ad litem, for the minor heirs and distributees, and his acceptance, 
apparent on the records, is void.—Searcey v. Holmes.......-...+++ 608 
4, Administratriz ; when can not be charged, for failure to obtain full 
alleged value of a fluctuating article, like cotton.—An administratrix, 
on a final settlement of her account, can not be charged with the 
full alleged value of an article so fluctuating in price as cotton, 
when it is shown that the failure to obtain such price was without 
fraud, neglect, or carelessness on her part.—Clary and Wife v. San- 
Boe ee ire co cseoes Sachecwseame ss Weck ches ere oeseces sesneeeees 287 
- Administrator ; has no authority to engage in the business of ware- 
house keeper without an order from the proper court —Without an or- 
der of the proper court, an administrator has no authority to en- 
gage in the business of a warehouse keeper. If there is a ware- 
house belonging to the estate, which is not included in the widow’s 
dower, or in the lands exempted in favor of the ‘‘ widow and chil- 
dren” of the deceased, it should be rented out by the administra- 
tor, and the rents brought into the estate as assets, for payment of 
debts and distribution.—Griffin, Adm’r, v. Bland. ...........0000+ 542 
6. Valuable improvements on real property of intestate, made without 
the authority of the proper court; administrator can not charge estate 
for.—An administratrix can not charge the estate of her intestate 
for valuable improvements upon the real property, made without 
authority from the proper court.—Cannon v. Copeland, Adm’r, et 
PEGS KSGAe-  6SESG HESS UE Neb heen edd eaesv ears sees sxe 252 
7. Administrator ; duty of, on petition to declare estate insolvent.—An 
administrator, who applies to have the estate which he represents 
declared insolvent, should file in the office of the probate judge of 
the proper county, in the case of his administration, a report in 
writing, ‘‘that such estate is, to the best of his knowledge and be- 
lief, insolvent.”—Feagan et al., Adm’rs, v. Kendall...-.....-.---.-- 628 
8. Same.—And with such report, he should also file the three state- 
ments in writing, required by section 2197 of the Revised Code. 
And this report and statements should be accompanied by the ad- 
ministrator’s affidavit, that the same are ‘‘correct, to the best of his 
knowledge, information and belief.”—S. C...........cceeeeeeeeee 628 
9. Administrator ; duty of.—It is the duty of an administrator to re- 
ceive the assets of the estate, collect the debts owing the estate, 
pay the claims against it, in the order of their preference, and the 
residue, if any, distribute among the persons entitled to it, accord- 
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EXECUTORS AND ADMINISTATORS—Continvep. 
ing to law. Ifan administrator proceeds out of this order, he does 
BOMU IMIS PONG, «cao < as xteiss orosni oi :sve!oveie: oiusete(ere asiaere sietaiate beeches 
10. Same.—It is the duty of the administrator to proceed, as soon as 
he reasonably can, to collect the debts of the deceased. If they are 
lost by his unreasonable delay, he will be responsible for such loss, 
And a debt which could have been collected by due diligence wiil 
be reckoned as assets, upon an application to have the estate de- 
ClAPEGMNROIVONG Oe Coo ses vs sieid cine are ersiciae sieioewiaciciore sisalaps.cigjees 
11. Administrator ; receipt of Confederate money in good faith, against 
what will be no defense.—An executor of a testator, having been sued 
for the recovery of a special legacy, defended on the ground that 
he had sold certain property of his testator for an amount sufficient 
to pay the legacy, but had received payment for it in Confederate 
currency in good faith,—held, that this was no defense against a 
recovery.— Powell et al. v. Knighton, Adm’r.........cecccccccceces 
12. Executor ; when payment of debt due estate to sole legatee, will bar his 
right to recover.—The executor of a will can not recover from the 
payor the amount of a note, the property of the estate, which had 
been paid by such payor, to the sole legatee of the estate during 
life or widowhood, when the estate was not in debt and there was 
no pending administration.—Hannah’s Ex'r v. Lankford’s Adm’r.. . 
13. When administrator and heirs of decedent are proper parties de- 
Sendant to bill in chancery.—There is not a misjoinder of parties, 
when the administrator and heirs of a deceased partner are made 
parties defendant to a bill in chancery, for account and contribu- 
tion, by the surviving partner, if the estate of decedent is com- 
posed in part, or whole, of real property.—Cannon v. Copeland, 
AMUN; CUGIS [AN ao isicicisie «oeise sec. oe/eeielere eiislevevstaloverel ora ciskore Sinaia 


EXECUTION. 
See Lien, 9. 

FRAUD. 

1. Gift by a father to his daughier ; what not a fraud on creditor ante- 
rior to.—The gift by a father to his daughters of the use of two or 
three acres of land, is not a fraud upon his creditor anterior to the 
gift, which will render a bale of cotton made by the children on 
such land, liable to the satisfaction of the father’s debts, unless it 
is shown that he is insolvent, or that it impaired his means of pay- 
ing his debts.—Johnson et al. v. West et al....... eaeaseieisiais Sea tines 

2. Fraud of agent on principal—Evidence of fraud of the agent on his 
principal, is not admissible against third persons, in the absence of 
proof connecting them with it.—Golding v. Merchant § Co........ 

3. Fraud ; when will not be presumed.—An unstamped promissory note 
made since the 30th day of June, 1864, is not void, unless it was 
left unstamped at the time it was made, with the intent to defraud 
the government of its revenue; such fraudulent intent will not be 
presumed, but must be proved, as any other fraud is proved.— Whig- 
ham et al. v. Pickett......-. duns fate elejaisiac wince eee sseeeeiesoeeses.c 
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GIFT. 


1. Gift by a father to his daughters; what not a fraud on creditor ante- 
rior to.—The gift by a father to his daughters of the use of two or 
three acres of land, is not a fraud upon his creditor anterior to the 
gift, which will render a bale of cotton made by the children on 
such land, liable to the satisfaction of the father’s debts, unless it 
is shown that he is insolvent, or that it impaired his means of pay- 
ing his debts.—Johnson et al. v. West et al... ccc ccceseeeeneeees 689 


GUARDIAN—GUARDIAN AD LITEM AND WARD. 


1, Chancery ; when has jurisdiction to compel guardian to make final set- 
tlement, in first instance.—Where the judge of probate, recently 
elected, is disqualified for holding office of such probate judgeship, 
and discharging the duties of same, on account of disabilities incurred 
by reason of his participation in the late rebellion, chancery will take 
jurisdiction to compel a guardian, who has failed to make and re- 
turn any inventory of his ward’s estate, as required by law, to ac- 
count and make settlement for his ward’s funds, received by him, 
as such guardian.—THall ef al. v. Hall et al..... cc cee cece ee cee ees 488 

2. Guardian ; duty of.—A guardian is a trustee appointed by law, 
and it is his duty to preserve and improve the ward’s estate, and 
PE SABES ON ACHINON BEM ss cc ence oes cuwicice cceess sccses wens < 438 

3. Guardian ; duty of, when money can not be safely loaned.—It is the 
guardian’s duty to keep his ward’s moneys safely, without charge, 
if he can not loan them out, or re-invest them, under order of the 
“TSC UPD Cl: (eee chp (ipa ke arse tang Se ee eee 488 

4. Demurrer ; what not good cause of, to bill in chancery.—An amend- 
ed bill in chancery is not demurrable, because it combines an ap- 
plication to compel a guardian to make a settlement of his gurdian- 
ship, with a prayer for reformation of the guardian’s bond, which, 
by mistake, has been made payable to the judge whose term has 
just expired, instead of to the judge just elected and inducted into 
I Bs cw neebe seaebau see Prec ee eee ssc s).., SOO 

5. Guardian's sind; 3; when will i refer wed. —A enetian’ s bond, 
which, by mistake, has been made payable to the judge of probate 
whose term has just expired, instead of to the judge who has been 
elected and inducted into office to succeed him, will be reformed so 
as to make it payable to the proper judge, upon sufficient proof of 
i ee ER 

6. Same ; signatures to, when sufficient.—It is not necessary that the 
guardian’s bond should be signed by him and his securities at the 
same time, or on the same day; it is sufficient if all sign it before it 
NE Nei aiid cnc dcedeeew eben senececearien... OB 

7. Guardian ; when chargeable with the amount of a decree in ward's 
JSavor.—A guardian, on final settlement, is properly chargeable with 
the amount of a decree, rendered by the probate court in the ward’s 
favor, against the administrator of ward’s father, when such de- 
fendant and securities are solvent and able to pay, or when the 
same could have been collected by due diligence.—Lane v. Mickle.. 109 

8. Same.—The guardian can not receive from such administrator, in 
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GUARDIAN—ContinveEp. 
payment of such decree, the note of third persons, and if he fails 
to collect it, have a credit for the same on his final settlement,— 
De Cesavencex sce sas NNO IOC OCB Oe AUUCOOCOCC meric SEER OCC GCC 109 
9. Final settlement of guardianship ; when void.—The final settlement 
of guardianship accounts, made without the acceptance by the 
guardian ad litem of the minor ward, of his appointment as such, 
apparent on the record, is void, and may be annulled by the court, 
on proper application, at a subsequent term.—Laird, Adm’r, v. 
RGORO Soi adsyore is aeeae isle wsipescesuceecnceweneeeasecacacen Cae 
10. Guaiiien ad litem ; ey w vill not constitute acceptance of appoint- 
ment.—The presence at the trial, of the person appointed guardian 
ad litem, and his not objecting to the proceedings, is not an accept- 
“ance of the position, although he has been notified of his sppoint- 
MONG — Bi Or oec.c asso sccesecis seivien mie saaeenae ae 
11. Act approved November 9th, 1861 ; i porns will et excuse guardian 
from.—The enactment of the insurrectionary legislature of this 
State, during the late rebellion, purporting to have been approved 
November 9th, 1861, is not such an authority as will excuse a 
guardian who collects his debts due his wards in Confederate 
treasury-notes, and invests the same in Confederate interest-bear- 
ing bonds, from accounting for the debts thus collected, and the 
funds thus invested, if the same be thereby wholly lost.—Hall et al. 
PAO OU ON ca Se iaraid:s arsiwiseia wioi nie ViSsrasiaaiamatastna Cees msiseeyer .. 488 
12 Removal of property or person aof minor from one county to eset. 
Section 2445, Revised Code, authorizes the removal of the person or 
property of a minor from one county to another, and the appoint- 
ment of a guardian in the county to which the removal is made, 
on ten days’ notice of the application to the former guardian.— Mc- 
Connico, Guardian, v. Stallworth. stew eaeeeiercaciaoets . 389 
13. Suits by guardian for ward. —Section 2446 of the Revised Code 
authorizes guardians to sue in their own names for the use of the 
ward, in all cases where the ward has an interest, and the judgment 
enures'to his benehts—— SiC. osiiccnscwidiewisissesscesesecea se secces COO 
14. Same; when will not be excused for nneatinnis of ward’s pare in 
Confederate bonds or treasury-notes.—A guardian will not be ex- 
cused from accounting for his ward’s money, which was received 
by him, in this State, during the year 1861, in specie or current 
bank notes, and afterwards converted by him, without an order 
of the proper court, into Confederate treasury notes, or Confederate 
interest-bearing bonds, and which estate was thereby finally lost 
and destroyed.—Hall et al. v. Hall etal...... fe wlalsioloreleinisis eater 488 


HABEAS CORPUS. 


1. Habeas corpus ; what not sufficient ground to discharge accused, on 
application for, in vacation.—A party in custody, under a defective 
indictment, will not be discharged on habeas corpus, in vacation, 
because of the insufficiency of the indictment.—Ex parte Whitaker. 323 
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HUSBAND AND WIFE. 


1. Husband; when may be convicted for acts done by the wife.—If the 
wife sells vinous or spirituous liquors without a license, and re- 
ceives pay for the same, in the presence of her husband, and the 
sale is made by his direction and concurrence, he may be convicted 
on acharge of retailing without license, if neither he nor his wife 
have taken out alicense.— Mulvey v. The State....-. ......+-+---- 316 

2. Same.—And the fact that the wife owns and keeps the store, where 
such sale is made, and the husband has no interest in it, and does 
not himself sell the liquor, does not excuse him.—S. C........... 316 

3. Misdemeanor ; general principle as to, committed by wife, in the 
presence of her husband.—As a general principle, subject to some 
exceptions, if the wife commits a misdemeanor in the presence of + 
her husband, and by his coercion, she can not be convicted, but the 
husband can, for her act.—S. C...... {Reese a oesewe eee a . 316 

4. Statutory separate estate ; mortgage of ; can net te entered hte he 
husband and wife, for the payment of husband's debts. —The husband 
and wife can not enter into a mortgage of her statutory separate 
estate, for the purpose of subjecting it to sale, for the payment of 
the husband’s debt ; and if they do, a court of chancery will not 
permit the mortgage to be enforced, by sale of the wife’s separate 
Bae aye if she objects.— Bibb v. Pope....... swasscawnesims cele e ss: S00 
. Married woman ’s separate estate by contract ; w ober will not create, in 
" aieiailie to her separate estate by state. —b conveyance, ‘to the 
sole and separate use and behoof” simply, of a married woman, 
made since the Code, does not create in her a separate estate by 
contract, in opposition to her separate estate by statute, especially 
when a large proportion of the purchase-money paid was her statu- 
tory estate.— Molton et aly. Martin........ pees sssepewaesasse esse OON 

6. Married woman's separate estate by statute ; how can not be changed 
by husband and wife.—The husband and wife can not convert the 
wife’s separate estate by statute into her separate estate by contract, 
so as to defeat the law for the protection of the property of married 
OE Na icncacneessananuior v5 ku hoe Hawhbe Sewaiseescis. OR 

7. Statutory panei estate ; when lands seesht be the husband will te 
treated as part of.—A father, wishing to divide his lands among his 
children, makes a deed of lands to the husband of his married 
daughter, and credits the husband for a part of the purchase- 
money recited in such deed, and takes his note for the balance, 
and the sum thus credited is. charged to the daughter as an advance- 
ment of lands on the final settlement ot her father’s estate, who died 
in 1858. On such final settlement of the balance of the purchase 
of said lands, the lands thus obtained will be regarded in equity as 
part of her statutory separate estate, when the transaction com- 
menced onthe 9th day of November, 1846, and the husband so 
recognized it as an investment for her benefit.— Marsh v. Marsh, 
Adm’s, et Al...sccesesees Se ae ee eee .. 678 

8. Same.—And if the husband and wife sell the lands thes ‘tinsel, 
in manner required by law for the sale of a married woman's separ- 
ate estate, and the husband receives the money paid on such sale, it 
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HUSBAND AND WIFE—Contrnvep. 
will be treated in equity as the proceeds of the sale of the wife’s 
SEPALAUS OS UNtOt lO oslo aicciais le see eieae s,s aulse wae mess eaeeaweees 
9. Same ; what election wife may have in such case.—And if the husband 
uses the money thus obtained in the purchase of other lands, and 
takes the title in his own name, in equity, such purchase will be 
held to be a reinvestment of the wife’s separate estate, particularly 
when the husband declares such to have been the purpose of the 
transaction, and the wife may elect to take the land in lieu of her 
money, if she has paid the whole purchase-money, or she may 
have the lands sold and have her money thus invested paid back to 
her on the death of her husband. —S. C...... ......ecceeeeeeeees 
10. Statutory separate estate ; trustee of, how accountable for property of 
the wife.—Since the passage of the act of the 13th of February, 
1850, in amendment of the act of the Ist day of March, 1848, for 
the protection of the rights of married women, the husband has 
been made, by law, the trustee of her separate estate, and chancery 
will deal with him in accounting for his wife’s property, just as it 
would with any other trustee, under the limitations and privileges 
fixed by the law creating his office of such trustee.—S. C...--..... 
11. Statutory separate estate of wife; corpus of, how can not be bound. 
The husband can not bind the wife by a submission to arbitration 
of questions which relate to the corpus of her statutory separate 
estate. Such submission, to bind her, must be in her own name, 
and be made by her.—Sumpley v. Watson et dl........----- -eeeee 
12. Same ; when note, although payable to husband, constitutes part of. 
A promissory note for the purchase-money of lands belonging to 
the separate statutory estate of a married woman, which have been 
sold by the husband and wife, is a part of the wife’s separate estate, 
though such note be made payable to the husband ; and the wife, 
by her next friend, may file her bill in chancery, to enforce the ven- 
dor’s lien against such lands, if such note is not paid at maturity. 
Sampley v. Wateon et al.... 2.22 cece weeece coeee rea errr 


INDICTMENT. 


1. Indictment under § 3573 of Revised Code; when defective.—An in- 
dictment under section 3573 of the Revised Code, that does not find 
that the disguise, instrument, arms or other thing, conveyed into a 
county jail, or other lawful place of confinement, with the intent 
to facilitate the escape of prisoners, is useful to aid prisoners to es- 
cape, is defective and insufficient.— Ramsey v. State.......... avert 

2. Same ; judgment on conviction under, when will be arrested.—A judg- 
ment on a conviction, under an indictment, that omits to find that 
the disguise, instrument, arms or other thing, so conveyed into 
jail, &c., is useful to aid prisoners to escape, will be arrested on 
motion of the accused.—S. C........ceeee ee eees samioesineminestas ne 

3. Conviction in State case ; what cert ainly as to time of commission of 
offense, required. —There can be no conviction in a State case, un- 
less it is proven that the offense was committed before the indict- 
ment was found; therefore, if the evidence is indefinite and uncer- 
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INDICTMENT—Continvuep. 
tain, and leaves that question in doubt, the court, at the request of 
the defendant, should charge the jury, that unless they are satisfied 
from the evidence, beyond a reasonable doubt, that the offense was 
committed before that time, they must find the defendant not guil- 
ty. The refusal of the court to give such a charge, is an error for 
which the judgment will be reversed.— Armistead v. State.......-. 340 
- 4, Copy of indictment and list of jurors, in a capital case; on whom 
served when defendant is in actual confinement; what order is errone- 
ous; what will cure same.—An order of court, appointing a day for 
the trial of a capital case, when the defendant is in actual custody, 
which directs a copy of the indictment and list of jurors, &e., to 
be served on the defendant, or on his counsel, one entire day before 
the day appointed for the trial, is erroneous ; but such error will be 
cured, notwithstanding said order, if the service was in fact made 
on the defendant.—Robertson v. State. .........0cc cece eeeeeeeees 325 
5. Habeas corpus; what not sufficient ground to discharge accused, on 
application for, in vacation.—A party in custody, under a defective 
indictment, will not be discharged on habeas corpus, in vacation, 
because of the insufficiency of the indictment.—Ex parte Whita- 
ee Pe ey ere eT ee ere Cer Tree Te eer ETT eee Te oe ee ET ETT TE 325 
6. Jurisdiction ; when prosecution is by statement of solicitor, for misde- 
meanor committed within a quarter of a mile of county line. —Where 
a prosecution is not by indictment, the fact that the offense, a mis- 
demeanor, was committed in an adjoining county, but within a 
quarter of a mile of the line of the county where the prosecution is 
had, is no reason for the reversal of a conviction. In such a case, 
the jurisdiction is in either county.— Hill v. Statée...... 0... 00.00. 335 





INFANTS. 


See CHaNncery PLEADINGS AND PRACTICE, 
GUARDIAN AND Warp, 8. 


INJUNCTION. 


1, Injunction; what writ will lie—D. sold land to R., and gave 
bond for titles. S. recovered a judgment against D., after the 
contract of sale to R., and did not proceed against D.’s inter- 
est in the land sold to R., until R. had sold to M., and D. had 
made titles to M.,—-held, that D, had no interest in the land subject 
to sale under execution, and that M., by bill in chancery, might 
enjoin 8. from attempting to sell the lands as the property of D.— 
RADIUM R CE MLO. AMI OE TAN « 5o..0 5:5:0.5 03.06 6 9:9:9'0 09 W050 50d iv orsidiesioee 266 


INSOLVENT ESTATES. 


1. Claims at law in contra-distinction to equitable claims, against de- 
cedent’s estate ; what subject to.—All claims at law, in contra-distinc- 
tion to equitable claims, against a decedent’s estate, except pre- 
ferred claims, stand upon the same footing, and are all subject to 
be barred by failure to present them to the representative, as re- 
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quired by law, or by the statute of non-claim, upon the insolvency 

of such estate.—Ray v. Thompson, Adm’r.........0.-0ceeeee eee 434 
2. Insolvency of decedent's estate; lien of judgment, how affected by.— 

By the insolvency of a decedent’s estate, legally ascertained, the 

lien of a judgment created by law against such estate, is dissolved. 





3. Same.—The effect of a decree of insolvency, in such a case, is to 
transfer to the court of probate the exclusive jurisdiction of all 
claims against such estate, and upon final settlement of such in- 
solvent estate, the court has full power to adjust them, when they 
ape morely Gomande at law. —S. C.......00..sesccccsecscewacsscees 434 

4. Same ; bill in chancery after insolvency, to enforce lien of judgment 

at law, devoid of equity.x—A bill in chancery, filed to enforce the 

lien of a judgment at law merely, after the death of the defendant 

therein and the insolvency of his estate, is devoid of equity.—S. C. 434 

Estate; when can not be declared insolvent.—An estate can not be 
declared insolvent, so long as the available assets are greater in 
amount than the unpaid outstanding claims against the estate.— 

ReGGgan er al., AGW Ts; 0: KORAAUS. ooo ccewseiscseceneaseeezes esse 628 

6. Refusal to declare insolvent ; when no bar to second application—The 
judgment on one application to have an estate declared insolvent, 
is no bar to o. second application upon a different state of facts,— 


cu 


JUDGMENT. 


1. Judgment ; when erroneous charge will not reverse.—A judgment will 
not be reversed for an erroneous charge of the court to the jury, if 
the appellant is not thereby injured.—/Hill v. The State............ 335 

2. Judgment or conviction for felony ; what it should show.—A judg- 
ment or conviction for arson, which does not show that the defend- 
ants are severally asked by the court, before sentence, if they have 
anything to say why sentence should not be awarded against them, 
is erroneous.—Crim et al. v. The State......... 0.0005 oseevieees - 53 

3. Conviction for felony; prisoner should be asked why judgment should 
not be pronounced on him; failure to do so, error.—When a party is 
convicted of a felony, it is error for the prisoner not to be asked, 
before sentence is pronounced, why the judgment, awarded by law, 
should not be pronounced upon him ; and particularly, when he is 
not attended in court by his counsel.—Perry v. The State ........ 21 

4. Judgment; what it should show.—In a criminal case, the judgment 

should show that the jury were,properly sworn, as required by law. 

Fe Oe PPT TT ee TT Tee Teer LT ere 21 

Special verdict ; what too defective to authorize any judgment to be 
rendered on it.—On a trial for the offense of obtaining money by 
false pretenses, a verdict in the following words: ‘‘ We, the jury, 
find the defendant guilty of obtaining money under false pretense, 

to the amount of $500,” is a special, and not a general verdict, and 

too defective to authorize any judgment to be rendered on it.—Clay 

v. The State. ...... cece S6d0be conde 000566 Hee eonsEeeee neq se -- 350 


or 
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6. When plaintiff entitled to judgment, non obstante veredicto.—If,on an 
irregular trial, on an immaterial issue, in a contest over money paid 
into court under section 2450 of the Revised Code, the verdict 
should be against the plaintiff, the claimant will not be entitled to 
the money so deposited, but the plaintiff will be entitled to a judg- 
ment non obstante veredicto.—Johnson v. Maxey, use, &e.. See 

7. Judgment. on conviction under section 3573, Revised Code; ehen w il 
be arrested.—A judgment on conviction, under an indictment, that 
omits to find that the disguise, instrument, arms or other thing, so 
conveyed into jail, Xc., is useful to aid prisoners to escape, will be 
arrested on motion of the accused.—Ramsey v. The State......... 405 

8. Descriptiou of different offense in recognizance, from that in indict- 
ment, as affecting validity of judgment against sureties.—If the in- 
dictment is for the crime of burglary, a recognizance to answer to 
an indictment for perjury, will not warrant a judgment against the 
sureties for the failure of their principal to appear and answer to 
an indictment for burglary; such a case is not within the influence 
of section 4225 of the Revised Code. It is not the misdescription 
of an offense, but the description of an altogether different offense. 
Sureties, in such a case, have the right to staud upon the terms of 
their contract.— Nat Gray v. The State..........0.2c0ccceceeceees 41 

9. Judgments of courts under provisional government ; what gave validity 
to.—The 15th ordinance of the convention of this State, in the 
year 1867, declares, that all the official acts of public officers in this 
State, under the United States military authority, during the exist- 
ence of the present provisional government, shall have the same 
force and validity, as if the same had been done in due course of 
law. This ordinance gave validity to the judgments of the court, 
under said provisional government.—Powell, Guardian, v. Boon 
TEN en er ee ais bass oie ae Rie SG REN WSO SOCK 459 





. 521 


JUDGMENT BY DEFAULT. 


1. Judgment by default ; when can not be rendered.—It is error to ren- 
der judgment by default, when the defendant, though not in prop- 
er time, has appeared by leave of court and filed his pleas.— Rhodes, 
ee 1 CAISEAE, “PANU 5 cio oS G0'e 0 wo 0s «von d eledeciesdeeeeee 95 
2. Attachment ; judgment by default, when can not be taken —In an ac- 
tion of debt on a promissory note, the court can not render judg- 
ment by default at the first term after the service of the attachment. 
Revised Code, §) 2660, 2661, 2993.—Standifer v. Toney, Grantland 


fed 


JUDICIAL NOTICE. 


1. Judicial notice ; of what courts will take. —The courts will take judi- 
cial notice of the terms of the courts of this State, when they be- 
gin and when they end, and the days of the week upon which any 
particular day of the month may fall.— Fx parte Vincent.......... 402 
2. Emancipation of slaves ; courts will notice judicially.—The emancipa- 
tion of slaves in this State is a fact which will be judicially noticed by 
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the courts, and it must be referred to some particular date. It was 
effected by the nation, and not by the State. The only national act 
that decreed it, was the proclamation of the president, of the 1st of 
January, 1363. The struggle afterwards was merely an effort to 
prevent the prociamation from being carried into effect, and the 
total failure of the struggle, refers emancipation back to that date. 
Monga Adner 0; Neleon;. ANC 65 ieee en vaciccccases ocvecs sce SOO 





JURY. 


1. Jury ; province of, on a conviction for murder.—If a party is con- 
victed of murder in the second degree, it is the duty of the jury, 
and not of the court, to determine, by their verdict, the extent of 
the punishment, as well as its character.—Edgarv. The State...... 312 

2. Discharge of jury; when irregular and forbidden, and tantamount to 
an acquittal.—The discharge of a jury in a case of felony, without 
the consent of the accused, for the reason that all the business of 
the term except the case on trial is finished, and the jurors are dis- 
charged, and because the jury think it is not possible for them to 
agree on a verdict, is irregular and forbidden by law. If the pre- 
siding judge so discharges a jury, before the end of the term, it is 
tantamount to an acquittal,and on motion of the defendant, he 
should be discharged.—Ex parte Vincent..............0065 isis Seis Oe 

3. Section 3661 of the Revised Code; province of the jury under.—Un- 
der section 3661 of the Revised Code, the jury must determine not 
only the character of the punishment, but also its extent.— Weath- 
erford vo. The Slate. .........-- eicieieis oa cieraieeiot ota Beoee ieseereoes 319 

4. Jury; province of.—It is the province of the jury to determine the 
facts which constitute adverse possession, under appropriate in- 
structions from the court.—S. C...... Byccmieaerserie eibaitawisaminaieae 319 

5. Value of United States legal tender notes; how, and by whom, to be 
ascertained.—The value of such United States legal tender notes is 
to be ascertained by the chancellor, in equity, and by the jury, at 
law, as any other facts of the case, upon proper proof; and the 
amount in dollars in legal tender notes, should be named in the 
judgment or decree.— Holt et al. v. Given et al... ..... cc ceeeeeeees 612 

6. Agent, powers and extent of ; by whom determined.—The sufficiency 
of the evidence to establish the extent of the agent’s powers, is a 
question for the jury, under appropriate instructions from the 
court.— Golding v. Merchant & C0. .......c0cseccoscccccscccecces T00 


LIENS. 


1. Liens of judgments, §c., given by enactment of 10th of December, 
1861 ; how far repealed by adoption of the Revised Code.—The liens 
of judgments, decrees, and forfeited bonds, given by the enactment 
of December, 1861, are repealed by the adoption of the Revised 
Code, except so far as the same are preserved and re-enacted in this 
Code.— Ray v. Thompeon, AGM? ...0cccccceeccscccccccescoveccss 4 
2. Lien of judgment defined ; how may be taken away.—The lien of a 
judgment is a qualified right, given by law, and it may be taken 
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LIENS—ConrinveEp. 
away by law ; and when the law is repealed, upon which the lien 
depends, the lien is destroyed by the repeal, unless excepted out 
RE cb deamenbad soeebs Anche tokens duende be eaewecs eeeeus 
3. Insolvency of decotont’s waite ; lienof judgment, how affected by.— 
By the insolvency of a decedent's estate, legally ascertained, the 
lien of a judgment created by law against such estate, is dissolved. 
SET ane ey eee eee eee eee ee Ter eee ee Teer 
4. Same; bill in chancery after snslotony., to afer: one of judgment 
at law, devoid of equity.—A bill in chancery, filed to enforce the lien 
of a judgment at law merely, after the death of the defendant there- 
in and the insolvency of his estate, is devoid of equity.—S. C..... 
5. Land subject to lien of judgment, sold in parcels to different purchas- 
ers, at different times; in what order liable for satisfaction of judg- 
ment; towhat property judgment creditor may be compelled to resort. 
Where lands subject to the lien of a judgment have been sold by 
the owner, at different times to different persons, the judgment 
creditor may be compelled in equity to resort, first, to the other 
property of the defendant, and then to the portions sold, in the 
inverse order of their alienation.—Relfe and Wife v. Bibb et al.... 
6. Attorney's fees ; when not alien on judgment. —Fees of attorneys for 
services rendered, in enforcing the payment, on a decree in the 
probate court, on a guardian’s final settlement, under the circum- 
stances of this case, are not a lien on such decree in that court, 
when the money paid was not paid to them.—McCaa § Foster v. 
PME CeE etches scence eis ceniseeas caccesceamesace sacs ess 
7. Vendor's lien ; what sufficient to charge purchaser with notice of.—A 
bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor’s lien for 
the unpaid purchase-money.— Newsome et al. v. Collins. .......... 
8. Same ; when vendor may be deprived of.—A vendor of land should 
not be deprived of his lien for the purchase-money, unless declara- 
tions made by him, were calculated to, and did, mislead the subse- 
oe | A a Sesoon oo as 
9. Proceeds of sale under executions ; how divided when liens are equal. 
When the money made under executions, the liens of which are 
equal, is insufficient to satisfy them, it must be applied equally to 
the several executions, without regard to their amount; and in 
case of a surplus,after the payment of one or more, the balance 
must be equally applied to the unsatisfied executions.—Jones v. 
EE OE Oa ee Oe CET Oe Tee ee eee 


LOST RECORDS. 


1. Lost records ; substitution, notice of, what sufficient.—The notice of 
a motion to substitute a lost record, under the act approved Janu- 
ary 18th, 1866, is sufficient, if issued from the court in which the 
motion for substitution is to be made ; it is not necessary that affi- 
davits should accompany the notice.—Pruit et al. v. Pruit et al., 
ee ion? Sarees ea eees s Sine iistas eisiclawiewieis<siore'si~ les) « 

2. Same ; who may join in.—Any number of parties interested in 
having the substitution made, may join in the notice.—S. C...... 
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3. Lostcomplaint, &c. ; when substituted ; on what evidence.—If when 
a cause is called for trial, the summons and complaint are lost, the 
plaintiff will be permitted to substitute them upon the best evi- 
dence that can be adduced, if such evidence is satisfactory to the 
court, of the former existence and contents of the originals.— Tal- 
ladega Insurance Company V. Landers .ccceecccccccccceccecceeeees 


MANDAMUS. 


1. Mandamus ; when lies. —Mandamus is the proper remedy to compel 
the probate judge to approve a tax collector’s bond.—State ex rel v. 
PD I 5-6 eeihed oc Ac weno saeemainies tis 0le si eulesaemeons 

2. Same.—A mandamus will not be issued to set aside an order dis- 
missing a suit, under military orders 3, 7, and 45, brought against 
a military officer, for an act done in the discharge of his duties as 
such officer ; said orders are peremptory, and require such suits to 





be at once dismissed.— Lr parte Williams..... ie coia\olazscsiaxeneictarerstarevics 

3. Same.—A mandamus is the proper remedy to compel the auditor 
te issue his warrant on the treasurer, for the payment of the 
salary of public officers.—Ieynolds, Auditor, v. Taylor. .....----. 

4. Same.—Mandamus lies to compel a change of venue in a criminal 
CRRG — Ne POPE CNASG S .5:5:0<jcccscenss sceewew cscs Siew emneeee kel 

5. Same.—Mandamus lies before final trial, to compel the cireuit 
court to vacate and set aside an order setting aside and vacating 
a judgment and granting a new trial.— Broyles v. Maddow.... 

6. Same.—The jurisdiction of the supreme court to issue ‘‘ writs of 
mandamus,” is revisory, and can only be exercised when it is 
necessary to give it a general superintendence and control of infe- 
rior jurisdictions. This necessity can not be said to exist when 
there is any other court or judge in the State, who has the power to 
issue such writs. —x parte Henderson..... ..... eelalohsieiesetaa bie aero 


MARRIAGE. 

1. Marriage valid ; whatis in this State.—A marriage good at the com- 
mon law, is a valid marriage in the State.-—-Campbell’s Adm’r and 
Heirs v. Gullatt...... .---- wig is) 6le\oies o's slew ¥ie.o.w wisie's "eislelece 6ieielmierereiesee's 

MORTGAGE. 


1. Mortgage; what may be enforced in equity.—Mortgage, such as the 
one in the case of Guthrie et al. v. Quinn, may be enforced in equi- 
ty.— Guthrie et al. v. Quinn. ....2..----- sieeaciatccteleccseweseaes 


NON-CLAIM. 
See Estates oF DECEDENTS. 
NOTICE. 


1. Lost-records ; substitution of, notice of what sufficient.—The notice 
of a motion to substitute a lost record, under the act approved 
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January 18th, 1866, is sufficient, if issued from the court in which 
the motion for substitution is tobe made; it is not necessary for 
it to accompany the notice.—Pruit et al. v. Pruit et al. Adm’r...-- > 
2. Same ; who may join in.—Any number of parties interested in 
having the substitution made, may join in the notice.—S. C....... 
3. Security for costs; requirement of. what notice must be given non-resi- 
dent plaintiff.—In cases where the probate court may require security 
for costs, of non-resident plaintiffs, thirty days’ notice should be 
given, as required by § 3338, Revised Code.—Laird v. Reese, Adm’r. 
4, Notice by common carrier to consignee ; whed required ; to whom 
given.—A railroad company that undertakes to carry goods over its 
road, and forward them to a place beyond the termination of its line 
of transportation, is bound to deliver the goods to the consignee, 
with notice of the ultimate destination and ownership of such goods. 
The notice must be given by some agent or servant of the company, 
specially charged with that duty, and in a reasonable time after the 
goods have reached the point of re-shipment, from which they are 
to be forwarded. In such a case, notice to one member of the firm, 
who are consignees, is sufficient; it need not be given to each 
member of the firm.—Butt § Foster v. Selma & Meridian R. R. Co. 
5. Probate of foreign will ; no notice requisite.—When such will is so 
admitted to probate in this State, no notice of the proceedings is re- 
quired to be given the widow, or next of kin, of testator. The 
transcript of the record of the probate of the will in 'Texas, prop- 
erly certified and attested, is all that is needed to authorize the 
probate of the will, in the proper court in this State.— Ward, Adm’r, 


PSR PIUER SAID oc ccs s spi hier 6 eis o's “Sonos 
6. Notice by posting. —Where notice of a final settlement is given by 
posting only, the reason why that method is resorted to should be 
shown.—Searcey v. Holmes et al., Adm’rs,...-+-.----- eeerecbewans 
7. Notice; what sufficient to charge purchaser with, as to vendor's lien. 
A bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor’s lien for 
the unpaid purchase-money.— Newsome et al. v. Collins. .......... 





NUISANCE. 

1. Nuisance, abatement of ; when court of chancery will not interfere. 
Chancery will not interfere to prevent the removal of a nuisance 
under the act incorporating the city of Selma, unless it appears 
that the complainant’s right is illegally assailed or threatened. with 
an irreparable injury, and there is no sufficient remedy at law.— 
Ferguson v. City of Selma. ...... cece cece eee Fos SB ago oD SOn Oaee 

2. Nuisances; what are.-—Tenements consisting of two old and in- 
trinsically valueless houses, on a lot in an improving and flourish- 
ing part of said city, which are filthy, and crowded with filthy ten- 
ants, and which had been occupied by patients affected with the 
small-pox, and which had also been condemned as a nuisance by 
the board of health of said city of Selma, are a nuisance, under the 
provisions of said act, and may be removed by the city authorities. 
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OVERRULED CASES, 


1. Ex parte Banks, (28 Ala. 28,) overruled by Ex parte Chase........ 
No cases are put under this head except those directly overruled, by 
name, in the opinions of the court. For opinions modifying or 
changing former decisions, see Chisholm, Comptroller, v. Coleman.. 
See, also, Ierbert & Gessler v. Haston...... 222-24 wees one siemens 


OFFICE—OFFICER. 


1. Quo warranto; when writ does not lie. —A person claiming to hold 
the office of probate judge, if eligible to hold such office at the time 
of his election, and legally elected and duly inducted into office, 
can not be removed from office on writ of quo warranto.——State, ex 
MOGs g Or MEN ONEOI Cs 5 oases loess /afee Wish 510 esha aCelalaieretacsioreieisierets aisketereiets er 
pan ; remedy for impeachable offe nse.—But if such person hee 
committed an impeachable offense, he must be impeached before 
the Senate. Andif there shall be ‘‘any willful neglect of duty, 
or other reasonable cause, which shall not bea sufficient ground 
of impeachment,” he must be removed by the Governor, ‘‘on the 
address of two-thirds of each house of the general assembly.”— 


wo 


iv Bac cuer aaiesmsiceine oetuce eas 


Office ; failure to do whal ben 8 il ipro facto seleuil —The allen of 
an officer, required by law to give an official bond, to file an approved 
bond within the time prescribed by law, does not, ipso facto, vacate 
the office. —State, ex rel., v. Ely........ ebteravesiloterers ororeiorateletetetassrars 
4, Judge of circuit court of State of Alabama, elected before the act of 
secession; what forfeits and vacates office of —A judge of the circuit 
court of the State of Alabama, elected before the act of secession, 
who, after that act, enters the military service, and takes an office 
in the armies of the Confederate States, and receives the pay there- 
of, thereby vacates his office of judge, &c., as aforesaid, and as there 
could not be, therefore, there was no necessity that there should 
be, any judicial proceeding to try and determine the act of forfeiture 


ae 


and vacancy.—Chisholm, Compt’r, v. Coleman. ..........cc cee eees 
5. Salary of public officer; when annual approprittion not necessary 
to authorize payment of.--If the salary of a public officer is fixed, 
and the times of payment prescribed by law, no special annual ap- 
propriation is necessary to authorize the auditor to issue his war- 


~ 


rant for its payment.—-Reynolds, Auditor, v. Taylor. ..........600. 
Officers ; acts of under provisional gorernment, binding and obliga- 
tory upon the people—The government instituted in this State in 
1865, by the President of the United States, under Provisional Gov- 
ernor Parsons, although an illegal government, was not so utterly 
void as to render its acts and the acts of its officers nullities. It 
was a government that came into power under color of right, and 
recognized the constitution and laws of the United States as the 
supreme law of the land; therefore, its acts and the acts of its offi- 
cers, as to the people, are to be held valid and obligatory. For 
these reasons a grand jury, empanneled by a court held under that 
government, is not to be declared an illegal body, and indictments 
found by it void.— Armistead v. The State........ Deweatiesesiewsiee 
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7. Same.—The government inaugurated in this State by Governor 
Parsons, after the suppression of the rebellion, under the commis- 
sion and authority of the President of the United States, although 
said government was declared afterwards to be an illegal govern- 
ment by congress, in the acts commonly known as the Reconstruc- 
tion Acts; yet, as said act does not declare said government to be 
void, but permitted it to be continued as a provisional government, 
by the military commander of the district, of which this State 
formed a part, and was so continued by said commander, thereby 
said government became a legal provisional government ; and its 
acts, and the acts of its officers, are legal and obligatory upon the 
people of said State. The fact that the judges of the courts of said 
provisional government, or any of them, may have been embraced 
in the class of persons declared by the 15th amendment to the con- 
stitution of the United States to be incompetent to hold any office, 
&c., may have been a good reason for their removal, yet, as long as 
they are permitted to hold their offices, their judgments were valid, 
as to the parties themselves, third persons, and the public.—Pow- 
ell, Guardian, v. Boon § Booth.......0.cccccceeeees (Pathe. OO 





| 
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PARTNERSHIP. 


1. Surviving partner, right of, to account with estate of deceased part- 
ner ; when barred by statute of limitations, or of non-claim.—The 
right of surviving partner to an account in chancery, with estate of 
deceased partner, is not barred by the statute of non-claim, or of 
limitations, if one of the items of his account of the settlement of 
the partnership is within the period of limitations.—Cannon v. 
[MIT Mocs icissis ae ebay 6 cbs eee mew ee aces e ea aaepeaa sn cuee TOUR 


PAYMENT. 


1. Payment of note due estate, to sole legatee ; when will bar executor’s 
right to recover.—The executor of a will can not recover from the 
payor, the amount of a note, the property of the estate, which had 
been previously paid by such payor to the sole legatee of the es- 
tate, during life or widowhood, when the estate was not in debt, 
and there was no pending administration.— Hannah's Ex'r v. Lang- 

VOR OHO CGN. oc0 cs sa cscie cu sswalsee ie epee een ees. 163 

2. Promissory note for dollars, papiie | in oe or its equivalent ;” 
how may be discharged.—A promissory note for so many dollars, 
payable ‘in gold or its equivalent,” may be discharged by a payment 
in gold, or by a payment of so many dollars in ‘‘ United States 
notes” issued by the secretary of the treasury of the United States, 
under the act of congress of February 26, 1862, (commonly called 
the ‘‘ Legal Tender Act,”’) and which are made by said acta legal 
tender in payment of debts, as are equal in value to the number of 
dollars named in the note, in gold.— Holt et al. v. Given § Co. et al. 612 

3. Promissory note for dollars, since passage of legal tender act; how 
may be discharged.—A promissory note, payable in dollars, made 
since the passage of the legal tender law, without describing the 
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kind of dollars, may be discharged in legal tender notes of the 

United States.—S. C.... ...-- SwetRSEee eeneS Seutee siocuseeieas --- 612 
4, Payment in Confederate money ; receipt of, in good faith, what will 

not excuse.—An executor of a testator having been sued for the re- 

covery of a special legacy, defended on the ground that he had sold 

certain property of his testator for an amount sufficient to pay the 

legacy, but had received payment for it in Confederate currency in 

good faith, —held, that this was no defense against a recovery.— Pow- 

ell etal. v. Knighton, Adm'r.......cscccccccesseccescccs ieleuersietey ORS 
5. Payment of salary of public officer ; when annual appropriation not 

necessary for. —If the salary of a public officer is fixed, and the 

times of payment prescribed by law, no special annual appropria- 

tion is necessary to authorize the auditor to issue his warrant for 

its payment.—Reynolds, Auditor, v. Taylor... ..00 cc eeeeeeeeeeeees 420 


PLEADINGS AND PRACTICE. 


See Error anp APPEAL, under head of Practice. 


QUO WARRANTO. 


1. Quo warranto ; when writ does not lie.—A person claiming to hold 
the office of probate judge, if eligible to hold such office at the 
time of his election, and legally elected and duly inducted into 
office, can not be removed from office on writ of quo warranto.— 
The State ex rel. v. Gardner... ceeeeee Daidieiianwisee.e neie sais Peete 234 


RAIL ROADS. 


1. Rail road director ; summons and complaint against railroad com- 
pany, on whom may not be served.—A director of a railroad company 
is not such a head or managing agent thereof, as upon whom a sum- 
mons and complaint may be served.—Ala. § Tenn. R. R. R. Co. v. 
BUNS) ACTON. EOD 5 ainsi vsicvics ws acasiccceousis.< Lawiemmceweesaca Oe 
2. Common carriers ; rail road companies liable as.—The rail road com- 
panies of this State are common carriers, and they are liable to the 
strictest accountability for all losses occasioned by their neglect to 
discharge the duties attached by law, to the trust of common car- 
riers.—Selma & Meridian R. R. Co. v. Butts § Foster.....-.....-. 385 
2. Same; duty of rail road company, forwarding goods to destination, 
beyond its lerminus.—A rail road company that undertakes to carry 
goods over its road, and forward them to a place beyond the termi- 
nation of its line of transportation, is bound to deliver the goods 
to the consignee, with notice of the ultimate destination and own- 
CREMP OF GUC Moeds.— BF, Co. o.oo. sce sencscevessesvs aKaierereh Sareea aoe 
4. Same ; notice to consignee, how given.—The notice must be given by 
some agent or servant of the company, specially charged with that 
duty, andina reasonable time after the goods have reached the point 
of re-shipment, from which they are to be forwarded. In such a 
case, notice to one member of the firm, who are consignees, is suffi- 
cient ; it need not be given to each member of the firm.—S. C.... 385 
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5. Judgment nisi against corporation; when can not be sustained.—A 
judgment nisi in proceedings by garnishment against a rail road 
company, and a judgment final thereon against such company, can 
not be sustained, unless they show in the record of such judg- 
ments, that the court had satisfactory evidence that the person up- 
on whom such garnishment and notice of the judgment nisi were 
served, was president of such rail road company at the time of such 
service, when there is no appearance on behalf of said company.— 
May de. de. Te 00. ©. Hartwell. oo << cass cccecacccs ee enweecaess 

6. Garnishment, service of ; whut insufficient to authorize judyment nisi. 
The service of a garnishment against a rail road company, returned 
in these words: ‘‘Served on the Montgomery & Eufaula Rail Road 
Company, the garnishee, by leaving a copy of the garnishment 
with Lewis Owen, president of said road,” is insufficient to author- 
ize a judgment nisi on failure to answer, against said company, at 
the time of said service, if there is no appearance for said company; 
and this proof must be made a part of the record of the judgment. 

7. Same; what insufficient to sustain judgment final—The, service of 
notice of such judgment nisi, in these words : ‘‘Executed by leav- 
ing a copy of the within with Lewis Owen, president of the Mont- 
gomery & Eufaula Rail Road Company, this 4th day of May, 1808,” 
is insufficient to sustain a judgment final on said judgment nisi, on 
failure to answer, without proof that Owen was such president, at 
the date of such service.—S. C.. 


REVENUE LAW. 


1. State revenue laws ; evading, or attempting to evade, compliance with ; 
what does not constitute offense of.—The mere omission of a tax- 
payer to meet the assessor at the time and place designated in the 
assessor's notice, and to render to him, in writing, a list of the 
items upon which he is liable to be taxed, does not constitute the 
offense of evading, or attempting to evade, a compliance with the 
revenue laws of the State.— Smith v. The Stale........---.....- 

2. Same ; what constitutes the offense.—To constitute the ofense of an 
evasion, or an attempt to evade a compliance with the revenue laws 
of this State, under § 570 of the Revised Code, the evasion, or the 
attempt to evade, must be intentional and willful ; the intent may 
be proved by the conduct of the party, and by circumstantial or 
other evidence, without direct proof of the fact.—S. C .... ...... 

3. Same; tax assessor, duties of, under § 478 of the Revised Code.— 
Where tax-payers fail to meet the assessor, at the time and place 
designated in his notice, § 478 provides what is to be done in such 
cases, ‘The assessor must make his demand in person, or by his 
deputy, on such delinquent tax-payers, wherever he may find them. 
A notice in writing may be left at the residence of each such delin- 
quent ; and then each delinquent must become active on his part, 
and make a return to the assessor of a list of his taxable property, 
before the first day of June following, at the assessor’s office, or 
wherever he may be found ; and if the delinquent fails to do so, 
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REVENUE LAW—Contrinvep. 


without some reasonable excuse for such failure, then he will be 
guilty of the offense of evading, or attempting to evade, a compli- 
ance with the revenue laws, and may be proceeded against, and 
punished accordingly. —S. C...........0.00 Settle. aareiewicie csoateass 
4. Same ; on trial of indictment for, what not proof of notice required 
by § 476.—On atrial for this offense, the notice required to be 
given by assessor, by § 476 of the Revised Code, is not sufficiently 
proved, by a statement made by the assessor, as a witness, that he 
had posted and published the notices required of him by law, stat- 
ing the times and places at which he would attend to assess the 
taxes ; the facts which constitute the notice must be stated, and 


344 


not merely that the notice was given according to law.—S. C..... 344 


5. ‘* Duty of tonnage ;” what tax is not within meaning of the 3d part of 
section 10, article 1, of the constitution of the United States.—The 
tax to be assessed and collected by the 12th part of section two of 
the revenue law of this State, at the rate of one dollar per ton, of 
the registered tonnage of such steam-boats, &c., is nota “ duty of 
tonnage,” within the meaning of said words, as used in the third 
part of section 10, article 1, of the constitution of the United States. 
Lott, Tax Cotlector, 0. Mobile Trade’ Co... .. 6.000000. s000se0ecieesis 
Ordinance of convention, passed at Huntsville, on the 2d of August, 
1819; what not in conflict with.—Nor is that part of said revenue law 
in conflict with the ordinance of the convention of this State, 
passed at Huntsville, on the 2d day of August, in the year 1819, 
which declares “that all navigable waters within this State, shall 
forever remain public highways, free to the citizens of this State, 
and of the United States, without any tax, duty, impost, or toll 
therefor, imposed by this State.”—Loti, Tux Collector, v. Mobile 
PE Es ia cae aN ici 45.094:5Gde ee ee esane ei eedarshaadeeRs 
7. “ Act to establish revenue laws for the State ef Alabama,” approved 
December 31st, 1868 ; § 136 of, what laws not repealed by.—Section 
136 of the revenue law, entitled * An act to establish revenue laws 
for the State of Alabama,” approved December 31st, 1868, does not 
repeal the laws incorporating and establishing the Mobile board of 
commissioners of the public schools in the county of Mobile.— 
Horton, Judge of Probate, v. Mobile School Commissioners........- 
8. Revenue law, § 136 of ; the words ‘municipal purposes” construed.— 
The words ‘‘ municipal purposes,” in said section of said act, are 
not words of any definite, technical import, and they may be so 
construed as to apply to a corporation established to carry on the 
business of a public free school, and to raise funds for its support. 


> 


We inctteiwiends sash evan Cecen estan beeenbensamaaeaiaen 
9. What not repealed by § 136 of revenue law.—Section 3618 of the 
Revised Code, and § 76 of the Penal Code, are not repealed by 
§ 136 of the revenue law.— Mulvey v. The State ........-------0-- 
10. ** An act to establish a Mutual Aid Association, and to raise funds 
Sor the common school system of Alabama,” approved 10th October, 
1868 ; what may operate as, admitting it to be void, as an act of in- 


50 


578 


578 


. 598 


316 




















786 INDEX. 


REVENUE LAW—Conrtrnvep. 
corporation.—The act of the 10th of October, 1868, entitled “ An 
act to establish a mutual aid association, and to raise funds for the 
common school system of Alabama,” if it is admitted that it creates 
a corporation, aud in violation of the Ist section of article XTIT of 
the constitution, and is, therefore, void as an act of incorporation ; 
yet it may operate as a legislative authority, within the purview 
and meaning of § 3616 of the Revised Code, and may authorize the 
parties named iu said act to do what the language of said act au- 
thorizes them to do ; that is, to set up and carry on a lottery in 
Seen mente odwent D. The Sethe... 002.00 sscsccescrcsesccvccesence SOT 





SALES. 


1. Contract ; what is evidence of a sale and not of agreement to sell. 
A contract in these words : ‘* Know all men by these presents, that 
Thave this day sold to Edward B. Young, ten bales of cotton, mid- 


no? 
dling quality, to weigh six hundred pounds each: and I further 
acknowledge that I have this day received ——— dollars as a part 


payment for said ten bales of cotton ; and it is understood that 

I am to keep the cotton, and to deliver the cotton when called for 

by said Young, and the balance then to be settled between us,” is 

evidence of an actual bargain and sale of said cotton, and not a 

mere agreement to sell, if the cotton isin existence at the time of 

such sale.-—MecCrae v. Young.........-- PeResokeeee swans ptiis tins ee 
2. Cotton ; when sale becomes complete without delivery.—A sale of ten 

bales of cotton unginned, which, at the time of the sale, is in pos- 

session of the vendor, becomes complete, upon the full payment of 

all the price by the purchaser, though the same may not have been 

actually delivered, if the parties intended it as a sale, and treated it 

MPS PD ele sine wieisisisis'5a is sis 83 ois hE Wes clea eee stacnce Oe 
3. Trustee's sale ; reguiarity and validity of purchase under, who can 

not question. —The regularity and validity of a trustee’s sale, and of 

the purchase under it, can not be questioned by a stranger to the 

deed.— Marston v. Rowe et al.....cecss sosceccces RS asecewuseas +. awe 


SHERIFF. 


1. Sheriff ; action on the case, when will not lie against.—L., the sheriff, 
having an execution in his hands against S., levied on, advertised, 
and sold certain described lands, which were not the property of S., 
and afterwards, finding out his mistake, made a conveyance of S.’s 
lands to the purchaser, ante-dated it as of the date of the sale, 
whereby 8S. was evicted from his lands,—held, that action on the 
case would not lie against L., the sheriff.— Speller v. Lee.......... 381 


SLAVES—SLAVERY. 


See EMANCIPATION. 
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STAMP ACT. 


1. Promissory note; what can not be stamped in open court, and thus 
read as evidence.—A promissory note made since the 30th day of 
June, 1864, is not previded for in the act of that date, and can not 
be stamped in open court, and thus stamped and read in evidence, 
WE VAQ HOYER s PAC OEE oi5(aeeskorok ei ciacielsiete Howie Caieee sisieiten sheets 

2. Same ; when void.—But such note is not void, unless it was left 
unstaumped at the time it was made, with the intent to defraud the 
government of its revenue ; such fraudulent intent will not be pre- 
sumed, but must be proved, as any other fraud is proved.—¥. C.. 





3. Same; how made available as evidence.—Such note may be made 
available as evidence, by having it stamped by the collector of the 
revenue of the proper district, under section 158 of said act.— 
Sy Giszect Pete aerdoessate wd esses econes aces sseecs Vat se mee neee 


TAXES 


1. “Duty of tonnage;” what tax is not within meaning of the 3d part 
of section 10, article 1, of the constitution of the United States.—The 
tax to be assessed and collected by the 12th part of section two of 
the revenue law of this State, at the rate of one dollar per ton, of 
the registered tonnage of such steam-boats, &c., is not a ‘* duty of 
tonnage” within the meaning of said words as used in the 3d part of 
section 10, article 1, of the constitution of the United States.—Loit, 
Tax Collector, v. Mobile Trade Co.......... .2-- eee. Gadichs Renee Ss 

2. Ordinance of convention, passed at Huntsville, on the 2d of August, 
1819, what not in conflict with.—Nor is that part of said revenue law 
in conflict with the ordinance of the convention of this State, 
passed at Huntsville, on the 2d day of August, in the year 1319, 
which declares ‘that all navigable waters within this State, shall 
forever remain public highways, free to the citizens of this State, 
and of the United States, without any tax, duty, impost, or toll 


therefor, imposed by this State.”—S. C............00cee0s Rraiat eens 
See, also, Lott, Tax Collector, v. Cox, Otis §* Co............ esses 


TAX ASSESSOR—TAX-PAYER, 


J. State revenue laws ; evading, or attempting to evade, compliance with ; 
what docs not constitute offense of.—The mere omission of a tax- 
payer to meet the assessor at the time and place designated in the 
assessor's notice, and to render to him, in writing, a list of the 
items upon which he is liable to be taxed, does not constitute the 
offense of evading, or attempting to evade, a compliance with the 
revenue laws of the State.—Smith v. The State.. don cin eaerivecs 

2. Same; what constitutes the offense.—To mati the offense of an 
evasion, or an attempt to evade a compliance with the revenue laws 
of this State, under § 570 of the Revised Code, the evasion, or the 
attempt to evade, must be intentional and willful ; the intent may 
be proved by the conduct of the party, and by circumstantial or 
other evidence, without direct proof of the fact.—S. C............ 

3. Same; tax assessor, duties of, under § 478 of the Revised Code.— 
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TAX ASSESSOR—TAX-PAYER—Cont1Nnvep. 
Where tax-payers fail to meet the assessor, at the time and place 
designated in his notice, § 478 provides what is to be done in such 
cases. The assessor must make his demand in person, or by his 
deputy, on such delinquent tax-payers, wherever he may find them. 
A notice in writing may be left at the residence of each such delin- 
quent ; and then each delinquent must become active on his part, 
and make a return to the assessor of a list of his taxable property, 
before the first day of June following, at the assessor’s office, or 
wherever he may be found ; and if the delinquent fails to do so, 
without some reasonable excuse for such failure, then he will be 
guilty of the offense of evading, or attempting to evade, a com- 
pliance with the revenue laws, and may be proceeded against, and 
punished accordingly.—S. C..............4.. eieipiersis FIGS SOS 
4. Same; on trial of indictment for, what not proof of notice required 
by section 476.—On a trial for this offense, the notice required to be 
given by assessor, by section 476 of the Revised Code, is not suffi- 
ciently proved, by a statement made by the assessor, as a witness, 
that he had posted and published the notices required of him by 
law, stating the times and places at which he would attend to as- 
sess the taxes; the facts which constitute the notice must be stated, 
and not merely that the notices were given according to law.—S. C. 


TAX SALE. 


1. Taz sale of lands in 1854; when invalid.—A sale of land for taxes 
in 1854 is invalid, if it is not shown that the assessor complied 
with the provisions of section 428 of the Code of 1352, in giving 
notice of his attendance in each precinct, to assess the taxes.—Niv- 
Ors ©. Thompoon......ccccesssccees ened (seaies pPesene's cows 


TRUST—TRUSTEES. 


1. Trustee's sale ; regularity and validity of purchase under, who can 
not question.—The regularity and validity of a trustee’s sale, and of 
the purchase under it, can not be questioned by a stranger to the 
deed.— Marston v. Rowe et al.......-----. SORES ae poaaGeas 

3. Guardian ; duty of.—A guardian is a traste e appointed by law, 
and it is his duty to preserve and improve the ward’s estate, and 
not waste or destroy it.— Hall etal. v Hall et al......... ree 

4. Trustee of married woman's separate estate ; persons who have traded 
with and given credit to, what can not do, in first instance, to collect 
their debt.—Persons who have traded with, and given credit to, the 
trustee of a married woman’s separate estate, can not, in the first 
instance, go into chancery to have their debts paid out of the trust 
estate.— Pollard et al. v. Cleaveland et al. .....ccecsecccccsccceees 

5. Same; where trustee, asmember of a company, is seller, and as trus- 
tee, becomes buyer from trust estate.—A trustee, who is a member ofa 
company, and as such member, becomes the seller, and as trustee, 
the buyer, for and on account of the trust estate, makes no excep- 
tion to, but rather a reason for, the necessity and propriety of the 
general rule.—S. C........ een ere sus uite neeE eee ees asus ecisemesic 
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VENUE ; CHANGE OF. 


1. Change of venuein criminal case ; a right not dependent onthe dis- 
cretion of courts._-An application for a change of venue in a crimi- 
nal case, ‘‘setting forth specifically the reason why” the applicant 
can not have a fair and impartial trial in the county in which the 
indictment is found,” should be granted by the court, if made 
within the proper time, and in the proper way. This is a right 
which will be enforced by mandamus, if denied.--(Prcr, C. J., dis- 
senting.)—Ex parte Chase.........++-----+-: RSet 

2. Same ; when treated as error.—On an appeal ater final judgment, 
the improper denial of this important right will be treated as error, 
if properly reserved npon the record, by bill of exceptions or oth- 
WISE, — CU BOK C5 0ic; GIABOMIANGe) s.4:05eicisy 9:9 ausidia.sieieieiy ena.sisiaelsiaewele os 

3. Same ; application for, who may be heard on.—On the hearing of an 
application for a change of venue, in a criminal case, both par- 
ties may be heard on affidavit, in favor of, or against the allowance 
of the change of venue.—Ex parte Chase. .........ssscccceeess 

4. Ex parte Banks overruled.—Ex parte Banks (28 Ala, 28, ) overruled, 
so far as it conflicts with the opinion in this case.—(Prcx, C. J., 
MERU OMEN RET 1) 556 = 5 5h 55/0 \e/ar oreo oid bse ce Sin 051s 3h arole iacster ovecaraiaen ein ele iaie 

5. Crenshaw county ; act to establish, 6th section of, what right it gave 
defendants.—The 6th section of the act to establish the new county 
of Crenshaw, gave defendants residing in said new county, a right, 
not depending on the discretion of courts, to have suits pending 
in any of the courts of the counties, out of which said new county 
was formed, transferred for trial to the court having jurisdiction 
thereof, in the new county, upon the application of such defendants. 
PATONG MIMOUCR: 6:0) 5.51¢, 1c aja aie:a's Sein 91s aiainle wins SS sien ea <wiesaaeewreiels 

6. Same ; right will be held to be waived, if application not made in a 
reasonable time.—Such application must be made within a reason- 
able time, or the right will be held to be waived. An application 
made more than two years after the passage of said act, is not 
within a reasonable time, and may, for that reason, be denied.— 


VERDICT. 


1. Special vevdict ; what too defective to authorize any judgment to be 
rendered on it.—On a trial for the offense of obtaining money by 
false pretenses, a verdict in the following words: ‘‘ We, the jury, 
find the defendant guilty of obtaining money under false preteuse, 
to the amount of $500,” is a special, and not a general verdict, and 
= ete to authorize any judgment to be rendered on it.—Clay 


2. Seanins ; what can not be aided by.—A special verdict can not be aided 
by intendment, or by reference to any extrinsic facts appearing in 
the record.—Clay v. The State..........-+ 00 se eeeeaneces 

3. Same ; duty of court in such case.—In such a case, ‘the court should 
arrest the judgment, on motion of the accused, and order a venire 
JSacias de novo to be awarded.—S, C.... 2... cece cece cece cece eens 
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VERDICT—Contrnvep. 

4. Verdict ; what insufficient to authorize any sentence by the court.—On 
a trial for the crime of rape, a verdict in the following words : “We, 
the jury, find the prisoner guilty as charged in the indictment, 
and sentence him to imprisonment in the penitentiary,” is defec- 
tive, and not sufficient to authorize the court to sentence the pris- 
oner to imprisonment in the penitentiary for life, or for any other 
term.— Weatherford v. The State........-...+-- Bee ee : 

5. When plaintiff entitled to judgment we ithslanding the veriich. _If 
on such irregular trial, on an immaterial issue, on contest of claim 
to money paid into court under § 2450 of Revised Code, the verdict 
should be against the plaintiff, the claimant will not be entitled to 
the money so deposited, but the plaintiff will be entitled to a judg- 
ment non obstante veredicto.—Johknson v. Maxey, use, &c.........4- 


VENDOR—PURCHASER, 


1. Vendor's lien; what sufficient to charge purchaser with notice of. —A 
bond for titles only, held by the vendee of land, is sufficient to 
charge the purchaser from him with notice of the vendor's lien for 
the unpaid purchase-money.— Newsome el al v. Collins .....6 0000s 

2. Same ; when vendor may be deprived of.—A vendor of land should 
not be deprived of his lien for the purchase-money, unless declara- 
tions made by him, were calculated to, and did, mislead the subse- 


quent purchaser.—8§. C.......-- SSE heotcubeeeaenseecs 


WILLS. 


1. Wills ; how construed.—Very great latitude is allowed in the con- 
struction of the language of wills, in order to carry out the inten- 
tion of the testator.—kdwards et al., Ex’rs, v. Bibb et al. ...2-2...- 

2. Sume; how different from deeds.—Wills are different from deeds in 
this respect : In a will, the intent governs the words, but in a decd 
the words govern the intent. Wills are the least technical of all 
instruments for the conveyance of estates. —S, C.......-.-.------ 

-3. Issue; meaning of.—The word “ issue” is one of a two-fold mean- 
ing. It may mean, all the descendants of the devisor, to an indefi- 
nite extent, or it may mean children living at his death, or at the 
death of the first taker, after the expiration of a life estate. And 
the latter is the meaning which will be given to it, when it is nec- 
essary so to construe it in order to carry out the manifest intention 
Gime MACWSGOE SON, Wisc 8 cccawies eee esa ilab ss ow alse a <a%eras ET 

4. Intention of testator ; what will not be presumed to be.—A testator is 
not to be presumed to intend, by his will, to violate the law, nor 
to be ignorant of it, and it is the duty of the court so to construe 
the language of the will that it shall have effect, and not to be frus- 
trated, so far as a legal intent can be deduced from its language. — 
S. C. sco eeese cer eee cece © ce eeee Coes cee ees ceases ceeeese sees sees oeee 

5. Same; how far must govern.—In a will, the intention of the testa- 
tor is not to fail because it cannot take effect to the full extent, but 
it must work as far as it can.—S, C..............- Bee ciisisiniekaes 

6. Executory devise; what creates.—Under the law of this State, the 
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‘WILLS—Continvep. , 


devise of an ‘‘ estate,” consisting of both real and personal prop- 
erty, by the same words of a will, to one for life, and, after the 
termination of the life estate, to T.and his lawful male issue, and 
in case T’, should die, leaving no male issue, or having such male 
issue, the same shall become extinct, before he or they shall arrive 
at the age of twenty-one years, likewise leaving no male issue—then, 
in that case, to David, andhis lawful male issue, creates an executory 
devise of the ‘‘estate” thus given to D. Andif D. dies intestate 
in this State, the property thus devised descends to his heirs and 
distributees, under the laws of the State, existing at his death.— 
Di OR seidewichisars SOOO OP EUR ON eee ssi sis tale tons srersaiausi ers 
7. Wills; construction of ; duly of court.—In construing a will, it is 
the duty of the court to find out the intention of the testator, and 
construe the language in conformity with the intention, if it is not 
forbidden: by laiwi-—S). Cove ok ci ee csneac esis arscerees nes apetetiarere sins 
8. Same.—If there is a legal purpose, and the intention of the testa- 
tor, as manifested in the will, is directed to effect this purpose, the 
court must carry out this purpose.—S. C......... aria iaiararaess orapeconters 
9. Foreign will ; what requisite to probate of.—A will, made by a person 
having his domicil and residence in the State of Texas, which has 
been properly admitted to probate there, may be admitted to pro- 
bate in this State, upon a properly certified transcript of the record 
of the will, and the probate thereof, from the proper court in Texas, 
Wd, AGW T:-0:; (ORGS, AQT cnn ws scene ewan dese cwme soasdemeas 
10. Probate of foreign will; no notice requisite. —When such will is so 
admitted to probate in this State, no notice of the proceedings is re- 
quired to be given the widow, or next of kin, of testator. The 
transcript of the record of the probate of the will in ‘Texas, prop- 
erly certified and attested, is all that is needed to authorize the 
probate of the will, in the proper court in this State.— Ward, Adm’r, 
Ds MOOR AUR oz 9 00s a osc Sie wo Aa ino Bee weie bale Ree See ewieA eee ‘ 
11. Same; jurisdiction of probate court. —After such foreign will is so 
admitted to probate in this State, in a county in which the testator 
has property, the judge of probate of such county may appoint an 
administrator of the estate, in this State, as in cases of intestacy, 
if no executor is named in the will.—S. C..... 2.2... 222. wee = 
12. Same.—If none of those persons entitled to administration on such 
estate apply to be appointed administrator thereof, within forty 
days after the death of the testator is made known, the judge of 
probate of the county in which the will is probated, in this State, 
may appoint any fit person to administer the estate.—S. C........ 


WITNESS. 

1. Witness; putting under rule, when not allowed to be cross-examined. 
The defendant's witnesses having been sworn, and put under the 
rule for examination apart, at the instance of the plaintiff, the 
plaintiff will not be permitted to cross-examine as defendant’s wit- 
ness, one whom the defendant had declined to call and examine. — 


LOO 0: NAR esse cnccnndscaceseecuces swacddiesdcaseuecs apeeote 
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WITNESSES—ContinveEp. 


2. Witness in his awn behalf ; when competent.—It is not necessary that 
a plaintiff, when offered as a witness in his own behalf, should have 
been a competent witness when the suit was commenced ; it is suffi- 
cient if he is competent when offered ; the old law, not permitting 
him to be a witness in a case against a corporation, is changed by 
the act of the 14th February, 1867. Revised Code, § 2704.—Talla- 
dega Ine. Co. ¢. Landere......0is3 cesces seccce ss Se ee 

3. Malicious injury to animals; on triat- of, who not a competent wit- 
ness.—The fine inflicted for the offense of malicious injury to ani- 
mals, goes to the party injured, and for that reason he is an inter- 
ested witness, and can not be examined on behalf of the State, if 
objection be made by the accused.—Northcot v. The State 

4. Indictment against freedmen ; on trial of, who are competent witness- 
es.—On the trial of an indictment for arson, against freedmen, they 
and their wives are competent witnesses for each defendant respect- 
ively. Revised Code, § 4231.—Crim et al. v. The State 





